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Preface 


This Replacement Volume 6 of the official Tennessee Code supersedes its 
2015 predecessor, and was made necessary by new and amendatory legislation. 
This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Title 30 (Administration of Estates), Title 31 (Descent 
and Distribution), Title 32 (Wills), and Title 33 (Mental Health and Substance 
Abuse and Intellectual and Developmental Disabilities). 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 


August 2021 LExISNExIs 


Ty) 


hal 


g TS es eh Ae OLA hue Aa elbatal Ae bt Pie 
a ke y x ; cle ia EB ae thin 
aaa Ae in Swit 


a Ay 

hen k 

Pe ee uRT 

LF te eed ie EAU 
phe es ; ii iy fy)! 
Seam ) } (" j \ Oe My 

ieee \" 4 eh ie Aaa at) R oni Hoban 


i Sime Alo 
Mage oF (eye has of) 
vont ennitiong 


‘atta Se 
4 tip PP wot uk sa 
f ¥ 7 


, 





User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), or write 
to: Tennessee Code Editor, LexisNexis, 9443 Springboro Pike, Miamisburg, OH 
45342. 


ADVANCE CODE SERVICE 


‘Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. | 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables Volume below), 
the historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
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Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 


4 - 29 - fo t0 


Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
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designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (ii), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (c), ete. 

(1), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (11), (iii), etc. Example citation: § 1-1-101(a)(1)(A)(@). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 


USER’S GUIDE Xill 


currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
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Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citation, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of ‘Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TENNESSEE CODE ANNOTATED 


TITLE 30 
ADMINISTRATION OF ESTATES 


1. Executors and Administrators. 

2. Management, Settlement and Distribution. 
3. Absentees’ Estates. 

4. Small Estates. 

5. Insolvent Estates. 


Section 


30-1-101. 
30-1-102. 
30-1-103. 
30-1-104. 
30-1-105. 
30-1-106. 
30-1-107. 
30-1-108. 
30-1-109. 
30-1-110. 
30-1-111. 
30-1-112. 
30-1-113. 
30-1-114. 
30-1-115. 
30-1-116. 
30-1-117. 
30-1-118. 
30-1-119. 


30-1-201. 
30-1-202. 
30-1-203. 
30-1-204. 
30-1-205. 
30-1-206. 
30-1-207. 


30-1-208. 


30-1-301. 
30-1-302. 
30-1-303. 
30-1-304. 


CHAPTER 1 
EXECUTORS AND ADMINISTRATORS 


Part 1. General Provisions 


Letters testamentary or of administration required. 

Jurisdiction to grant letters. 

Nonresident decedents — Granting letters testamentary or of administration. 
Service of process upon nonresident representative. 

Recording of letters — Validity of certified copy. 

Preference in granting of letters. 

Appeal from grant of letters. 

Administrator pendente lite. 

Administrator ad litem. 

Time within which administration may be granted. 

Oath of personal representative. 

Resignation of personal representative. 

Estate turned over to new administrator — Inventory. 

Transfer of administration to new county. 

Administrator with will annexed — Powers and authority. 
Appointment of nonresident personal representative. 

Petition and documents required to be filed with application for letters. 
Title definitions. 

Procedure for removal. 


Part 2. Bonds 


When bond required. 

Increasing amount of bond or adding sureties. 

Form of bond. 

Liability on bond for performance of trusts. 

Validity of bond not dependent upon form. 

[Reserved.] 

Petition and order for administration bond — Appointment and duty of new adminis- 
trator. 

Suit on administration bond. 


Part 3. Appointment by Chancery Court 


Jurisdiction. 

Contents of bill. 

Bill filed by creditor — Parties. 
Bill filed by next of kin — Parties. 


30-1-101 


Section 

30-1-305. 
30-1-306. 
30-1-307. 
30-1-308. 
30-1-309. 
30-1-310. 
30-1-311. 


Appointment of administrator. 
Bond. 
Sale of perishable property. 


Guardian appointed for minor. 
Duties of administrator — Removal. 
Manner of administration. 


ADMINISTRATION OF ESTATES 2 


Administrator party to court proceedings. 


Part 4. Public Administrators, Guardians, and Trustees 


30-1-401. 
30-1-402. 
30-1-403. 
30-1-404. 
30-1-405. 
30-1-406. 
30-1-407. 
30-1-408. 


Death or removal — Filling vacancy. 


Compensation for services. 
Renewal of bond. 


Appointment — Term — Oath — Bond. 
Applicable laws, rules, duties and penalties. 


Duty to enter upon administration, guardianship, or trusteeship of estates. 
Letters of administration — When granted. 
Notice given persons entitled to serve — Effect of nonappearance. 


PART 1 
GENERAL PROVISIONS 


30-1-101. Letters testamentary or of administration required. 


No person shall presume to enter upon the administration of any deceased 
person’s estate until the person has obtained letters of administration or 


letters testamentary. 


History. 

Code 1858, § 2201 (deriv. Acts 1715, ch. 48, 
§ 4); Shan., § 3933; Code 1932, § 8143; T.C.A. 
(orig. ed.), § 30-101. 


Cross-References. 

Administrators ad litem, § 30-1-109. 

Appointment of administrator at request of 
commissioner of revenue, § 67-8-405. 

Bond required, § 30-1-201. 

Definitions in § 31-1-101 applicable to this 
title, § 30-1-150. 

“Executor” defined, § 1-3-105. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 

Next of kin suing for debts due decedent’s 
estate in their own names, § 30-2-714. 

Public administrators, guardians, and trust- 
ees, title 30, ch. 1, part 4. 

“Representative” defined, § 1-3-105. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 33, 
34, 489, 493, 521, 535. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-703, 4-706, 4-804. 


Law Reviews. 

Attorney v. Client — Privity, Malpractice, 
and the Lack of Respect for the Primacy of the 
Attorney-Client Relationship in Estate Plan- 
ning, 68 Tenn. L. Rev. 261 (2001). 


Confused by tax reforms? Follow these 10 key 
rules for better estate planning in Tennessee 
(Dan W. Holbrook), 37 No. 8 Tenn. B.J. 12 
(2001). 

Ethics — Petty v. Privette: Exclusion of At- 
torney Liability in the Area of Estate Adminis- 
tration, 23 Mem. St. U.L. Rev. 687 (1993). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Federaliz- 
ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Is Federal- 
ization of Charity Law All Bad? What States 
Can Learn from the Internal Revenue Code, 67 
Vand. L. Rev. 1621 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, The Stored 
Communications Act and Digital Assets, 67 
Vand. L. Rev. 1729 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Destructive Federal 
Preemption of State Wealth Transfer Law in 
Beneficiary Designation Cases: Hillman 
Doubles Down on Egelhoff, 67 Vand. L. Rev. 
1665 (2014). 

Symposium: The Role of Federal Law in 
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Private Wealth Transfer: Disclaimers and Fed- 
eralism, 67 Vand. L. Rev. 1871 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Federal Visions of 
Private Family Support, 67 Vand. L. Rev. 1835 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: In Search of the Pro- 
bate Exception, 67 Vand. L. Rev. 1533 (2014). 

Symposium: The Role of Federal Law in 


30-1-101 


Private Wealth Transfer: Probate Law Meets 
the Digital Age, 67 Vand. L. Rev. 1697 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: The Creeping Feder- 
alization of Wealth-Transfer Law, 67 Vand. L. 
Rev. 1635 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 


NOTES TO DECISIONS 


Analysis 


. Personal Representatives. 
—Rights Prior to Appointment. 
—Necessity for Appointment. 
—Qualification. 

—Powers. 

. —Suits By and Against. 

— —Pleadings. 

— —Parties. 

. Intermeddlers. 

10. —Liability. 

11. —Defenses. 

12. —Judgments. 

13. Letters Testamentary. 


a ea 


1. Personal Representatives. 

Appointment of administrator with will an- 
nexed by county court after one of the executors 
named in will refused to serve and other execu- 
tor was silent may have been voidable but was 
not void and until remaining executor came 
into court and set the order aside it was valid. 
Baldwin v. Buford, 12 Tenn. 16, 1833 Tenn. 
LEXIS 5 (1833). 

Letters not void when granted to one of 
inferior right. Wilson v. Frazier, 21 Tenn. 30, 
1840 Tenn. LEXIS 20 (1840). 


2. —Rights Prior to Appointment. 

Whoever gets possession of the personal 
property of an intestate can hold it against any 
person except the administrator or creditors. 
Thurman v. Shelton, 18 Tenn. 383, 1837 Tenn. 
LEXIS 41 (1837); Brown v. Bibb, 42 Tenn. 434, 
1865 Tenn. LEXIS 85 (1865); Winn v. Slaughter, 
52 Tenn. 191, 1871 Tenn. LEXIS 250 (1871). 

Until the qualification of the administrator 
or the executor, the title of the personal estate 
of a decedent is in abeyance and in the custody 
of the law. Richardson v. Cole, 32 Tenn. 100, 
1852 Tenn. LEXIS 26 (1852); Ward v. Bowen, 34 
Tenn. 58, 1854 Tenn. LEXIS 13 (1854); Fay v. 
Reager, 34 Tenn. 200, 1854 Tenn. LEXIS 33 
(1854); Mitchell v. Kirk, 35 Tenn. 319, 1855 
Tenn. LEXIS 64 (1855); Brown v. Bibb, 42 Tenn. 
434, 1865 Tenn. LEXIS 85 (1865); Killebrew v. 
Murphy, 50 Tenn. 546, 1871 Tenn. LEXIS 112 
(1871); Winn v. Slaughter, 52 Tenn. 191, 1871 
Tenn. LEXIS 250 (1871). 

An executor can take an estate in possession 
for its protection and preservation until he can 


probate the will and qualify. Killebrew v. Mur- 
phy, 50 Tenn. 546, 1871 Tenn. LEXIS 112 
(1871). 


3. —Necessity for Appointment. 

Administration is necessary for the protec- 
tion of the estate of a decedent for the creditors 
and distributees; but, if there are no creditors, 
the necessity is merely technical in the suit of 
the distributees for the recovery of the debts 
and assets for distribution. Christian v. Clark, 
78 Tenn. 630, 1882 Tenn. LEXIS 231 (1882). 

A creditor of a decedent cannot, without ad- 
ministration upon the decedent’s estate, pro- 
ceed directly against a debtor of the deceased. 
Smiley v. Bell, 8 Tenn. 378, 1828 Tenn. LEXIS 
15 (1828). 

Appellate court lacked jurisdiction to con- 
sider an appeal because, inter alia, neither a 
decedent’s daughter nor an attorney satisfied 
the statutory standing requirement since the 
decedent died more than nine months before 
the notice of appeal was filed, there was no 
evidence that an estate was opened for the 
decedent much less that her daughter obtained 
letters of administration or letters testamen- 
tary, and there was no indication that the 
attorney who filed the appeal represented the 
decedent at any point in the case. In re Estate 
of Lake, — S.W.3d —, 2020 Tenn. App. LEXIS 
570 (Tenn. Ct. App. Dec. 15, 2020). 


4, —Qualification. 

One cannot act as administrator or executor 
until he takes the oath and files a bond. Martin 
v. Peck, 10 Tenn. 298, 1829 Tenn. LEXIS 13 
(1829); Baldwin v. Buford, 12 Tenn. 16, 1833 
Tenn. LEXIS 5 (1833); Drane v. Bayliss, 20 
Tenn. 174, 1839 Tenn. LEXIS 37 (1839); Rob- 
ertson v. Gaines, 21 Tenn. 367, 1841 Tenn. 
LEXIS 20 (1841); Feltz v. Clark, 23 Tenn. 79, 
1843 Tenn. LEXIS 22 (1843); Fay v. Reager, 34 
Tenn. 200, 1854 Tenn. LEXIS 33 (1854); Kille- 
brew v. Murphy, 50 Tenn. 546, 1871 Tenn. 
LEXIS 112 (1871); Crozier v. Goodwin, 69 Tenn. 
125, 1878 Tenn. LEXIS 60 (1878); Nelson v. 
Trigg, 3 Shan. 733 (1877). 

Where administrator appointed by court 
served as administrator for a period of five 
years without filing a bond the probate court 
was in error when it denied the application of 
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nephew of deceased for appointment as admin- 
istrator and Supreme Court remanded case to 
probate court with instruction to grant letters 
of administration to nephew unless the prior 
administrator filed a bond. Feltz v. Clark, 23 
Tenn. 79, 1843 Tenn. LEXIS 22 (18438). 

A corporation empowered by legislative act to 
serve as administrator may act as executor. 
Union Bank & Trust Co. v. Wright, 58 S.W. 755, 
1900 Tenn. Ch. App. LEXIS 50 (1900). 

An attorney at law, who is obligated to carry 
into effect an agreement which would divest 
large amounts from the ordinary channel of 
administration, is ineligible for appointment as 
administrator. In re Wooten’s Estate, 114 Tenn. 
289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 (1904). 

Where state bank named as executor consoli- 
dates with national bank, the national bank 
may administer but must first properly qualify. 
First Nat'l Bank v. Harry E. Chapman Co., 160 
Tenn. 72, 22 S.W.2d 245, 1929 Tenn. LEXIS 76 
(1929). 


5. —Powers. 

Purchasers of personal property sold at pub- 
lic sale by administrators without court order 
but with written approval by sole distributee 
could not rescind contract or enjoin the collec- 
tion of notes given for the purchase money. 


Kelso v. Vance, 61 Tenn. 334, 1872 Tenn. LEXIS 


SSL (IST 2), 

The appointment of a personal representa- 
tive operates to vest in him, for the time being, 
title to the general personal estate of the dece- 
dent in which the decedent distributees could 
have no interest, the latter being entitled only 
to the residue of such estate after due admin- 
istration. Union Planters Natl Bank & Trust 
Co. v. Beeler, 172 Tenn. 317, 112 S.W.2d 11, 
1937 Tenn. LEXIS 81 (1938). 


6. —Suits By and Against. 

Person or persons named in will as executor 
cannot be sued as an executor until they qualify 
and are appointed as executor by the court. 
Ward v. Bowen, 34 Tenn. 58, 1854 Tenn. LEXIS 
13 (1854); Fay v. Reager, 34 Tenn. 200, 1854 
Tenn. LEXIS 33 (1854). 

Decedent’s wife did not have the authority or 
standing to file a notice of appeal after a third- 
party complaint was dismissed for failing to 
substitute a party for a decedent after a sug- 
gestion of death was filed, and the wife’s act of 
petitioning for appointment as administrator 
ad litem and hiring herself as counsel came too 
late to save the appeal. At the time of the final 
judgment, the wife had not obtained letters of 
administration or letters testamentary. Dry v. 
Steele, — S.W.3d —, 2014 Tenn. App. LEXIS 30 
(Tenn. Ct. App. Jan. 28, 2014), cert. denied, 190 
L. Ed. 2d 291, 185 S. Ct. 405, — U.S. —, 2014 
U.S. LEXIS 7016 (U.S. 2014), review denied 
and ordered not published, — S.W.3d —, 2014 
Tenn. LEXIS 386 (Tenn. May 14, 2014). 
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7. ——Pleadings. 

Actions against rightful and wrongful execu- 
tors are always in the same form, and are both 
described in the pleadings as executor. Cobb v. 
Lanier, 5 Tenn. 296, 5 Tenn. 297, 1818 Tenn. 
LEXIS 9 (1818); Partee v. Caughran, 17 Tenn. 
460, 1836 Tenn. LEXIS 86 (1836). 

The replication to the special plea of retainer, 
when the defendant is not the rightful executor, 
would be that he was an executor of his own 
wrong, and the burden rests upon the defen- 
dant to prove his plea by producing his letters 
testamentary. Partee v. Caughran, 17 Tenn. 
460, 1836 Tenn. LEXIS 86 (1836). 

If a party sued as executor fails to plead he 
was never such but relies upon other defenses, 
it is an admission that he is executor, but where 
defendant pleads that he was never executor, 
and puts in various other pleas in addition 
thereto, he does not by such pleading commit 
himself as an executor of his own wrong, where 
no such acts were proved against him as in law 
constitute a wrongful executorship. Alexander 
v. Kelso, 60 Tenn. 5, 1872 Tenn. LEXIS 467 
(1872). 


8. — —Parties. 

Distributees of estate of a deceased legatee 
seeking to recover legacy of deceased must 
proceed through a personal representative of 
legatee. Clark v. Clark, 4 Tenn. 23, 1816 Tenn. 
LEXIS 8 (1816); Puckett v. James, 21 Tenn. 
565, 1841 Tenn. LEXIS 71 (1841); Alexander v. 
Espy, 25 Tenn. 157, 1845 Tenn. LEXIS 51 
(1845); Trafford v. Wilkinson, 3 Cooper’s Tenn. 
Ch. 449 (1877); Brandon v. Mason, 69 Tenn. 
615, 1878 Tenn. LEXIS 145 (1878). 

Distributees have no right to compromise a 
suit prosecuted by the administrator without 
his consent. Lewis’ Ex’rs v. Brooks, 14 Tenn. 
167, 1834 Tenn. LEXIS 60 (1834); Railroad v. 
Acuff, 92 Tenn. 26, 20 S.W. 348, 1892 Tenn. 
LEXIS 47 (1892). 

Distributees or legatees cannot without ad- 
ministration maintain a suit, either at law or in 
equity for the recovery of personal property and 
assets of decedent, for distribution among the 
distributees, or for satisfaction of legacies due 
legatees if the estate of deceased is indebted. 
Thurman v. Shelton, 18 Tenn. 383, 1837 Tenn. 
LEXIS 41 (1837); Pennington v. McWhirter, 27 
Tenn. 130, 1845 Tenn. LEXIS 152 (1847); 
Brown v. Bibb, 42 Tenn. 434, 1865 Tenn. LEXIS 
85 (1865); Brown v. Brown, 82 Tenn. 253, 1884 
Tenn. LEXIS 125, 52 Am. Rep. 169 (1884). 

The rule that distributees cannot, without 
administration, sue for the assets of decedent is 
not changed by the fact that from lapse of time 
the right to obtain a grant of administration is 
barred by statutory limitation. Brown v. Bibb, 
42 Tenn. 434, 1865 Tenn. LEXIS 85 (1865); 
Trafford v. Wilkinson, 3 Cooper’s Tenn. Ch. 449 
(1877). 

Where the personal representative, by collu- 
sion with the debtor, refuses to sue for the 
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recovery of a debt due to the deceased, in 
consequence of which the debt is about to be 
lost, and the representative is insolvent, the 
parties ultimately entitled as creditors, dis- 
tributees, or legatees may, in equity, proceed 
against both the debtor and representative to 
enforce their rights by the proper decree. Ma- 
son v. Spurlock, 63 Tenn. 554, 1874 Tenn. 
LEXIS 304 (1874); Haywood v. Currie, 68 Tenn. 
357, 1878 Tenn. LEXIS 24 (1878); Kelley v. 
Kelley, 83 Tenn. 194, 1885 Tenn. LEXIS 41 
(1885). 

Distributees are entitled to proceed in own 
names to recover assets of estate if there is no 
objection to mode of proceeding and there are 
no creditors. Brandon v. Mason, 69 Tenn. 615, 
1878 Tenn. LEXIS 145 (1878); Smith v. Gooch, 
74 Tenn. 536, 1880 Tenn. LEXIS 288 (1880); 
Hurt v. Fisher, 96 Tenn. 570, 35 S.W. 1085, 1896 
Tenn. LEXIS 9 (1896). 

A widow has the right to compromise a suit 
filed against the railroad if filed by her as 
widow, but she cannot compromise suit if it is 
filed by administrator. Holder v. Nashville, C. & 
St. L.R.R., 92 Tenn. 141, 20 S.W. 537, 1892 
Tenn. LEXIS 58, 36 Am. St. Rep. 77 (1892). 


9. Intermeddlers. 

One obtaining possession of the personal es- 
tate and assets of an intestate without admin- 
istration is an executor de son tort. Thurman v. 
Shelton, 18 Tenn. 383, 1837 Tenn. LEXIS 41 
(1837); Brown v. Bibb, 42 Tenn. 434, 1865 Tenn. 
LEXIS 85 (1865); Hurt v. Fisher, 96 Tenn. 570, 
35 S.W. 1085, 1896 Tenn. LEXIS 9 (1896). 

The policy of the law is decidedly against the 
unauthorized intermeddling with the estates of 
decedents, and no wrongful interference should 
be to any extent permitted. Mitchell v. Kirk, 35 
Tenn. 319, 1855 Tenn. LEXIS 64 (1855). 

The law recognizes no such person as an 
administrator de son tort, and, where a person 
is sued in such character, it will be presumed 
that he was so sued by oversight, and the suit 
will be treated as against him as executor de 
son tort. Hutchinson v. Fulghum, 51 Tenn. 550, 
1871 Tenn. LEXIS 204 (1871). 


10. —Liability. 

Where the fraudulent grantee of personal 
property reduces it to possession after the 
grantor’s death, he may be treated as the grant- 
or’s wrongful executor, and the grantor’s credi- 
tors may sue him as executor de son tort. 
Russel v. Lanier, 5 Tenn. 289, 1818 Tenn. 
LEXIS 4 (1818); Cobb v. Lanier, 5 Tenn. 296, 5 
Tenn. 297, 1818 Tenn. LEXIS 9 (1818); Simpson 
v. Simpson, 26 Tenn. 275, 1846 Tenn. LEXIS 
124 (1846), questioned, Daly v. Sumpter Drug 
Co., 127 Tenn. 412, 155 S.W. 167, 1912 Tenn. 
LEXIS 39 (1912); Tubb v. Williams, 26 Tenn. 
367, 1846 Tenn. LEXIS 139 (1846); Winn v. 
Slaughter, 52 Tenn. 191, 1871 Tenn. LEXIS 250 
(1871). 
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A bill in chancery does not lie to recover a 
debt from an executor de son tort, unless the 
bill is filed in behalf of all creditors for a pro 
rata distribution of the funds in the hands of 
such wrongful executor. Sharp v. Caldwell, 26 
Tenn. 415, 1846 Tenn. LEXIS 146 (1846). 

A party who has wrongfully intermeddled 
with the goods of a decedent in another state 
and brings the goods into this state is liable as 
executor de son tort in this state. Caruthers v. 
Moore, 1 Shan. 60 (1851). 

Where a person innocently receives the goods 
of a decedent from an executor de son tort, such 
receiver is not liable as an executor of his own 
wrong, but it is otherwise, if he acted in collu- 
sion with such third person. Caruthers v. 
Moore, 1 Shan. 60 (1851). 

Where the widow, without administering 
upon the estate of her deceased husband, pays 
his debts out of the assets of his estate, she and 
the creditors receiving such payments are in- 
termeddlers, and are both liable to the rightful 
personal representative. Mitchell v. Kirk, 35 
Tenn. 319, 1855 Tenn. LEXIS 64 (1855); Winn v. 
Slaughter, 52 Tenn. 191, 1871 Tenn. LEXIS 250 
(1871). 

If a distributee, without obtaining a grant of 
administration, takes possession of the goods of 
the decedent, he will be held as executor de son 
tort. Brown v. Bibb, 42 Tenn. 434, 1865 Tenn. 
LEXIS 85 (1865). 

If money is deposited with a party to be held 
for the depositor, and after the depositor’s 
death, the party pays it to anyone except his 
rightful personal representative, he renders 
himself liable as executor de son tort. Alexan- 
der v. Kelso, 60 Tenn. 5, 1872 Tenn. LEXIS 467 
(1872). 


11. —Defenses. 

_ Asuit commenced against the deceased may 
be revived against an executor de son tort, to 
which he may plead, as a defense, fully admin- 
istered, payment to the creditors or rightful 
administrator, or any other defense accruing to 
him. Russel v. Lanier, 5 Tenn. 289, 1818 Tenn. 
LEXIS 4 (1818); Cobb v. Lanier, 5 Tenn. 296, 5 
Tenn. 297, 1818 Tenn. LEXIS 9 (1818); Winn v. 
Slaughter, 52 Tenn. 191, 1871 Tenn. LEXIS 250 
(1871). 

An executor de son tort has no right to retain, 
for his own debt, the assets of the decedent so 
wrongfully obtained and possessed by him. Par- 
tee v. Caughran, 17 Tenn. 460, 1836 Tenn. 
LEXIS 86 (1836); Sharp v. Caldwell, 26 Tenn. 
415, 1846 Tenn. LEXIS 146 (1846); Hutchinson 
v. Fulghum, 51 Tenn. 550, 1871 Tenn. LEXIS 
204 (1871); Winn v. Slaughter, 52 Tenn. 191, 
1871 Tenn. LEXIS 250 (1871); Boyce v. Stanton, 
83 Tenn. 346, 1885 Tenn. LEXIS 59 (1885). 

An executor de son tort is liable only to the 
extent of the goods and assets of the decedent in 
his hands, and a plea fully administered, found 
in his favor, relieves him from personal liability. 
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Gadsby v. Donelson, 18 Tenn. 371, 1837 Tenn. 
LEXIS 38 (1837); Winn v. Slaughter, 52 Tenn. 
191, 1871 Tenn. LEXIS 250 (1871). 

A rightful administrator collecting assets in 
another state under an administration granted 
there and bringing them into this state, is not 
liable to be sued here as executor de son tort. 
Caruthers v. Moore, 1 Shan. 60 (1851). 

When one is sued as executor de son tort his 
right of defense of payment of the funds, assets, 
or money to the creditors of the deceased will 
not be allowed to prevail so as to evade, defeat, 
or interfere with the principles of our laws 
regulating the ratable distribution of insolvent 
estates, but such defense will not be defeated 
unless the insolvency has been suggested and 
adjudicated. Mitchell v. Kirk, 35 Tenn. 319, 
1855 Tenn. LEXIS 64 (1855); Winn v. Slaughter, 
52 Tenn. 191, 1871 Tenn. LEXIS 250 (1871). 


12. —Judgments. 

An execution issued upon a judgment against 
a rightful personal representative of a decedent 
cannot be levied upon personalty fraudulently 
conveyed by the decedent in his lifetime and 
held by the fraudulent grantee as executor de 
son tort as against the grantor’s estate. Cobb v. 
Lanier, 5 Tenn. 296, 5 Tenn. 297, 1818 Tenn. 
LEXIS 9 (1818). 
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A creditor of a decedent cannot, after obtain- 
ing a judgment against a person as executor de 
son tort of his deceased debtor, by a bill in 
chancery, reach the distributive share of the 
deceased debtor in another estate, although 
such wrongful executor is the rightful adminis- 
trator of that estate, and as such has the 
distributive share in his hands. Gadsby v. 
Donelson, 18 Tenn. 371, 1837 Tenn. LEXIS 38 
(1837); Winn v. Slaughter, 52 Tenn. 191, 1871 
Tenn. LEXIS 250 (1871). 

A judgment against a person as an executor 
de son tort does not bind the estate. Gadsby v. 
Donelson, 18 Tenn. 371, 1837 Tenn. LEXIS 38 
(1837); Winn v. Slaughter, 52 Tenn. 191, 1871 
Tenn. LEXIS 250 (1871). 


13. Letters Testamentary. 

Plaintiffs’ claims were properly dismissed 
with prejudice as plaintiffs lacked the capacity 
to prosecute their complaint because plaintiffs 
failed to obtain letters testamentary prior to 
filing suit as the personal representatives of the 
decedent’s estate; and plaintiffs were not en- 
titled to file suit as the beneficiaries of the trust 
because only the trustee could prosecute or 
defend an action, claim, or judicial proceeding. 
Palmer v. Colvard, — S.W.38d —, 2019 Tenn. 
App. LEXIS 373 (Tenn. Ct. App. July 31, 2019). 
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Letters of administration shall be granted by the probate court of the county 
where the intestate had usual residence at the time of the intestate’s death, or, 
in case the intestate had fixed places of residence in more than one county, the 
probate court of either county may grant letters of administration upon the 


intestate’s estate. 


History. 

Code 1858, § 2202 (deriv. Acts 1777 (Nov.), 
che. 238) 62:1 789pen e288. bel 704 ch. ta Sf): 
Shan., § 3934; mod. Code 1932, § 8144; T.C.A. 
(orig. ed.), § 30-102. 


Cross-References. 

Chancery court authorized to grant letters 
after lapse of six months, § 30-1-301. 

Duties of clerk, § 18-6-106. 

Fees of clerks of courts administering pro- 
bate matters, §§ 8-21-401, 8-21-701, 8-21-702. 


Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 

Place of granting letters testamentary, § 32- 
2-101. 


Textbooks. | 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 34, 
538, 572. 
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1. In General. 

The alleged representative character of the 
plaintiff as executor or administrator is admit- 
ted by the general issue, and must be contested 
by a special plea that plaintiff is not and never 
was administrator. Cheek v. Wheatly, 30 Tenn. 
556, 1851 Tenn. LEXIS 103 (1851); McMillan 
Marble Co. v. Black, 89 Tenn. 118, 14 S.W. 479, 
1890 Tenn. LEXIS 29 (1890); Railway Co. V. 
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Mahoney, 89 Tenn. 311, 15 S.W. 652, 1890 Tenn. 
LEXIS 54 (1890). 

The appointment by the probate court is not 
subject to collateral attack, and is binding on 
all of the world until reversed by proper appel- 
late court, or until revoked by the probate 
court. State v. Anderson, 84 Tenn. 321, 1886 
Tenn. LEXIS 105 (1886); Railway Co. V. Ma- 
honey, 89 Tenn. 311, 15 S.W. 652, 1890 Tenn. 
LEXIS 54 (1890); Eller v. Richardson, 89 Tenn. 
575, 15 S.W. 650, 1890 Tenn. LEXIS 81 (1891); 
Rice v. Henly, 90 Tenn. 69, 15 S.W. 748, 1890 
Tenn. LEXIS 103 (1891); Gallatin Turnpike Co. 
v. Puryear, 116 Tenn. 122, 92 S.W. 763, 1905 
Tenn. LEXIS 11 (1906). 

The grant and appointment when made by 
the probate court having jurisdiction is res 
judicata and conclusive, upon collateral attack, 
though the appointment was made without 
citation of the next of kin. State v. Anderson, 84 
Tenn. 321, 1886 Tenn. LEXIS 105 (1886). 


2. Jurisdiction. 

The probate court of the county in which the 
deceased had his residence and domicile at the 
time of his death has jurisdiction to grant 
letters testamentary and of administration, but 
such letters granted by the probate court of 
some other county are merely voidable, and 
cannot be collaterally attacked upon the ground 
that they were so granted. Pinkerton v. Walker, 
4 Tenn. 220, 4 Tenn. 221, 1817 Tenn. LEXIS 14 
(1817); Johnson v. Gains, 41 Tenn. 288, 1860 
Tenn. LEXIS 65 (1860); Posey v. Eaton, 77 
Tenn. 500, 1882 Tenn. LEXIS 91 (1882); Rail- 
way Co. V. Mahoney, 89 Tenn. 311, 15 S.W. 652, 
1890 Tenn. LEXIS 54 (1890); Eller v. Richard- 
son, 89 Tenn. 575, 15 S.W. 650, 1890 Tenn. 
LEXIS 81 (1891); Franklin v. Franklin, 91 
Tenn. 119, 18 S.W. 61, 1891 Tenn. LEXIS 84 
(1892). 

Where the executor, who is also a testamen- 
tary trustee and guardian under the same will, 
dies, the chancery court is the proper tribunal 
to appoint a proper person to execute the trusts 
of the will and to act as such guardian. Drane v. 
Bayliss, 20 Tenn. 174, 1839 Tenn. LEXIS 37 
(1839). 

The jurisdiction of the probate court over the 
subject of administration is not special or lim- 
ited, but general, original and exclusive. Brien 
v. Hart, 25 Tenn. 131, 1845 Tenn. LEXIS 43 
(1845); Johnson v. Gains, 41 Tenn. 288, 1860 
Tenn. LEXIS 65 (1860); Carr v. Lowe’s Ex’rs, 54 
Tenn. 84, 1871 Tenn. LEXIS 418 (1871); Varnell 
v. Loague, 77 Tenn. 158, 1882 Tenn. LEXIS 29 
(1882); Bellenfant v. American Nat’l Bank, 184 
Tenn. 50, 195 S.W.2d 30, 1946 Tenn. LEXIS 259 
(1946). 

Every presumption is in favor of jurisdiction 
of probate court to make an appointment. 
Franklin v. Franklin, 91 Tenn. 119, 18 S.W. 61, 
1891 Tenn. LEXIS 84 (1892); Dayton Coal & I. 
Co. v. Dodd, 188 F. 597, 1911 U.S. App. LEXIS 
4350, 37 L.R.A. (n.s.) 456 (6th Cir. Tenn. 1911). 
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There is no authority for the appointment of 
administrators by the circuit court, not even in 
cases appealed to that court. In re Wooten’s 
Estate, 114 Tenn. 289, 85 S.W. 1105, 1904 Tenn. 
LEXIS 88 (1904). 


3. Application for Letters. 

The record does not need to show the resi- 
dence or the intestacy of the decedent, or the 
ground on which the court acted in making the 
appointment. Wright v. Mongle, 78 Tenn. 38, 
1882 Tenn. LEXIS 1388 (1882). 


4, Letters on Living Persons. 

The grant of administration upon the estate 
of a living person, as well as the appointment of 
an administrator in such case, is absolutely 
void, and a debtor of such living person is not 
protected in the payment of his indebtedness, 
though made in good faith and by compulsion of 
a judgment of court. Pinson v. Ivey, 9 Tenn. 296, 
1830 Tenn. LEXIS 26 (1830); D’Arusment v. 
Jones, 72 Tenn. 251, 1880 Tenn. LEXIS 9 
(1880); Shown v. McMackin, 77 Tenn. 601, 1882 
Tenn. LEXIS 109, 42 Am. Rep. 680 (1882). 


5. Revocation of Letters. 

Grant of administration upon the estate of a 
decedent as an intestate is not void where will 
is found, but voidable; and may be revoked 
where a will is found and probated, but the acts 
of the administrator, in due course of adminis- 
tration, are nevertheless valid, and protect 
those properly and in good faith dealing with 
him. Pinkerton v. Walker, 4 Tenn. 220, 4 Tenn. 
221, 1817 Tenn. LEXIS 14 (1817); Franklin v. 
Franklin, 91 Tenn. 119, 18 S.W. 61, 1891 Tenn. 
LEXIS 84 (1892). 

Administration once granted will not be ar- 
bitrarily revoked, though it was improvidently 
granted. M’Gowan v. Wade, 11 Tenn. 374, 11 
Tenn. 375, 1832 Tenn. LEXIS 64 (1832); Wilson 
v. Frazier, 21 Tenn. 30, 1840 Tenn. LEXIS 20 
(1840); Wilson v. Hoss, 22 Tenn. 142, 1842 Tenn. 
LEXIS 48 (1842); Feltz v. Clark, 23 Tenn. 79, 
1843 Tenn. LEXIS 22 (1843); State v. Anderson, 
84 Tenn. 321, 1886 Tenn. LEXIS 105 (1886). 

The power of the probate court to revoke the 
grant of letters in a proper case is well settled 
in this state. M’Gowan v. Wade, 11 Tenn. 374, 
11 Tenn. 375, 1832 Tenn. LEXIS 64 (1832); 
Wilson v. Hoss, 22 Tenn. 142, 1842 Tenn. LEXIS 
48 (1842); Varnell v. Loague, 77 Tenn. 158, 1882 
Tenn. LEXIS 29 (1882); Rodes v. Boyers, 106 
Tenn. 434, 61 S.W. 776, 1900 Tenn. LEXIS 179 
(1901); In re Wooten’s Estate, 114 Tenn. 289, 85 
S.W. 1105, 1904 Tenn. LEXIS 88 (1904). 

The next of kin have the right, as against a 
public administrator, to administer within six 
months from the death of the intestate, and 
letters granted to the public administrator 
within the six months, while not void, may be 
revoked at the instance of the next of kin within 
that period. Varnell v. Loague, 77 Tenn. 158, 
1882 Tenn. LEXIS 29 (1882). 
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6. —Proceedings for Revocation. 

Proceedings to revoke letters of administra- 
tion must originate in the probate court grant- 
ing the same, and not by appointment of one 
with a superior right of preference to the ad- 
ministration, made in another probate court, 
and by his petition for certiorari in the circuit 
court for certification of the proceedings in the 
probate court. Wilson v. Hoss, 22 Tenn. 142, 
1842 Tenn. LEXIS 48 (1842); Varnell v. Loague, 
77 Tenn. 158, 1882 Tenn. LEXIS 29 (1882); Rice 
v. Henly, 90 Tenn. 69, 15 S.W. 748, 1890 Tenn. 
LEXIS 103 (1891); In re Wooten’s Estate, 114 
Tenn. 289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 
(1904). 

The application for the revocation must be 
made by petition against the previously ap- 
pointed administrator, and the issuance and 
service of citation on such administrator. How- 
ever, such administrator’s appearance in court, 
and the submission of the matter to the court, is 
a waiver of the necessity for the citation. Wilson 
v. Hoss, 22 Tenn. 142, 1842 Tenn. LEXIS 48 
(1842). 

Letters of administration, improvidently 
granted to a person not entitled thereto, will be 
revoked, upon formal application by petition of 
one entitled to the administration. Wilson v. 
Hoss, 22 Tenn. 142, 1842 Tenn. LEXIS 48 
(1842); State v. Anderson, 84 Tenn. 321, 1886 
Tenn. LEXIS 105 (1886). 

A railroad company has such interest in the 
administration of the estate of the decedent as 
entitles it to file and maintain a petition to 
revoke the letters of administration granted 
here, upon the ground that the probate court 
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was without jurisdiction to grant administra- 
tion. Louisville & N. R. Co. v. Herb, 125 Tenn. 
408, 143 S.W. 1138, 1911 Tenn. LEXIS 36 
(1911). 

Petitioner was not entitled to file bill in 
chancery for removal of administrator ap- 
pointed by the probate court on the ground that 
deceased was not a resident of the county, since 
probate court had original and exclusive juris- 
diction over appointment and revocation of let- 
ters testamentary and of administration. Bel- 
lenfant v. American Nat’l Bank, 184 Tenn. 50, 
195 S.W.2d 30, 1946 Tenn. LEXIS 259 (1946). 


7. —Causes for Revocation. 

The court may exercise power to revoke grant 
of letters for sufficient cause, as where the 
administrator abuses his trust, or where it is 
evidently for the benefit of the estate. M’Gowan 
v. Wade, 11 Tenn. 374, 11 Tenn. 375, 1832 Tenn. 
LEXIS 64 (1832); Wilson v. Hoss, 22 Tenn. 142, 
1842 Tenn. LEXIS 48 (1842); Varnell v. Loague, 
77 Tenn. 158, 1882 Tenn. LEXIS 29 (1882); 
Rodes v. Boyers, 106 Tenn. 434, 61 S.W. 776, 
1900 Tenn. LEXIS 179 (1901); In re Wooten’s 
Estate, 114 Tenn. 289, 85 S.W. 1105, 1904 Tenn. 
LEXIS 88 (1904). 

Letters of administration granted to a credi- 
tor or even to a stanger, five years after the 
intestate’s death, and after the death of his 
widow, will not be revoked, upon application of 
the next of kin claiming priority of right to the 
administration, in the absence of some good 
reason for their delay in asking for letters of 
administration. Rodes v. Boyers, 106 Tenn. 434, 
61 S.W. 776, 1900 Tenn. LEXIS 179 (1901). 


30-1-103. Nonresident decedents — Granting letters testamentary or 


of administration. 


(a) Letters testamentary or of administration may be granted upon the 
estate of a person who resided, at the time of the person’s death, in some other 
state or territory of the union, or in a foreign country, by the probate court of 


any county in this state: 


(1) Where the deceased had any goods, chattels, or assets, or any estate, 
real or personal, at the time of the person’s death, or where the goods, 
chattels, assets, or estate may be when the letters are applied for; 

(2) Where any debtor of the deceased resides; 

(3) Where any debtor of a debtor of the deceased resides, the debt being 
unpaid when the application is made; or 

(4) Where any suit is to be brought, prosecuted, or defended, in which the 


estate is interested. 


(b) In the case of subdivision (a)(4): 


(1) If the suit is pending, or to be brought, in a chancery court composed 
of more than one county, the probate court of any one of the counties may 


grant the letters; and 


(2) Ifthe suit is pending in an appellate court, the letters shall be granted 
by the probate court of the county in which the suit originated. 
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History. 

Code 1858, §§ 2203-2205 (deriv. Acts 1831, 
ch. 24, §§ 1, 2; 1841-1842, ch. 69, § 1; 1841- 
1842, ch. 165, § 1); Shan., §§ 3935-3937; Code 
1932, §§ 8145-8147; T.C.A. (orig. ed.), §§ 30- 
103 — 30-105. 


Cross-References. 

Administrators ad litem, appointment, § 30- 
1-109. 

Executors of foreign wills qualifying, § 32-5- 
102. 


Textbooks. 
Pritchard on Wills and Administration of 
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Estates (4th ed., Phillips and Robinson), §§ 58, 
63, 64, 572. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, §§ 2, 4; 25 
Tenn. Juris., Wills, § 57; 17 Tenn. Juris., Juris- 
diction, § 10. 


Law Reviews. 
Wrongful Death Action in Tennessee (T.A. 
Smedley), 29 Tenn. L. Rev. 447. 


Attorney General Opinions. 
Filing bonds by nonresident fiduciaries, OAG 
84-195, 1984 Tenn. AG LEXIS 143 (6/27/84). 
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1. Definitions. 

Where, what is usually termed a special, 
limited, or ancillary administration on the es- 
tate of a nonresident is granted here to the 
personal representative of the estate in the 
state of the decedent’s domicile, such adminis- 
trator is expressly included in the words “ex- 
ecutor or administrator,” and such administra- 
tion stands upon the same footing as other 
administrations. Our statutes do not provide 
for such administration as a distinct species. 
Carr v. Lowe’s Ex’rs, 54 Tenn. 84, 1871 Tenn. 
LEXIS 418 (1871). 

The word “assets,” as used in the administra- 
tion statutes, usually means items subject to 
payment of the debts of decedent, but it is not 
wholly limited to this meaning and has been 
applied to money collected by an administrator 
as damages for the wrongful killing of an intes- 
tate, since the administrator owes a duty to 
distributees as well as to creditors. Sharp v. 
Cincinnati, N. O. & T. P. R. Co., 133 Tenn. 1, 179 
S.W. 375, 1915 Tenn. LEXIS 67 (1915). 

The word “estate” means the whole legal 
entity which may be the subject of devolution 
on the legatees, devisees, heirs, or distributees 
of a decedent, under the laws of the state 
government, which, under such laws, may be 
attacked or defended, or to obtain which a suit 
may be brought. Sharp v. Cincinnati, N. O. & T. 
P. R. Co., 183 Tenn. 1, 179 S.W. 375, 1915 Tenn. 
LEXIS 67 (1915). 


2. Jurisdiction over Nonresidents. 
The property, real or personal, of a nonresi- 


dent decedent, situated within the jurisdiction 
of this state at the time of his death, may be 
administered here under our insolvency laws, 
notwithstanding the estate of such deceased 
person in the place of his domicile is solvent. 
Gilchrist v. Cannon, 41 Tenn. 581, 1860 Tenn. 
LEXIS 111 (1860); Moorehead v. Diemer, 61 
Tenn. 153, 1872 Tenn. LEXIS 354 (1872); Smith 
v. St. Louis Mut. Life Ins. Co., 74 Tenn. 564, 
1880 Tenn. LEXIS 293 (1880). 

Where a nonresident became an inmate of a 
national home for disabled soldiers, located on 
land ceded by the state to the federal govern- 
ment, and died there, the probate court in the 
county in which that home is located and in 
which county the decedent died, leaving certifi- 
cates of deposit of a bank in that county, has 
probate jurisdiction of his estate, and an ad- 
ministrator appointed by such court has au- 
thority to compel the officers of such home to 
deliver to him the personal property and assets 
of the decedent. Divine v. Unaka Nat’l Bank, 
125 Tenn. 98, 140 S.W. 747, 1911 Tenn. LEXIS 
9, 36 L.R.A. (n.s.) 586 (1911). 

The statute makes the right of administra- 
tion dependent upon the location of the prop- 
erty at the death of deceased, and if it be 
removed without authority, administration 
may still be had, and the responsible parties 
made to answer for such removal. Anderson v. 
Louisville & N. R. Co., 128 Tenn. 244, 159 S.W. 
1086, 1913 Tenn. LEXIS 44 (1913); Coffey v. 
Durand, 27 Tenn. App. 704, 167 S.W.2d 684, 
1940 Tenn. App. LEXIS 96 (1940). 

An administrator may be appointed in the 
county in which a nonresident was wrongfully 
killed, though the cause of action for the wrong- 
ful death was the only asset in the county, and 
there were no technical assets. Sharp v. Cincin- 
nati, N. O. & T. P. R. Co.,.133 Tenn. 1,179 S.W. 
375, 1915 Tenn. LEXIS 67 (1915). 

Probate court had no jurisdiction under § 32- 
2-101 of original probate of will of decedent who 
was domiciled in Kansas at the time of death, 
but under this section probate court could issue 
letters testamentary, but administration there- 
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under would be limited to personal property 
which deceased left within the confines of Ten- 
nessee. Svoboda v. Svoboda, 61 Tenn. App. 444, 
454 S.W.2d 722, 1969 Tenn. App. LEXIS 295 
(Tenn. Ct. App. 1969). 


3. —Extent of Jurisdiction. 

Administration may be granted here for the 
collection of a judgment rendered in favor of the 
decedent, whose domicile was in another state 
against the debtor then residing there, but 
afterwards, removing to this state, and residing 
here both at the death of the judgment creditor 
and when application for grant of administra- 
tion was made here. Swancy v. Scott, 28 Tenn. 
327, 1848 Tenn. LEXIS 86 (1848); St. John v. 
Hodges, 68 Tenn. 334, 1878 Tenn. LEXIS 18 
(1878); Smith v. Smith, 83 Tenn. 93, 1885 Tenn. 
LEXIS 25 (1885). 

Under this section the grant of a limited or 
special administration does not prevent grant 
of a general administration, in a proper case, to 
a different person. Jordan v. Polk, 33 Tenn. 430, 
1853 Tenn. LEXIS 68 (1853). 

The administration upon the estate of a non- 
resident decedent granted in this state is an 
administration commensurate with the limits 
of the state, and the administrator is the proper 
representative of the intestate as to all his 
property and effects situated in this state at the 
time of his death. Gilchrist v. Cannon, 41 Tenn. 
581, 1860 Tenn. LEXIS 111 (1860). 


4, —Administrator Pendente Lite. 

Probate judge is authorized to appoint an 
administrator pendente lite only when the 
right of the person to administer is in contest, 
or the person applying is disqualified or unfit to 
serve, or no one applies. Lewis v. Burrow, 23 
Tenn. App. 145, 127 S.W.2d 795, 1939 Tenn. 
App. LEXIS 20 (Tenn. Ct. App. 1939). 


5. Effect of Administration in Other State. 

Where a distinct and independent adminis- 
tration has been granted in another state, the 
jurisdiction of the situs of certain chattels and 
effects of a decedent, and such jurisdiction has 
attached to them, they cannot be brought into 
the administration in this state, so as to render 
the sureties of the administrator here liable 
therefor. This rule is not affected by the fact 
that the same person was appointed adminis- 
trator in both states, where the sureties are 
different. Case of Andrews’ Heirs, 22 Tenn. 592, 
1842 Tenn. LEXIS 156 (1842); Carr v. Lowe’s 
Ex’rs, 54 Tenn. 84, 1871 Tenn. LEXIS 418 
(1871); Snodgrass v. Snodgrass, 60 Tenn. 157, 
1873 Tenn. LEXIS 428 (1873); Pearson v. Dai- 
ley, 75 Tenn. 674, 1881 Tenn. LEXIS 166 (1881). 

Under this section administration of Tennes- 
see assets may be had in Tennessee regardless 
of administration in another state. Fisher v. 
Durand, 179 Tenn. 635, 169 S.W.2d 671, 1940 
Tenn. LEXIS 73 (1940). 
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6. —Rights and Powers of Foreign Repre- 
sentatives. 

The administrator of another state, who has 
recovered a judgment there, in his name as 
administrator of the decedent, against a debtor 
of the decedent, may maintain suit, in his 
individual capacity, in this state, upon the 
judgment, without describing himself as ad- 
ministrator, and without obtaining grant of 
administration in this state, and if he names 
himself as administrator, such designation will 
be treated as mere description of the person, 
and the record will, in either case, sustain the 
action upon the plea of nul tiel record. Hunt v. 
Lyle, 14 Tenn. 412, 1834 Tenn. LEXIS 102 
(1834); Swancy v. Scott, 28 Tenn. 327, 1848 
Tenn. LEXIS 86 (1848); Page v. Cravens, 40 
Tenn. 383, 1859 Tenn. LEXIS 107 (1859). 

A foreign executor or administrator has no 
right or power in this state to intermeddle with 
the decedent’s estate here, and he has no au- 
thority to collect the assets or debts, and can 
neither sue nor be sued here in his character as 
executor or administrator. Allsup v. Allsup’s 
Heirs, 18 Tenn. 283, 1837 Tenn. LEXIS 21 
(1837); Keaton’s Distributees v. Campbell, 21 
Tenn. 224, 1840 Tenn. LEXIS 68 (1840); Sparks 
v. White, 26 Tenn. 86, 1846 Tenn. LEXIS 67 
(1846); Patton v. Overton, 27 Tenn. 192, 1847 
Tenn. LEXIS 68 (1847); Swancy v. Scott, 28 
Tenn. 327, 1848 Tenn. LEXIS 86 (1848); Young 
v. O’Neal, 35 Tenn. 55, 1855 Tenn. LEXIS 12 
(1855); Beeler v. Dunn, 40 Tenn. 87, 1859 Tenn. 
LEXIS 27, 75 Am. Dec. 761 (1859); St. John v. 
Hodges, 68 Tenn. 334, 1878 Tenn. LEXIS 18 
(1878); Goodlett v. Anderson, 75 Tenn. 286, 
1881 Tenn. LEXIS 115 (1881); Whittaker v. 
Whittaker, 78 Tenn. 93, 1882 Tenn. LEXIS 148 
(1882); Farmers Bank of Woodland Mills v. 
Vinson, 9 Tenn. App. 51, — S.W.2d —, 1928 
Tenn. App. LEXIS 213 (Tenn. Ct. App. 1928). 

While a foreign executor or administrator 
cannot maintain suits in our courts, he may 
indorse or assign negotiable or assignable pa- 
per, held there by the decedent, at the time of 
his death, and thus pass the legal title to the 
indorsee or assignee, who may, in his own 
name, sue, in our courts, the debtor residing 
here, especially if no objection is made upon the 
ground of local administration granted here. 
Swancy v. Scott, 28 Tenn. 327, 1848 Tenn. 
LEXIS 86 (1848); St. John v. Hodges, 68 Tenn. 
334, 1878 Tenn. LEXIS 18 (1878); Goodlett v. 
Anderson, 75 Tenn. 286, 1881 Tenn. LEXIS 115 
(1881). 

A foreign executor or administrator is, by 
comity allowed to set up his claim to life policies 
left in his state at the time of the death of the 
insured there, but subsequently brought into 
this state and sued upon by an administrator 
appointed in this state. Ellis v. Northwestern 
Mut. Life Ins. Co., 100 Tenn. 177, 43 S.W. 766, 
1897 Tenn. LEXIS 100 (1897). 
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A foreign administrator must also qualify in 
Tennessee in order to administer upon assets 
located within Tennessee. Coffey v. Durand, 27 
Tenn. App. 704, 167 S.W.2d 684, 1940 Tenn. 
App. LEXIS 96 (1940). 

Where a testatrix died domiciled in another 
state the appointment of an administrator in 
that state conferred no jurisdiction on such 
administrator to administer the assets of the 
estate in Tennessee. Fisher v. Durand, 179 
Tenn. 635, 169 S.W.2d 671, 1940 Tenn. LEXIS 
73 (1940). 

Appointment of administrator in New York 
did not give him authority to maintain action 
for alleged wrongful death of decedent in 
county of accident in Tennessee without obtain- 
ing letters of administration in that county. 
Gogan v. Jones, 197 Tenn. 436, 273 S.W.2d 700, 
1954 Tenn. LEXIS 505 (1954). 

This section applies only to the granting of 
letters upon the estate of nonresidents and 
contains no provision with respect to the au- 
thority of nonresident personal representa- 
tives. Citizens Fidelity Bank & Trust Co. v. 
Baese, 136 F. Supp. 683, 1955 U.S. Dist. LEXIS 
2475 (D. Tenn. 1955). 

Kentucky administrator was entitled to 
maintain suit in federal court in Tennessee 
under Kentucky wrongful death statute for 
benefit of statutory beneficiary without first 
obtaining ancillary letters or qualifying in Ten- 
nessee. Citizens Fidelity Bank & Trust Co. v. 
Baese, 136 F. Supp. 683, 1955 U.S. Dist. LEXIS 
2475 (D. Tenn. 1955). 


7. —Rights of Creditors. 

Nonresident creditors may prove their claims 
in an ancillary administration. Bird v. Key, 67 
Tenn. 366, 1875 Tenn. LEXIS 58 (1875); Hyder 
v. Hyder, 16 Tenn. App. 64, 66 S.W.2d 235, 1932 
Tenn. App. LEXIS 39 (Tenn. Ct. App. 1932). 

Tennessee creditor of a testatrix who died 
domiciled in another state leaving assets in 
Tennessee was not obligated to file a claim in 
the courts of such other state in order to subject 
the Tennessee assets to such claim, and where 
such creditor did not subject himself to the 
jurisdiction of the courts of such other state and 
was not a party to the probate proceeding of 
such state, the probate proceedings in such 
state were not res judicata as to such creditor so 
as to prevent him from maintaining suit in 
Tennessee against an administrator appointed 
under the provisions of this section. Fisher v. 
Durand, 179 Tenn. 635, 169 S.W.2d 671, 1940 
Tenn. LEXIS 73 (1940). 

The failure to file a claim in the court in 
which the administration of an estate is pend- 
ing does not bar the subsequent filing of the 
claim in an ancillary administration in the 
court of the creditor’s domicile. Coffey v. Du- 
rand, 27 Tenn. App. 704, 167 S.W.2d 684, 1940 
Tenn. App. LEXIS 96 (1940). 

The mere filing of a claim which is ignored by 
the administrator because filed too late and not 


30-1-103 


considered by the court in which the adminis- 
tration is pending does not bar the subsequent 
filing of the claim in an ancillary administra- 
tion in the court of the creditor’s domicile. 
Coffey v. Durand, 27 Tenn. App. 704, 167 
S.W.2d 684, 1940 Tenn. App. LEXIS 96 (1940). 


8. —Control of Assets. 

An executor or administrator has no title or 
authority over the asserts in another state or 
country and he is not responsible therefore. 
Swancy v. Scott, 28 Tenn. 327, 1848 Tenn. 
LEXIS 86 (1848); Young v. O’Neal, 35 Tenn. 55, 
1855 Tenn. LEXIS 12 (1855); Carr v. Lowe’s 
Ex’rs, 54 Tenn. 84, 1871 Tenn. LEXIS 418 
(1871); Nelson v. Trigg, 3 Shan. 733 (1877); St. 
John v. Hodges, 68 Tenn. 334, 1878 Tenn. 
LEXIS 18 (1878); Farmers Bank of Woodland 
Mills v. Vinson, 9 Tenn. App. 51, — S.W.2d —, 
1928 Tenn. App. LEXIS 213 (Tenn. Ct. App. 
1928). 

The administrator in the state where the 
decedent died, leaving negotiable or assignable 
notes there, is entitled to them, though the 
debtor resides in another jurisdiction where 
there is another administration. Swancy v. 
Scott, 28 Tenn. 327, 1848 Tenn. LEXIS 86 
(1848); St. John v. Hodges, 68 Tenn. 334, 1878 
Tenn. LEXIS 18 (1878); Goodlett v. Anderson, 
75 Tenn. 286, 1881 Tenn. LEXIS 115 (1881); 
Ellis v. Northwestern Mut. Life Ins. Co., 100 
Tenn. 177, 43 S.W. 766, 1897 Tenn. LEXIS 100 
(1897). 

In the conflict between the rights of the 
indorsee or assignee of the foreign executor or 
administrator and that of the domestic admin- 
istrator where the debtor resides, the title of 
the domestic administrator, it seems, must be 
regarded as paramount, if the debt be assets 
here where the debtor resides, because the title 
of the domestic administrator is prior, and, 
therefore, superior to that of the indorsee or 
assignee, acquired by transfer from the foreign 
administrator. Swancy v. Scott, 28 Tenn. 327, 
1848 Tenn. LEXIS 86 (1848). 

Where the holder of negotiable or assignable 
notes dies while domiciled in another state, but 
leaving such notes in the jurisdiction of this 
state, where the debtor resides, administration 
may be granted on his estate here, for the 
collection and administration of such notes. 
Young v. O’Neal, 35 Tenn. 55, 1855 Tenn. 
LEXIS 12 (1855); St. John v. Hodges, 68 Tenn. 
334, 1878 Tenn. LEXIS 18 (1878); Goodlett v. 
Anderson, 75 Tenn. 286, 1881 Tenn. LEXIS 115 
(1881). 

All simple contract debts and other claims of 
less dignity, due the estates of decedents, are 
assets for administration in the jurisdiction 
where the debtor or party liable therefor re- 
sides. Louisville & N. R. Co. v. Herb, 125 Tenn. 
408, 143 S.W. 1138, 1911 Tenn. LEXIS 36 
(1911). 

Where one administrator qualified in Mis- 
souri and another in this state, and both sought 
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to collect assets in this state, the assets should 
be turned over to administrator appointed here. 
Farmers Bank of Woodland Mills v. Vinson, 9 
Tenn. App. 51, — S.W.2d —, 1928 Tenn. App. 
LEXIS 213 (Tenn. Ct. App. 1928). 

Under this section the Tennessee administra- 
tor of a testatrix who died domiciled in another 
state was the proper representative of the de- 
ceased for all her property situated in this state 
at the time of her death, and the appointment 
of an administrator by the state of decedent’s 
domicile conferred no jurisdiction on such for- 
eign administrator to administer the assets of 
deceased in Tennessee. Fisher v. Durand, 179 
Tenn. 635, 169 S.W.2d 671, 1940 Tenn. LEXIS 
73 (1940). 

Legatee of testatrix who died domiciled in 
another state took the Tennessee assets of the 
estate subject to the payment of deceased’s 
debts and obligations to Tennessee creditors. 
Fisher v. Durand, 179 Tenn. 635, 169 S.W.2d 
671, 1940 Tenn. LEXIS 73 (1940). 


9. — —Removal of Assets. 

Where the resident administrator pays over 
the surplus funds to the foreign executor or 
administrator in the state or country of the 
decedent’s domicile, such payment may be a 
bar in a court of equity when the rights of 
domestic creditors do not intervene, and the 
heirs and distributees or devisees and legatees 
are not prejudiced in their rights. Carr v. 
Lowe’s Ex’rs, 54 Tenn. 84, 1871 Tenn. LEXIS 
418 (1871). 

If administration of a nonresident’s estate is 
necessary in this state, our court will make the 
debts to the estate of nonresident assets for the 
benefit of domestic creditors, and not allow 
them to be removed without the payment of our 
own creditors, if there be such. St. John v. 
Hodges, 68 Tenn. 334, 1878 Tenn. LEXIS 18 
(1878); Goodlett v. Anderson, 75 Tenn. 286, 
1881 Tenn. LEXIS 115 (1881). 

Policies of life insurance upon decedent’s life 
payable at his death to his executors, adminis- 
trators, or assigns, cannot be drawn into this 
state for recovery by suit and for administra- 
tion and distribution under our statutes, by 
having an administrator appointed in this state 
to obtain physical possession of the policies and 
bring them into this state, even though the 
policies are actually brought into and sued on 
in our courts. Ellis v. Northwestern Mut. Life 
Ins. Co., 100 Tenn. 177, 48 S.W. 766, 1897 Tenn. 
LEXIS 100 (1897). 
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A pistol, a gold watch, a gold badge of an 
order, and money belonging to a deceased non- 
resident were subject to administration, and 
none of them was exempt, although subsequent 
to his death someone, without authority, sent 
such property to his widow in another state, 
since the parties responsible could be made to 
answer for such removal. Anderson v. Louis- 
ville & N. R. Co., 128 Tenn. 244, 159 S.W. 1086, 
1913 Tenn. LEXIS 44 (1913). 


10. —Payment of Debts. 

A resident debtor’s voluntary payment of 
notes left here by a decedent dying domiciled in 
another state, made to the foreign executor or 
administrator, is no bar to an action for the 
same debt, subsequently brought by a domestic 
administrator subsequently appointed. Young 
v. O’Neal, 35 Tenn. 55, 1855 Tenn. LEXIS 12 
(1855); St. John v. Hodges, 68 Tenn. 334, 1878 
Tenn. LEXIS 18 (1878). 

Where a resident debtor to a nonresident 
decedent happens to be temporarily in the state 
of the domicile of the deceased, and while there 
voluntarily pays the debt to the executor or 
administrator of the estate of such decedent, 
the payment is good, a valid discharge of the 
debt, and a protection of the debtor, because he 
was there subject to be sued. Young v. O’Neal, 
35 Tenn. 55, 1855 Tenn. LEXIS 12 (1855); St. 
John v. Hodges, 68 Tenn. 334, 1878 Tenn. 
LEXIS 18 (1878). 

Where the debtor and creditor or both reside 
in the same state or country at the time of the 
creditor’s death, and administration is granted 
in that state or country, as the debt is properly 
due there, and rightfully falls within that ad- 
ministration, it may be voluntarily paid to 
administrator in decedent’s domicile by the 
debtor in another state or country, if he should 
afterwards change his domicile. Young v. 
O’Neal, 35 Tenn. 55, 1855 Tenn. LEXIS 12 
(1855). 

A resident debtor’s voluntary payment to a 
foreign administrator who had been appointed 
at the domicile of the intestate, made at the 
place of the debtor’s residence, is good as 
against an ancillary administrator subse- 
quently appointed at the place of the debtor’s 
residence, where the foreign administrator 
duly accounted for such payment, and where 
there were no creditors or distributees of the 
intestate in the state of such debtor’s domicile. 
Wilkins v. Ellett, 108 U.S. 256, 2 S. Ct. 641, 27 
L. Ed. 718, 1883 U.S. LEXIS 1031 (1883); 
Wyman v. Halstead, 109 U.S. 654, 3S. Ct. 417, 
27 L. Ed. 1068, 1884 U.S. LEXIS 1742 (1884). 


30-1-104. Service of process upon nonresident representative. 


(a)(1) Whenever a nonresident of the state qualifies in this state as the 
executor or administrator of a person dying in or leaving assets or property 
in this state, for the purpose of suing or being sued, or for the purpose of 
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being cited or otherwise notified by the court in which the decedent’s estate 
is being administered, the nonresident shall be deemed to have assented to 
be treated as a resident citizen of this state. 

(2) In case it is desired by any citizen or resident of this state to sue the 
administrator or executor in the administrator’s or executor’s official capac- 
ity for any debt or demand, due or owing to any citizen or resident of this 
state, from the testator or intestate, then, in case of the inability of the officer 
in whose hands process is placed to find the administrator or executor in this 
state, notice of the suit, served upon the clerk of the probate court of the 
county in which the party qualified as administrator or executor, shall be 
sufficient notice to bring the administrator or executor before the court 
issuing the process; provided, that the clerk shall notify by United States 
registered return-receipt mail the executor or administrator of notice having 
been served upon the clerk. 

(b) The nonresident of the state, qualifying as executor or administrator as 


aforementioned, shall give to the clerk of the probate court of the county in 
which the nonresident qualifies the nonresident’s address, and a letter so 
mailed to the nonresident at that address shall be sufficient notice, unless 
subsequently changed and notice accordingly given to the probate court clerk, 


in which event notice to the changed address, shall be sufficient. 


History. 

Acts 1908, ch. 501, §§ 1, 2; Shan., §§ 3937al, 
3937a2; mod. Code 1932, §§ 8148, 8149; T.C.A. 
(orig. ed.), §§ 30-106, 30-107; Acts 1997, ch. 
426, § 2. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that the 
amendment to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998, and to all wills, other 
documents and proceedings related thereto. 
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60, 62, 545, 701. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 36; 12 Tenn. 
Juris., Executors and Administrators, §§ 91, 
120. 


Law Reviews. 
Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3, Tenn. B.J. 22 (1990). 


NOTES TO DECISIONS 


Analysis 


. In General. 

Construction. 

Application. 

Suits. 

—Pauper Oath. 

. —Limitation of Action. 

. —Actions for Benefit of Statutory Beneficia- 
ries. 


NOOR WNE 


1. In General. 

The statute contains no exception as to the 
form, methods, agencies, or privileges of suit, 
but includes all, and the courts cannot intro- 
duce an exception. Southern R.R. v. Maxwell, 


113 Tenn. 464, 82 S.W. 1137, 1904 Tenn. LEXIS 
37 (1904). 


2. Construction. 

This section is in derogation of the common 
law and must be strictly construed and strictly 
complied with. Pinkerton v. Fox, 23 Tenn. App. 
159, 129 S.W.2d 514, 1939 Tenn. App. LEXIS 22 
(Tenn. Ct. App. 1939). 

It was the intention of the legislature in 
adopting § 35-50-107 in effect to amend this 
section by requiring a foreign administrator 
qualifying under this section to act only in 
conjunction with a local personal representa- 
tive. Citizens Fidelity Bank & Trust Co. v. 
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Baese, 136 F. Supp. 683, 1955 U.S. Dist. LEXIS 
2475 (D. Tenn. 1955). 


3. Application. 

The statute does not extend to nonresident 
executors or administrators generally, but only 
to such as have qualified in this state as the 
personal representatives of persons dying in or 
leaving assets or property in this state. South- 
ern R.R. v. Maxwell, 113 Tenn. 464, 82 S.W. 
11387, 1904 Tenn. LEXIS 37 (1904); Memphis 
Street R. Co. v. Bobo, 232 F. 708, 1916 U.S. App. 
LEXIS 1874 (6th Cir. Tenn. 1916), aff'd, Mem- 
phis S. R. Co. v. Moore, 243 U.S. 299, 37S. Ct. 
273, 61 L. Ed. 733, 1917 U.S. LEXIS 2116 
(1917), dismissed, Memphis S. R. Co. v. Bobo, 
37S. Ct. 214, 242 U.S. 664, 61 L. Ed. 551, 1916 
U.S. LEXIS 1497 (1916). 

This section relates to suits in state courts 
and it does not attempt to deprive federal 
courts of their jurisdiction. Memphis Street R. 
Co. v. Bobo, 232 F. 708, 1916 U.S. App. LEXIS 
1874 (6th Cir. Tenn. 1916), affd, Memphis S. R. 
Co. v. Moore, 243 U.S. 299, 37S. Ct. 273, 61 L. 
Ed. 733, 1917 U.S. LEXIS 2116 (1917), dis- 
missed, Memphis S. R. Co. v. Bobo, 37 S. Ct. 
214, 242 U.S. 664, 61 L. Ed. 551, 1916 US. 
LEXIS 1497 (1916). 

This section does not apply to the service of 
process for the collection of a distributive share 
or a legacy, but applies only to suits for a debt or 
demand due or owing from the testator or 
intestate. Pinkerton v. Fox, 23 Tenn. App. 159, 
129 S.W.2d 514, 19389 Tenn. App. LEXIS 22 
(Tenn. Ct. App. 1939). 


4, Suits. 

A creditor of an estate, after recovering judg- 
ment against an administrator in one state, 
cannot proceed against him on such judgment 
in another state where he also took out letters 
of administration for a devastavit committed in 
the latter state for the satisfaction of such 
judgment. Bank of Wayne v. Fulton, 49 S.W. 
297, 1898 Tenn. Ch. App. LEXIS 120 (1898). 

This section does not prohibit a nonresident 
administrator from suing in the federal court 
for the wrongful death of his intestate, which 
occurred in Tennessee. Memphis Street R. Co. 
v. Bobo, 232 F. 708, 1916 U.S. App. LEXIS 1874 
(6th Cir. Tenn. 1916), affd, Memphis S. R. Co. v. 
Moore, 243 U.S. 299, 37 S. Ct. 273, 61 L. Ed. 
733, 1917 U.S. LEXIS 2116 (1917), dismissed, 
Memphis S. R. Co. v. Bobo, 37 S. Ct. 214, 242 
U.S. 664, 61 L. Ed. 551, 1916 U.S. LEXIS 1497 
(1916). 

Nonresident administrators duly qualified in 
this state are deemed citizens for purposes of 
suing and being sued in federal courts. Mem- 
phis S. R. Co. v. Moore, 243 U.S. 299, 37S. Ct. 
273, 61°L. Ed: °733,:1917 U.S. LEXIS :2116 
(1917); Mann v. Smith, 158 Tenn. 463, 14 
S.W.2d 722, 1928 Tenn. LEXIS 176 (1929). 

A foreign administrator, who has not quali- 
fied as administrator in this state, cannot sue 


ADMINISTRATION OF ESTATES 14 


or be sued in the state, and he cannot remove 
the estate to another state to be established 
where there are local creditors and next of kin. 
Farmers Bank of Woodland Mills v. Vinson, 9 
Tenn. App. 51, — S.W.2d —, 1928 Tenn. App. 
LEXIS 213 (Tenn. Ct. App. 1928). 

This section did not apply to suit by heirs of 
deceased to discover assets of estate though 
administratrix was a nonresident since it was 
not a suit on a demand of debt due and owing by 
deceased. Doyle v. Loring, 107 F.2d 337, 1939 
U.S. App. LEXIS 2740 (6th Cir. Tenn. 1939), 
cert. denied, 309 U.S. 686, 60 S. Ct. 808, 84 L. 
Ed. 1029, 1940 U.S. LEXIS 747 (1940). 

Where deceased, a resident of Tennessee, was 
killed in an automobile accident on a highway 
in Tennessee, the mother of deceased who was a 
resident of Florida and who was appointed as 
administratrix by Tennessee court was entitled 
to sue tortfeasor, a resident of Illinois in federal 
court in Tennessee, and was entitled to privi- 
lege of having her summons accepted by secre- 
tary of state just as if she had been an actual 
resident of Tennessee. Hunt v. Noll, 112 F.2d 
288, 1940 U.S. App. LEXIS 4284 (6th Cir. Tenn. 
1940), cert. denied, 311 U.S. 690, 61 S. Ct. 71, 
85 L. Ed. 446, 1940 U.S. LEXIS 196 (Oct. 28, 
1940). 


5. —Pauper Oath. 

This statute authorizes nonresident, quali- 
fied here as personal representative, to pros- 
ecute a suit in the state in his representative 
capacity, on the pauper oath prescribed for 
personal representatives. Southern R.R. v. 
Maxwell, 1138 Tenn. 464, 82 S.W. 1137, 1904 
Tenn. LEXIS 37 (1904); Memphis Street R. Co. 
v. Bobo, 2382 F. 708, 1916 U.S. App. LEXIS 1874 
(6th Cir. Tenn. 1916), aff'd, Memphis S. R. Co. v. 
Moore, 243 U.S. 299, 37 S. Ct. 273, 61 L. Ed. 
733, 1917 U.S. LEXIS 2116 (1917), dismissed, 
Memphis S. R. Co. v. Bobo, 37 S. Ct. 214, 242 
U.S. 664, 61 L. Ed. 551, 1916 U.S. LEXIS 1497 
(1916). 


6. —Limitation of Action. 

Nonresidence or absence of executor from the 
state does not prevent or suspend, as to credi- 
tors, the running of the statute of limitations 
from the date of executors’ qualification. Mann 
v. Smith, 158 Tenn. 4638, 14 S.W.2d 722, 1928 
Tenn. LEXIS 176 (1929). 


7. —Actions for Benefit of Statutory Ben- 
eficiaries. 

This section has reference to personal repre- 
sentatives in their capacity as such as repre- 
senting the general estates of the decedents 
and the right of a foreign administrator to sue 
as a trustee for the benefit of statutory benefi- 
ciaries is not prohibited either expressly or by 
implication. Citizens Fidelity Bank & Trust Co. 
v. Baese, 1386 F. Supp. 688, 1955 U.S. Dist. 
LEXIS 2475 (D. Tenn. 1955). 
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This section did not prohibit a Kentucky 
administrator from maintaining suit in federal 
court in Tennessee under Kentucky wrongful 
death statute for benefit of statutory benefi- 
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ciary without first obtaining ancillary letters or 
qualifying in Tennessee. Citizens Fidelity Bank 
& Trust Co. v. Baese, 136 F. Supp. 683, 1955 
U.S. Dist. LEXIS 2475 (D. Tenn. 1955). 


30-1-105. Recording of letters — Validity of certified copy. 


All letters testamentary and of administration, when granted by the probate 
court, shall be recorded in that court, and a certified copy of the record shall be 
of the same validity as the original letters granted. 


History. 

Code 1858, § 2206 (deriv. Acts 1837-1838, ch. 
125, § 7); Shan., § 3938; mod. Code 19382, 
§ 8150; T.C.A. (orig. ed.), § 30-108. 


Cross-References. 
Record of letters testamentary, § 18-6-110. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 587. 


NOTES TO DECISIONS 


Analysis 


1. Failure to Record. 
2. Proof of Appointment. 


1. Failure to Record. 

The failure of the clerk to record the letters 
testamentary after the regular probate of the 
will and the grant and issuance of the letters, 
and the qualification of the executor, will not 
vitiate his authority. Wright v. Mongle, 78 Tenn. 
38, 1882 Tenn. LEXIS 138 (1882). 


2. Proof of Appointment. 

Where, in a suit prosecuted by an adminis- 
trator, his appointment as such was denied by 
plea, and issue was joined thereon, the produc- 
tion of his letters of administration was at least 
prima facie evidence of the appointment, and 
sufficient proof thereof in the absence of any 
evidence to the contrary. Eller v. Richardson, 89 
Tenn. 575, 15 S.W. 650, 1890 Tenn. LEXIS 81 
(1891). 


30-1-106. Preference in granting of letters. 


When any person dies intestate in this state, administration shall be 
granted to the spouse of that person, if the spouse makes application for 
administration. For want of application for administration upon the part of the 
spouse, the administration shall be granted to the next of kin, if such next of 
kin apply for it. If neither the spouse nor next of kin make application for 
administration, then administration shall be granted to a creditor proving the 
decedent’s debt on oath before the probate court; provided, that when there is 
more than one next of kin, the probate court may decide which of the kin shall 
be entitled to the administration. 


History. 

Acts 1859-1860, ch. 36, § 1; Shan., § 3939; 
Code 1932, § 8151; T.C.A. (orig. ed.), § 30-109; 
Acts 2002, ch. 735, § 2. 


Cross-References. 
Public administrators and public guardians, 
when granted to, § 30-1-405. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 432. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 546, 547, 549, 552, 554, 566, 569, 571, 1052. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-708. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366 
(1979). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
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NOTES TO DECISIONS 


Analysis 


. In General. 

. Application. 

Preference. 

—Widow. 

—Widower. 

—Next of Kin. 

— —Determination of Preference. 
. —Other Persons. 

. Failure to Qualify. 

10. Costs of Determination. 
11. Removal of Administrator. 
12. Foster Son. 


OO IMR wh pe 


1. In General. 

The probate court’s grant of administration 
to one is prima facie evidence of the appointee’s 
right to administer, and the appointment 
should not be revoked, nor the letters recalled, 
without evidence that he was not entitled to the 
administration, and that another was so en- 
titled. Wilson v. Hoss, 22 Tenn. 142, 1842 Tenn. 
LEXIS 48 (1842); Rodes v. Boyers, 106 Tenn. 
434, 61 S.W. 776, 1900 Tenn. LEXIS 179 (1901). 

It is the spirit of this statute to grant admin- 
istration to those interested in the estate or 
property to be administered. Word v. Shofner, 1 
Tenn. Civ. App. (1 Higgins) 401 (1910). 


2. Application. 

A special or limited administration upon the 
estate of a nonresident decedent for a certain 
specific purpose, or to prosecute or defend a 
certain suit, is not within the letter or spirit of 
the statute prescribing to whom general admin- 
istration shall be granted. Jordan v. Polk, 33 
Tenn. 430, 1853 Tenn. LEXIS 68 (1858). 

The provisions do not apply to the appoint- 
ment of an administrator de bonis non with the 
will annexed, and one interested in the admin- 
istration of the property under the will, or who 
is favored by those so interested, or by a large 
majority of the interests, is to be preferred to 
the widow and next of kin of the testator, where 
such widow and next of kin are neither inter- 
ested in the estate to be administered nor 
preferred by those so interested. Word v. 
Shofner, 1 Tenn. Civ. App. (1 Higgins) 401 
(1910). 

Decedent’s mother filed her petition three 
days following decedent’s funeral and less than 
two weeks following his death, and no evidence 
showed a want of application by decedent’s wife 
or daughter other than the fact that no petition 
to open the estate had yet been filed; a delay of 
two weeks following a death was not sufficient 
without other proof to show that the spouse and 
next-of-kin had failed to administer the estate. 
The mother was not a beneficiary and was 
nothing more than a stranger to the estate. In 
re Estate of Edmonds, — S.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 


3. Preference. 

The statutory preference cannot continue in- 
definitely, and while this statute does not fix 
any period of limitation, it would be safe and 
reasonable to limit such right to six months. 
Varnell v. Loague, 77 Tenn. 158, 1882 Tenn. 
LEXIS 29 (1882); Rodes v. Boyers, 106 Tenn. 
434, 61S.W. 776, 1900 Tenn. LEXIS 179 (1901). 

Where applicants in the different classes are 
equally fit, the statute is mandatory in the 
preference prescribed. Fitzgerald v. Smith, 112 
Tenn. 176, 78 S.W. 1050, 1903 Tenn. LEXIS 96 
(1904). 

The next of kin, unless unfitness is made to 
appear, is entitled to preference over the credi- 
tors, but the personal fitness of the applicants, 
in matters not involving legal disabilities, will 
be considered by the court in selecting between 
applicants of the same degree of kindred to the 
deceased, and may be of sufficient importance 
to justify the court in appointing one more 
remotely related, and the same considerations 
may justify the court in appointing one in a 
class more remotely preferred, as, for instance 
the largest creditor, when more fit and suitable. 
Fitzgerald v. Smith, 112 Tenn. 176, 78 S.W. 
1050, 1903 Tenn. LEXIS 96 (1904). 

Where the trial judge held the statutory 
preference in the appointment of administra- 
tors to be absolutely mandatory, and, yielding 
to this holding, counsel failed to introduce any 
evidence to show the superior qualifications of 
the applicant more remotely preferred, and to 
show the disqualifications of the applicant pri- 
marily preferred, a new trial will granted be- 
cause of the lower court’s erroneous holding. 
Fitzgerald v. Smith, 112 Tenn. 176, 78 S.W. 
1050, 1903 Tenn. LEXIS 96 (1904). 

Personal fitness of applicants for administra- 
tion should be considered by the court and may 
be of sufficient importance to justify a court in 
disregarding the statutory order of preference 
and appointing a suitable party. Williams v. 
Stewart, 166 Tenn. 615, 64 S.W.2d 194, 1933 
Tenn. LEXIS 125 (1933); Commerce Union 
Bank v. Fox, 28 Tenn. App. 587, 192 S.W.2d 233, 
1945 Tenn. App. LEXIS 98 (Tenn. Ct. App. 
1945). 

By the enactment of this section, the legisla- 
ture meant to prefer the members of the family 
in providing for the granting of letters of ad- 
ministration. Commerce Union Bank v. Fox, 28 
Tenn. App. 587, 192 S.W.2d 233, 1945 Tenn. 
App. LEXIS 98 (Tenn. Ct. App. 1945). 

In providing for the granting of letters of 
administration, the legislature meant to prefer 
those who are closer to the deceased by blood 
ties and right of property, so that members of 
the family who inherit the estate are preferred 
over creditors and strangers. Tudor v. Southern 
Trust Co., 193 Tenn. 331, 246 S.W.2d 33, 1952 
Tenn. LEXIS 295 (1952). 
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Relatives who would inherit nothing have no 
standing in court to be appointed administrator 
or to remove an administrator already ap- 
pointed, where they have no interest as next of 
kin or distributees. Cravens v. Cravens, 54 
Tenn. App. 487, 392 S.W.2d 825, 1965 Tenn. 
App. LEXIS 294 (Tenn. Ct. App. 1965). 

Court was not persuaded by the mother’s 
argument that whether she was properly ap- 
pointed under the statute was irrelevant to the 
consideration of whether she could be removed; 
both the decedent’s wife and daughter had a 
statutory preference to administer the estate 
far stronger than any claim by the mother, and 
although the wife declined, the guardian of the 
daughter accepted the appointment. The pref- 
erence statute appeared to favor the appoint- 
ment of the guardian in the absence of some 
unfitness as found by the trial court. In re 
Kstate of Edmonds, — S.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 

Person improvidently named administrator 
of an estate may be unfit to serve under T.C.A. 
§ 35-15-706(b)(3), and to hold otherwise would 
allow the T.C.A. § 30-1-106’s preference re- 
quirements to be defeated by a proverbial race 
to the courthouse by a stranger to the estate. In 
re Estate of Edmonds, — S.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 


4, —Widow. 

There is particular propriety in giving the 
widow preference in granting letters of admin- 
istration, where she is entitled to the whole of 
the personal estate, after the payment of the 
debts. Swan v. Swan, 40 Tenn. 163, 1859 Tenn. 
LEXIS 48 (1859). 

A widow, administering upon her deceased 
husband’s estate, is entitled to the appointment 
of a prudent business man as an associate with 
herself in the administration, such as she may 
prefer, either at the time of her appointment or 
subsequently. Phillips v. Green, 51 Tenn. 350, 
1871 Tenn. LEXIS 173 (1871); Johnson v. Mol- 
sbee, 73 Tenn. 444, 1880 Tenn. LEXIS 159 
(1880). 

Application of widow after the appointment 
of a creditor, or even a stranger, five years after 
death of intestate, must be accompanied by 
satisfactory explanation of delay. Rodes v. Boy- 
ers, 106 Tenn. 434, 61 S.W. 776, 1900 Tenn. 
LEXIS 179 (1901). 

Widow who prior to husband’s executed vol- 
untary separation agreement waived any claim 
against husband’s estate was not entitled to be 
appointed administratrix of estate. Cravens v. 
Cravens, 54 Tenn. App. 487, 392 S.W.2d 825, 
1965 Tenn. App. LEXIS 294 (Tenn. Ct. App. 
1965). 


5. —Widower. 

The statute was not intended to deprive the 
husband of his well-settled rights to administer 
upon the estate of his deceased wife. Fairbanks 
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v. Hill, 71 Tenn. 732, 1879 Tenn. LEXIS 139 
(1879). 


6. —Next of Kin. 

Where one of the next of kin applies for 
letters, and the application is opposed by the 
widow and most of the other next of kin, but 
none of them applies for administration, the 
court ought to appoint the applicant. Swan v. 
Swan, 40 Tenn. 163, 1859 Tenn. LEXIS 43 
(1859). 

The probate court exercises its discretion in 
selecting among the next of kin where there are 
several of them applying, or in appointing the 
person designated by a majority of them. Cro- 
zier v. Goodwin, 69 Tenn. 125, 1878 Tenn. 
LEXIS 60 (1878); In re Wooten’s Estate, 114 
Tenn. 289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 
(1904). 

The preference given to the next of kin is 
waived by the failure to assert it within five 
years, without giving some good reason for the 
delay, and letters of administration, granted to 
a creditor of the estate, or even to a stranger, 
five years after the intestate’s death, will not be 
revoked on application of the next of kin claim- 
ing the priority of right. Rodes v. Boyers, 106 
Tenn. 434, 61 S.W. 776, 1900 Tenn. LEXIS 179 
(1901). 

The provision that the court may decide 
which of next of kin shall be entitled to admin- 
istration, applies only where there are more 
than one next of kin of the same degree apply- 
ing for administration. In re Wooten’s Estate, 
114 Tenn. 289, 85 S.W. 1105, 1904 Tenn. LEXIS 
88 (1904). 

The next of kin have the right to nominate 
another instead of one of themselves for ap- 
pointment as administrator. In re Wooten’s 
Estate, 114 Tenn. 289, 85 S.W. 1105, 1904 Tenn. 
LEXIS 88 (1904); Word v. Shofner, 1 Tenn. Civ. 
App. (1 Higgins) 401 (1910). 

The probate court, upon denying the applica- 
tion by the next of kin for the appointment of 
their nominee as administrator, has no right, of 
its own motion, to appoint another as adminis- 
trator, without giving the next of kin, and after 
them the creditors, an opportunity to present 
one of their number, or to nominate another for 
appointment. In re Wooten’s Estate, 114 Tenn. 
289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 (1904). 

The next of kin, by appealing from an order of 
the probate court refusing to appoint their 
nominee for administrator, and, of its own mo- 
tion, appointing another, do not waive their 
right to make a second nomination, though the 
first nominee was held to be ineligible by the 
appellate court. In re Wooten’s Estate, 114 
Tenn. 289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 
(1904). 

Remote relatives without interest in the es- 
tate are not within the classification “next of 
kin” within the meaning of statutes granting 
the next of kin preferential rights to the admin- 
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istration. Tudor v. Southern Trust Co., 193 
Tenn. 331, 246 S.W.2d 33, 1952 Tenn. LEXIS 
295 (1952). 


7. ——Determination of Preference. 

Where father declines letters, the mother 
was entitled, on application, to have letters 
which were issued to father’s appointee to ad- 
minister on the estate of an unmarried son 
revoked, and to be appointed as administratrix 
herself. Williams v. Stewart, 166 Tenn. 615, 64 
S.W.2d 194, 1933 Tenn. LEXIS 125 (1933). 

Under statute providing for granting of let- 
ters of administration, a brother was preferred 
over an aunt and other more remote kin of 
deceased. Tudor v. Southern Trust Co.,. 193 
Tenn. 331, 246 S.W.2d 33, 1952 Tenn. LEXIS 
295 (1952). 

The right to administer the estate of an 
intestate follows the right to the property com- 
prising the estate, and reference to statutes of 
distribution will determine who is entitled to 
administer under the statutory preference 
given next of kin. Tudor v. Southern Trust Co., 
193 Tenn. 331, 246 S.W.2d 33, 1952 Tenn. 
LEXIS 295 (1952). 

Under this section the legislature meant to 
prefer the members of the family in providing 
for the granting of letters of administration 
because they are the ones who inherit the 
estate and are closer to the deceased by blood 
ties and by rights of property than creditors or 
strangers to the estate. Lakins v. Isley, 200 
Tenn. 353, 292 S.W.2d 389, 1956 Tenn. LEXIS 
418 (1956); Cravens v. Cravens, 54 Tenn. App. 
487, 392 S.W.2d 825, 1965 Tenn. App. LEXIS 
294 (Tenn. Ct. App. 1965). 

The right to administer the estate of an 
intestate follows the property of the estate and 
a reference to the statutes of distribution will 
determine who is entitled to the administra- 
tion. Lakins v. Isley, 200 Tenn. 353, 292 S.W.2d 
389, 1956 Tenn. LEXIS 418 (1956); Cravens v. 
Cravens, 54 Tenn. App. 487, 392 S.W.2d 825, 
1965 Tenn. App. LEXIS 294 (Tenn. Ct. App. 
1965). 

Where mother, as sole next of kin of deceased 
child, was entitled to preference in the appoint- 
ment of administrator, the fact that she was 
serving a sentence in the state penitentiary on 
conviction of an offense of an attempt to commit 
a felony did not prevent her from nominating 
another person to serve in her stead as admin- 
istrator. In re Estate of Vaughn, 59 Tenn. App. 
155, 488 S.W.2d 760, 1968 Tenn. App. LEXIS 
338 (Tenn. Ct. App. 1968). 


8. —Other Persons. 

Counsel representing the executor in a will 
contest, and entitled to compensation for the 
services rendered, is a creditor of the estate for 
some amount, so as to be entitled to the ap- 
pointment of administrator, after the will has 
been set aside. In re Wooten’s Estate, 114 Tenn. 
289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 (1904). 
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The attorney representing the bulk of the 
estate of a decedent, but at the same time 
obligated as such to carry into effect certain 
antagonistic agreements which would divert 
large amounts of the funds of the estate into 
channels different from the ordinary channels 
of distribution, is not eligible for the appoint- 
ment as administrator, especially where the 
sanction of the chancery court for carrying such 
agreements into effect is required. In re Woo- 
ten’s Estate, 114 Tenn. 289, 85 S.W. 1105, 1904 
Tenn. LEXIS 88 (1904). 

A person having a tort claim against de- 
ceased resulting from automobile accident was 
entitled to have administrator appointed when 
those entitled to priority under the provisions 
of this section declined to act. In re Estate of 
Thompson, 203 Tenn. 485, 314 S.W.2d 6, 1958 
Tenn. LEXIS 326 (1958). 

When parties entitled to priority under this 
section have refused or declined to act then an 
agerieved party may apply to the probate court 
for appointment of an administrator. In re 
Estate of Thompson, 203 Tenn. 485, 314 S.W.2d 
6, 1958 Tenn. LEXIS 326 (1958). 

A person having a tort claim against a dece- 
dent is not a creditor within the meaning of this 
section. In re Estate of Thompson, 203 Tenn. 
485, 314 S.W.2d 6, 1958 Tenn. LEXIS 326 
(1958). 

Trial court did not abuse its discretion in 
ordering that the mother be removed either for 
unfitness under T.C.A. § 35-15-706(b)(3) or 
simply because she was improvidently ap- 
pointed; the guardian of the decedent’s daugh- 
ter was an individual with priority willing to 
administer the estate, and thus the mother was 
improvidently appointed personal representa- 
tive of the decedent’s estate and subject to 
removal. In re Estate of Edmonds, — 8.W.3d —, 
2019 Tenn. App. LEXIS 272 (Tenn. Ct. App. 
May 30, 2019). 

According to decedent’s mother, the statute 
created a conflict of interest between decedent’s 
wife and daughter, who stood to inherit more 
wrongful death proceeds if the wife was dis- 
qualified from sharing in the estate, but it was 
unclear why a purported conflict would have 
any effect on this estate matter; no evidence 
was presented to support allegations of aban- 
donment by the wife, and in absence of such 
proof, there was no conflict such that the ap- 
pointment of the daughter’s guardian was in- 
appropriate. In re Estate of Edmonds, — 
S.W.3d —, 2019 Tenn. App. LEXIS 272 (Tenn. 
Ct. App. May 30, 2019). 


9. Failure to Qualify. 

Where the probate court may, in its discre- 
tion, allow a reasonable time during the term 
for giving the administration bond, it is the 
duty of the party applying, especially when 
contest is anticipated, to bring his sureties with 
him, and be ready to comply with the law. If he 
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fails to do so, the court may well appoint 
another as administrator, and such applicant 
cannot complain. Crozier v. Goodwin, 69 Tenn. 
125, 1878 Tenn. LEXIS 60 (1878). 


10. Costs of Determination. 

An administrator cannot recover from an 
estate the costs of a suit by him to determine 
the right to administer. Cate v. Cate, 43 S.W. 
365, 1897 Tenn. Ch. App. LEXIS 89 (1897). 


11. Removal of Administrator. 

The discretion to appoint an administrator is 
left largely to the probate court thereof, and 
relatives who would not inherit anything in the 
estate have no standing in court to remove an 
administrator already appointed where they 
have no interest in the estate as next of kin or 
distributee. Lakins v. Isley, 200 Tenn. 353, 292 
S.W.2d 389, 1956 Tenn. LEXIS 418 (1956); 
Cravens v. Cravens, 54 Tenn. App. 487, 392 
S.W.2d 825, 1965 Tenn. App. LEXIS 294 (Tenn. 
Ct. App. 1965). 

Mother of deceased who would take no part 
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in personal assets or recovery for wrongful 
death of deceased was not entitled to removal of 
divorced husband of deceased as administrator 
where there was no charge that the former 
husband was not a proper and suitable person 
to be administrator and the personal assets and 
recovery if any would pass to minor child of the 
former husband and deceased. Lakins v. Isley, 
200 Tenn. 3538, 292 S.W.2d 389, 1956 Tenn. 
LEXIS 418 (1956). 

An administrator who is removed after a 
claim for preference is filed is entitled to a 
reasonable fee for services rendered prior to 
removal. In re Estate of Hicks, 510 S.W.2d 263, 
1972 Tenn. App. LEXIS 284 (Tenn. Ct. App. 
1972). 


12. Foster Son. 

Appointment as administrator of a foster, but 
never legally adopted, son is not invalid and at 
the most merely voidable. In re Estate of Hicks, 
510 S.W.2d 263, 1972 Tenn. App. LEXIS 284 
(Tenn. Ct. App. 1972). 


30-1-107. Appeal from grant of letters. 


(a) Any person who claims a right to execute a will, or to administer on the 
estate of an intestate, and who thinks that person to be injured by an order of 
the court awarding letters testamentary or of administration, may appeal to 
the appropriate court in accordance with § 30-2-609, on giving bond as in other 
cases of appeal. 

(b) After the appropriate court has heard such appeal and a determination 
is made, the judgment shall be certified to the probate court, that it may 


proceed in the case accordingly. 


History. 

Code 1858, §§ 2207, 2208 (deriv. Acts 1794, 
ch. 1, § 48); Shan., §§ 3940, 3941; Code 1932, 
§§ 8152, 8153; T.C.A. (orig. ed.), §§ 30-110, 
30-111; Acts 1988, ch. 854, § 3. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 555. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366 
(1979). 


NOTES TO DECISIONS 


Analysis 


1. Appeal to Circuit Court. 
2. Proceedings in Circuit Court. 
3. Appeal to Appellate Court. 


1. Appeal to Circuit Court. 

Only the unsuccessful applicants can pros- 
ecute an appeal or certiorari, according to the 
circumstances, to the circuit court, from the 
order of the probate court appointing another 
as administrator. Wright’s Distributees  v. 
Wright, 8 Tenn. 48, 8 Tenn. 47, 1827 Tenn. 
LEXIS 5 (1827). 


An appeal lies, and a trial de novo may be 
had in the circuit court. McClanahan v. McCla- 
nahan, 59 Tenn. 379, 1873 Tenn. LEXIS 78 
(1873); State v. Anderson, 84 Tenn. 321, 1886 
Tenn. LEXIS 105 (1886); Fitzgerald v. Smith, 
112 Tenn. 176, 78 S.W. 1050, 1903 Tenn. LEXIS 
96 (1904); In re Wooten’s Estate, 114 Tenn. 289, 
85 S.W. 1105, 1904 Tenn. LEXIS 88 (1904). 

If prayer for an appeal be refused, writ of 
certiorari is the proper remedy to bring up the 
case for review. Williams v. Pointer, 71 Tenn. 
366, 1879 Tenn. LEXIS 90 (1879). 

Hearings in circuit courts of appeals from 
probate court appointments of administrators 
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or executors are de novo in nature rather than 
in the nature of writs of error, and therefore 
filing a bill of exceptions is not essential to 
circuit court review. Delffs v. Delffs, 545 S.W.2d 
739, 1977 Tenn. LEXIS 607 (Tenn. 1977). 

On assumption that minute entry must show 
that appeal from probate court was prayed for 
and granted, the phrase “upon motion of peti- 
tioner” was sufficient prayer and order that 
record be certified and sent to circuit court and 
was sufficient to show that appeal was granted. 
Delffs v. Delffs, 545 S.W.2d 739, 1977 Tenn. 
LEXIS 607 (Tenn. 1977). 


2. Proceedings in Circuit Court. 

While the appeal from the action of the 
probate court in the appointment of an admin- 
istrator is pending in the circuit court, the court 
has jurisdiction and power to make all amend- 
ments, and, if necessary, to introduce new par- 
ties to determine the questions contested in the 
probate court, for the proceedings in the circuit 
court are de novo. However, the circuit court 
has no power to consider the application of 
anyone for the appointment, where such appli- 
cant was not an applicant or party to the 
contest in the probate court. In re Wooten’s 
Estate, 114 Tenn. 289, 85 S.W. 1105, 1904 Tenn. 
LEXIS 88 (1904). 

The circuit court cannot grant letters of ad- 
ministration, but, upon determination of the 
appeal, must remand the cause for the issuance 
of letters. In re Wooten’s Estate, 114 Tenn. 289, 
85 S.W. 1105, 1904 Tenn. LEXIS 88 (1904). 


3. Appeal to Appellate Court. 

The appellate court, reversing both the cir- 
cuit court and the probate court in their uncon- 
ditional refusal to revoke the grant of adminis- 
tration, without requiring the appointee to 
execute bond, which he had omitted to do, will 
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remand the cause to the probate court, with 
directions to grant letters of administration to 
the petitioner according to law, unless the first 
appointee shall enter into bond as required by 
law. Feltz v. Clark, 23 Tenn. 79, 1843 Tenn. 
LEXIS 22 (1848). 

Where the probate court appointed an ad- 
ministrator, and, upon appeal, the circuit court 
erroneously reversed the judgment, the Su- 
preme Court, reversing judgment of the circuit 
court, and affirming the appointment of the 
probate court, will give the judgment that the 
circuit court should have given, and will order 
its judgment to be certified to the probate court, 
with directions to proceed in the administra- 
tion. Crozier v. Goodwin, 69 Tenn. 125, 1878 
Tenn. LEXIS 60 (1878). 

Where the appellate court reverses the pro- 
bate and circuit courts in their action in remov- 
ing an administrator, and appointing a new 
administrator, it will enter a judgment cancel- 
ing the letters of administration to such new 
administrator and declaring the right of the 
previously appointed administrator to continue 
in the administration. Rodes v. Boyers, 106 
Tenn. 434, 61 S.W. 776, 1900 Tenn. LEXIS 179 
(1901). 

Where the circuit court correctly reversed the 
judgment of the probate court in its appoint- 
ment of an administrator, but erroneously ap- 
pointed another as administrator, the appellate 
court, affirming the circuit court’s reversal of 
the probate court and reversing the circuit 
court’s action in such appointment of a new 
applicant, will remand the cause to the circuit 
court, with instructions to issue a procedendo 
to the probate court, directing it to appoint an 
administrator, in accord with the rules laid 
down in the opinion. In re Wooten’s Estate, 114 
Tenn. 289, 85 S.W. 1105, 1904 Tenn. LEXIS 88 
(1904). 


30-1-108. Administrator pendente lite. 


The probate judges are authorized to appoint an administrator pendente lite 
in any case that may arise in their respective courts where any will may be the 


subject of contest or litigation. 


History. 
Acts 1859-1860, ch. 62; Shan., § 3942; mod. 
Code 1932, § 8154; T.C.A. (orig. ed.), § 30-112. 


Cross-References. 
Administrators ad litem, appointment, § 30- 
1-109. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 349, 567. 


NOTES TO DECISIONS 


Analysis 


1. Appointment Authorized. 
2. Appointment Not Required. 
3. Duties. 


4. Appeal. 


1. Appointment Authorized. 
Administrator pendente lite may be ap- 
pointed by the probate court to hold the prop- 
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erty during the pendency of a contest over 
appointment of administrator. Crozier v. Good- 
win & McConnell, 69 Tenn. 368, 1878 Tenn. 
LEXIS 99 (1878). 

There must be a contest as to the right to 
administer the estate or the executorship in 
order to authorize the appointment of an ad- 
ministrator pendente lite. Lewis v. Burrow, 23 
Tenn. App. 145, 127 S.W.2d 795, 1939 Tenn. 
App. LEXIS 20 (Tenn. Ct. App. 1939). 


2. Appointment Not Required. 

Appointment of an administrator pending a 
will contest is unnecessary where there is a 
widow to hold the property during a will con- 
test. Phillips v. Bass, 163 Tenn. 615, 45 S.W.2d 
56, 1931 Tenn. LEXIS 157 (19382). 

Where right of executor to administer assets 
was not in contest, and there was no charge 
that he was unfit or disqualified, mere fact that 
will was in contest was not ground for appoint- 
ment of administrator pendente lite. Lewis v. 
Burrow, 23 Tenn. App. 145, 127 S.W.2d 795, 


30-1-109. Administrator ad litem. 
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1939 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
1939). 


3. Duties. 

The appointment of an administrator pend- 
ing a will contest is in the nature of the appoint- 
ment of a receiver, and he has the duty to collect 
the effects and hold the property until the 
contest is terminated and then pay over all he 
has received. McClanahan v. McClanahan, 59 
Tenn. 379, 1873 Tenn. LEXIS 78 (1873); Wil- 
liams v. Pointer, 71 Tenn. 366, 1879 Tenn. 
LEXIS 90 (1879); Lewis v. Burrow, 23 Tenn. 
App. 145, 127 S.W.2d 795, 1939 Tenn. App. 
LEXIS 20 (Tenn. Ct. App. 1939). 


4, Appeal. 

No appeal lies from order of probate court 
appointing an administrator pendente lite. 
Houston’s Ex’rs v. Houston’s Adm’rs, 22 Tenn. 
652, 1842 Tenn. LEXIS 172 (1842); McClana- 
han v. McClanahan, 59 Tenn. 379, 1873 Tenn. 
LEXIS 78 (1873); Williams v. Pointer, 71 Tenn. 
366, 1879 Tenn. LEXIS 90 (1879). 


(a) In all proceedings in the probate or chancery courts, or any other court 
having chancery jurisdiction, where the estate of a deceased person must be 
represented, and there is no executor or administrator of the estate, or the 
executor or administrator of the estate is interested adversely to the estate, it 
shall be the duty of the judge or chancellor of the court, in which the proceeding 
is had, to appoint an administrator ad litem of the estate for the particular 
proceeding, and without requiring a bond of the administrator ad litem, except 
in a case where it becomes necessary for the administrator ad litem to take 
control and custody of property or assets of the intestate’s estate, when the 
administrator ad litem shall execute a bond, with good security, as other 
administrators are required to give, in such amounts as the chancellor or judge 
may order, before taking control and custody of the property or assets. 

(b) This appointment shall be made whenever the facts rendering it neces- 
sary appear in the record of such a case, or shall be made known to the court 
by the affidavit of any person interested in the case; and, in such proceedings 
in the chancery court, the chancellor at chambers or clerk and master of the 
court on a rule day shall have authority to make an appointment in vacation. 


History. 
Acts 1889, ch. 137, § 1; Shan., § 3954; mod. 
Code 1932, § 8166; T.C.A. (orig. ed.), § 30-312. 


Cross-References. 

Administrator pendente lite, appointment, 
§ 30-1-108. 

Resignation of representative, appointment 
of successor, § 30-1-112. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), §§ 45, 
Noy ap 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-711, 4-712. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 
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NOTES TO DECISIONS 


Analysis 


. Jurisdiction of Courts. 

. Grounds for Appointment. 

. Practice and Procedure. 

—Evidence to Support Appointment. 
. Presumption of Valid Appointment. 

. Extent of Authority. 

. Compensation. 
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. Jurisdiction of Courts. 

The statute does not apply to law courts, 
unless in cases of equitable cognizance. Rajio v. 
Collins, 101 Tenn. 662, 49 S.W. 750, 1898 Tenn. 
LEXIS 118 (1899). 

The appellate court has no authority to ap- 
point an administrator ad litem upon the estate 
of a party who died while his case was pending 
before that court. The statute applies only to 
courts of original jurisdiction. Rajio v. Collins, 
101 Tenn. 662, 49 S.W. 750, 1898 Tenn. LEXIS 
118 (1899). 

The appellate court has no jurisdiction to 
appoint where no such relief was sought in the 
court below. Hullett v. Hullett, 162 Tenn. 431, 
36 S.W.2d 896, 1930 Tenn. LEXIS 106 (1931). 

Probate courts have authority to appoint an 
administrator whose duties are limited to a 
single act or a number of special acts. Casey v. 


Strange, 193 Tenn. 372, 246 S.W.2d 50, 1952 


Tenn. LEXIS 301 (1952). 

In wrongful death action the circuit court did 
not have jurisdiction to appoint widow of de- 
ceased wrongdoer as an administrator and li- 
tem for the purpose of defending the suit, since 
circuit court did not come within statutory term 
“any other court having chancery jurisdiction.” 
Brooks v. Garner, 194 Tenn. 624, 254 S.W.2d 
736, 1953 Tenn. LEXIS 280 (1953). 


2. Grounds for Appointment. 

The adverse interest contemplated is not 
merely a personal interest, but any interest 
which may prevent the executor or administra- 
tor from fully and fairly representing the estate 
of his testator or intestate. Denning v. Todd, 91 
Tenn. 422, 19 S.W. 228, 1892 Tenn. LEXIS 8 
(1892). 

It was error for the probate judge to dismiss 
a cross bill filed in a partition suit, alleging a 
debt against the estate of the deceased ances- 
tor, that there was no personalty belonging to 
the estate, that no administration had been 
granted or could be procured, and asking for 
the appointment of an administrator ad litem, 
in order that the debt might be established, and 
the land sold to pay the debt. Apple v. Owens, 1 
Tenn. Ch. App. 135 (1902). 

Where, after a will was rejected in a will 
contest, the court allowed attorney’s fees to 
proponent’s attorney and this order of allow- 
ance was affirmed and the costs taxed against 
the estate, the reviewing court ordered that an 


administrator ad litem be appointed, if no gen- 
eral administrator had been appointed, to per- 
mit payment of attorney’s fees and costs out of 
the assets of the estate. Powell v. Barnard, 20 
Tenn. App. 31, 95 S.W.2d 57, 1936 Tenn. App. 
LEXIS 1 (Tenn. Ct. App. 1936). 

Where validity of will had not been deter- 
mined, neither legatees nor executor named 
therein had authority to contest title of widow 
based on deed allegedly procured by fraud, but 
under the circumstances court of equity would 
impound property in dispute and hold it until 
rights of legatees and executors were deter- 
mined and administrator ad litem and/or re- 
ceiver would be appointed by the trial court. 
Crippled Children’s Hospital School v. Camat- 
sos, 48 Tenn. App. 617, 349 S.W.2d 178, 1960 
Tenn. App. LEXIS 132 (Tenn. Ct. App. 1960). 

Trial court did not abuse its discretion in 
denying victims’ petition to intervene in an 
estate’s wrongful death action against a city 
because the statute specifically gave the vic- 
tims the right to have an administrator ad 
litem appointed for the limited purpose of de- 
fending against their claim that they were 
injured by the decedent, nothing in the victims’ 
petition to intervene or elsewhere in the record 
suggested that they followed the procedure. 
White v. Johnson, 522 $.W.3d 417, 2016 Tenn. 
App. LEXIS 474 (Tenn. Ct. App. July 7, 2016). 


3. Practice and Procedure. 

A motion for the appointment of an adminis- 
trator ad litem based upon a proper affidavit is 
not too late, though made after dismissal of the 
bill, on demurrer, for want of such administra- 
tor, but before the decree of dismissal was 
entered, and during the same term of court; and 
where the chancellor refuses such application 
and dismisses the bill, the Supreme Court will 
reverse and remand the cause for the appoint- 
ment of such administrator ad litem, and for 
amended and supplemental bill, and further 
proceedings. Denning v. Todd, 91 Tenn. 422, 19 
S.W. 228, 1892 Tenn. LEXIS 8 (1892). 

The practice of presenting the matter for the 
appointment of an administrator ad litem by 
the affidavit of'any person interested therein is 
a proper one to make known to the court the 
facts upon which such appointment is sought. 
Denning v. Todd, 91 Tenn. 422, 19 S.W. 228, 
1892 Tenn. LEXIS 8 (1892); Newman v. Schw- 
erin, 61 F. 865, 1894 U.S. App. LEXIS 2250 (6th 
Cir. Tenn. 1894). 

Bill in chancery which alleged that bank was 
acting as administrator of estate involved and 
another estate and also alleged that it was 
acting as liquidator of a business formerly 
operated by the two deceased persons and that 
it should investigate and determine the respec- 
tive interests of the two deceased persons in the 
business being liquidated but that it had failed 
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and refused to do so and therefore prayed for 
appointment of an administrator ad litem of 
estate involved was in essence a proceeding for 
removal of bank as administrator which was 
within exclusive jurisdiction of probate court 
and was not a proceeding authorizing chancel- 
lor to appoint administrator ad litem. Fox v. 
Commerce Union Bank, 186 Tenn. 181, 209 
S.W.2d 1, 1948 Tenn. LEXIS 534 (1948). 

Since an administrator ad litem is appointed 
for a special and limited purpose, it may pre- 
cede the appointment of a general administra- 
tor and the two administrations may subsist 
together. On the same principle, the special 
administration may occur after the general 
administration has been completed. Estate of 
Russell v. Snow, 829 S.W.2d 186, 1992 Tenn. 
LEXIS 234 (Tenn. 1992). 

When a decedent died the survival statute 
paused the statute of limitations, and because 
no personal representative was appointed dur- 
ing the six month period following his death, 
the statute of limitations recommenced; be- 
cause the statute of limitations period ran 
before a driver and her husband filed their 
action against the administrator ad litem, the 
statute of limitations barred their personal 
injury claims, and the administrator’s motion 
to dismiss was properly granted. Putnam v. 
Leach, 572 S.W.3d 605, 2018 Tenn. App. LEXIS 
22 (Tenn. Ct. App. Jan. 23, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 281 
(Tenn. May 17, 2018). 


4, —Evidence to Support Appointment. 
The appointment of an administrator ad li- 
tem, although it recites that it appears that 
there is no administrator or executor, cannot be 
sustained, when brought up for review by ap- 
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peal from the final decree, in the absence of 
allegation and evidence in the record to support 
such recital, though such appointment might 
be good upon collateral attack. Newman v. 
Schwerin, 61 F. 865, 1894 U.S. App. LEXIS 
2250 (6th Cir. Tenn. 1894). 


5. Presumption of Valid Appointment. 

Where administrator ad litem prosecuted ac- 
tion in court of law for unliquidated damages, 
court’s ruling on demurrer to his declaration 
raised presumption that his appointment was 
necessary under statute. Casey v. Strange, 193 
Tenn. 372, 246 S.W.2d 50, 1952 Tenn. LEXIS 
301 (1952). 


6. Extent of Authority. 

Under statute having reference to proceed- 
ings of court with chancery jurisdiction over 
decedent’s estate in which there is no qualified 
executor or administrator, and requiring court 
to appoint an administrator ad litem for the 
particular proceeding, the words “particular 
proceeding” are not limited to proceedings 
growing out of cases pending in chancery court 
prior to appointment of administrators ad li- 
tem, but are sufficiently broad to include any 
action necessary to protect the interest of such 
estate. Casey v. Strange, 193 Tenn. 372, 246 
S.W.2d 50, 1952 Tenn. LEXIS 301 (1952). 


7. Compensation. 

An administrator ad litem appointed to de- 
fend rights of creditors to decedent’s life insur- 
ance is not allowed compensation out of policy 
proceeds decreed not to belong to decedent’s 
estate. Hancock v. Fidelity Mut. Life Ins. Co., 
53 S.W. 181, 1899 Tenn. Ch. App. LEXIS 56 
(1899). 


30-1-110. Time within which administration may be granted. 


The time within which administration may be granted shall be as follows: 
(1) Deceased Entitled to Remainder Not Reduced to Possession. 
Where a person dies entitled to a vested or contingent remainder, not 


History. 


reduced to possession in the deceased’s lifetime, ten (10) years after the 
termination of the life or other particular estate on which the remainder 
depends, letters shall be given to administer upon the deceased’s estate in 
the remainder. 

(2) Distributee under Disability at Death of Ancestor. 

Administration may be granted at any time within twenty-two (22) years 

from the death of the deceased to any person entitled to distribution who was 
an infant when the deceased died. 

(3) Prosecuting Claims Against Government. A special administra- 
tion may be granted for the purpose of prosecuting any claim against the 
government of the United States, without any limitation of time. 


§ 3; 1835-1836, ch. 86, § 3; 1841-1842, ch. 69, 


Code 1858, § 2220 (deriv. Acts 1831, ch. 24, § 2; 18538-1854, ch. 98, § 1); Shan., § 3955; 


30-1-111 
mod. Code 1932, § 8167; T.C.A. (orig. ed.), 
§ 30-113; Acts 1998, ch. 449, § 2. 


Textbooks. 
Pritchard on Wills and Administration of 


ADMINISTRATION OF ESTATES 24 


Estates (4th ed., Phillips and Robinson), 
8§ 316, 352,:528, 540, 563,572: 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Application of Section. 

—Probate of Wills. 

. Attack on Appointment. 
—Collateral Attack. 

Suit against Executor De Son Tort. 
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. In General. 

The terms “letters testamentary” and “letters 
of administration,” although they differ in their 
meaning in some respects, are convertible 
terms, at least so far as the limitation of time 
within which either may be granted, after the 
death of the decedent, is concerned. Townsend 
v. Townsend, 44 Tenn. 70, 1867 Tenn. LEXIS 15 
(1867); Townsend v. Bonner, 1 Shan. 197 (1869). 


2. Application of Section. 

This statute applies to the appointment of 
administrators de bonis non. Gallatin Turnpike 
Co. v. Puryear, 116 Tenn. 122, 92 S.W. 763, 1905 
Tenn. LEXIS 11 (1906). 


3. —Probate of Wills. 

The statute does not limit the period for 
probate of wills, so that the right of devisees in 
possession of land to set up a lost will is not 
barred by a delay where the situation of the 
parties was not changed in the meantime. Al- 
sobrook v. Orr, 130 Tenn. 120, 169 S.W. 1165, 
1914 Tenn. LEXIS 8 (1914). 


4, Attack on Appointment. 

It is not a good defense to a direct proceeding 
instituted for the purpose of revoking and va- 
cating the grant of administration, made after 
the time limited, that the party seeking this 
relief procured the grant of such administration 
of which he complains, or assented thereto, for 
there is want of power to make the grant, and 
this cannot be waived by any act of the parties. 
Rice v. Henly, 90 Tenn. 69, 15 S.W. 748, 1890 
Tenn. LEXIS 103 (1891). 

Where the probate court has exceeded its 
authority and granted administration after the 


time limited therefor, a person sued by one 
acting as administrator de bonis non, under 
such appointment, has such an interest in the 
question of the validity of the appointment as 
entitles him to make application, to the probate 
court issuing the letters, for a revocation of the 
administration upon the ground that the grant 
thereof was void, because made after the time 
limited therefor. Gallatin Turnpike Co. v. Pur- 
year, 116 Tenn. 122, 92 S.W. 763, 1905 Tenn. 
LEXIS 11 (1906). 


5. —Collateral Attack. 

If the will is probated and letters testamen- 
tary issued, or administration is granted upon 
an estate, in the probate court, after the period 
of limitation prescribed, the validity of the 
same cannot be collaterally attacked, and the 
action set aside in chancery. Townsend v. 
Townsend, 44 Tenn. 70, 1867 Tenn. LEXIS 15 
(1867); Eller v. Richardson, 89 Tenn. 575, 15 
S.W. 650, 1890 Tenn. LEXIS 81 (1891); Rice v. 
Henly, 90 Tenn. 69, 15 S.W. 748, 1890 Tenn. 
LEXIS 103 (1891); Gallatin Turnpike Co. v. 
Puryear, 116 Tenn. 122, 92 S.W. 7638, 1905 
Tenn. LEXIS 11 (1906). 

The appointment of an administratrix under 
an unprobated will more than 10 years after 
the death of the testator is not open to collateral 
attack in a proceeding to set up the will as a 
muniment of title and as a defense to plaintiffs 
claim to land devised by the will. Weaver v. 
Hughes, 26 Tenn. App. 436, 173 S.W.2d 159, 
1943 Tenn. App. LEXIS 107 (Tenn. Ct. App. 
1943). 


6. Suit against Executor De Son Tort. 

Where relief is refused the distributees in 
their suit against an executor de son tort be- 
cause the suit in their behalf was not pros- 
ecuted by an administrator of the estate, the 
court cannot consider the fact that it is too late 
to obtain a grant of administration, so as to 
afford the parties a remedy. Brown v. Bibb, 42 
Tenn. 434, 1865 Tenn. LEXIS 85 (1865); Traf- 
ford v. Wilkinson, 3 Cooper’s Tenn. Ch. 449 
(1877). 


30-1-111. Oath of personal representative. 


The clerk shall, before delivering the letters of administration or letters 
testamentary to the personal representative, administer to the representative, 
if an executor, an oath for performing the will of the deceased; and, if an 
administrator, an oath for the faithful performance of the administrator’s duty; 
and, as to both, an oath that all statements in the petition about the 
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representative are true and accurate and the representative is not disqualified 
from serving because of having been sentenced to imprisonment in a peniten- 
tiary as set forth in § 40-20-115 or otherwise. In the alternative, the oaths of 
the administrator or executor may be sworn or affirmed in the presence of a 
notary public and the acknowledgment of the representative’s oaths, when 
certified by the notary public, shall be presented to the appropriate clerk. 


History. 

Code 1858, § 2221 (deriv. Acts 1715, ch. 48, 
§ 5); Shan., § 3956; Code 1932, § 8168; Acts 
1983, ch. 55, § 1; T.C.A. (orig. ed.), § 30-114; 


Estates (4th ed., Phillips and Robinson), §§ 33, 
S218 k 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-707, 4-805. 


Acts 2019, ch. 332, § 2. 
Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Cross-References. 

“Oath” defined, § 1-3-105. 

Service of process upon nonresident repre- 
sentative, § 30-1-104. 


Textbooks. 
Pritchard on Wills and Administration of 


30-1-112. Resignation of personal representative. 


(a) Any named executor in a decedent’s last will and testament may decline 
to serve as such personal representative by filing a sworn statement, or a 
statement under penalty of perjury, with the court. 

(b) Any personal representative may resign and relinquish trust in the 
following manner: 

(1) Filing Petition. The personal representative shall file the petition in 
the probate court or chancery court having cognizance of the settlement of 
the estate of the deceased whom the petitioner represents, praying to be 
permitted to resign; 

(2) Notice to Legatees, etc. When the legatees, devisees, or distributees 
entitled to the estate reside in the county where the letters testamentary or 
of administration were granted, five (5) days’ notice shall be given them, 
their agent or attorney, of the filing or intention to file, the petition. Where 
they reside out of the county, the court shall order notice to be given by 
publication in a newspaper, or by posting at the courthouse door, or in such 
other mode as it thinks reasonable; 

(3) Petitioner to Settle Accounts — New Administrator. After notice 
has been given, the court shall cause the petitioner’s accounts to be settled, 
and may, at its discretion, accept the resignation of the petitioner, and 
appoint a new administrator, taking from the appointee a good and sufficient 
administration bond. 


History. 

Code 1858, § 2237 (deriv. Acts 1851-1852, ch. 
141) °§$$v4)"'2); “Shan:) $3973; ‘Code; ‘1932, 
§ 8185; T.C.A. (orig. ed.), § 30-115; Acts 2016, 
ch. 809, §§ 4, 5. 


Cross-References. 
Removal on sentence to penitentiary, § 40- 
20-115. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 45, 
604-606. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-901 — 4-903. 
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NOTES TO DECISIONS 


Analysis 


In General. 

. Death of Personal Representative. 
Settlement of Accounts. 

. Successor Administrators Generally. 
—Powers and Duties. 

—Actions against Former Administrator. 


Pr mo wDP 


. In General. 

Chancery may accept resignation and ap- 
point administrator as successor to a resigned 
administrator, where it has cognizance of the 
settlement of an estate which an administrator 
represents, and whose resignation has been 
made and accepted. Meredith v. First Nat’ 
Bank, 127 Tenn. 68, 152 S.W. 1038, 1912 Tenn. 
LEXIS 10 (19138). 


2. Death of Personal Representative. 

The administration is an entire thing, and 
when granted to several, and one dies, resigns, 
or is removed, the entire authority remains 
with the survivors or the remaining represen- 
tative or representatives, and the appointment 
of an administrator de bonis non in such case is 
void. Lewis’ Ex’rs v. Brooks, 14 Tenn. 167, 1834 
Tenn. LEXIS 60 (1834); Fitzgerald v. Standish, 
102 Tenn. 383, 52 S.W. 294, 1899 Tenn. LEXIS 
60 (1899). 

Upon the death of an administrator or execu- 
tor, no interest in the personal property and 
assets left unadministered is transmissible to 
his own personal representative; but the entire 
interest in all such property as remains unad- 
ministered, in specie, or capable of being iden- 
tified as the specific property of the estate 
represented by him, passes to the administra- 
tor de bonis non of the original testator or 
intestate. Schackelford v. Runyan, 26 Tenn. 
141, 1846 Tenn. LEXIS 82 (1846); Smith v. 
Pearce, 32 Tenn. 127, 1852 Tenn. LEXIS 32 
(1852); Stott v. Alexander, 34 Tenn. 650, 1855 
Tenn. LEXIS 111 (1855); Cheek v. Wheatley, 35 
Tenn. 484, 1856 Tenn. LEXIS 14 (1856); 
Thomas v. Stanley, 36 Tenn. 411, 1857 Tenn. 
LEXIS 21 (1857). 

Upon the death of the administrator of a 
deceased debtor, the remedy of his creditors to 
reach and subject the unadministered property 
and assets is against the administrator de 
bonis non of the deceased debtor, and not 
against the administrator of the deceased ad- 
ministrator, although such property and assets 
are in his possession. Jones v. Jones, 27 Tenn. 
705, 1848 Tenn. LEXIS 26 (1848). 

There is no statute providing for the appoint- 
ment of successors to administrators who may 
die before they have closed their administra- 
tion. Minor v. Webb, 48 Tenn. 395, 1870 Tenn. 
LEXIS 74 (1870). 


3. Settlement of Accounts. 
The personal representative should settle his 
accounts before the court is warranted in ac- 


cepting the resignation. Coleman v. Raynor, 43 
Tenn. 25, 1866 Tenn. LEXIS 11 (1866); Harri- 
son v. Henderson, 54 Tenn. 315, 1872 Tenn. 
LEXIS 53 (1872). 

The statutory requirement of the settlement 
is not required to be completed before the court 
may, in its discretion, appoint the successor. 
Harrison v. Henderson, 54 Tenn. 315, 1872 
Tenn. LEXIS 53 (1872). 


4. Successor Administrators Generally. 

An administrator appointed as successor is 
not protected from suit for six months from his 
qualification. Minor v. Webb, 48 Tenn. 395, 
1870 Tenn. LEXIS 74 (1870). 


5. —Powers and Duties. 

An administrator de bonis non is clothed 
with the full powers and subject to all the 
duties of the first administrator. Schackelford v. 
Runyan, 26 Tenn. 141, 1846 Tenn. LEXIS 82 
(1846); Smith v. Pearce, 32 Tenn. 127, 1852 
Tenn. LEXIS 32 (1852). 

Administrator de bonis non was not estopped 
from recovering slave owned by deceased where 
law prohibited sale though prior administrator 
did not object to sale under an execution issued 
against a third party. Bell v. Speight, 30 Tenn. 
451, 1850 Tenn. LEXIS 153 (1850). 

The administrator de bonis non may main- 
tain an action of debt upon a judgment recov- 
ered in the name of the former executor or 
administrator. Smith v. Pearce, 32 Tenn. 127, 
1852 Tenn. LEXIS 32 (1852). 

Administrator de bonis non was estopped 
from recovering slave owned jointly by de- 
ceased and another though sale was prohibited 
by law where prior administrator was paid 
estate’s share in the slave. Cheek v. Wheatley, 
35 Tenn. 484, 1856 Tenn. LEXIS 14 (1856). 

Notes payable to former administrator may 
be sued on, either by such administrator de 
bonis non, or by the personal representative of 
such former administrator. Abingdon v. Tyler, 
46 Tenn. 502, 1869 Tenn. LEXIS 87 (1869); 
Wood v. Tomlin, 92 Tenn. 514, 22 S.W. 206, 1893 
Tenn. LEXIS 7 (1893); Clark v. Pence, 111 Tenn. 
20, 76 S.W. 885, 1903 Tenn. LEXIS 2 (1903). 

Where the administrator has sued upon a 
note, made payable to himself as administrator, 
for a debt due the estate, such suit may be 
revived, either in the name of the administrator 
de bonis non, or in the name of his own admin- 
istrator, especially where the latter alone ap- 
plies for a revivor, and it does not appear there 
is an administrator de bonis non. The recovery 
in either case shall be subject to all proper 
accounts between the two estates. Wood v. 
Tomlin, 92 Tenn. 514, 22 S.W. 206, 1893 Tenn. 
LEXIS 7 (1893); Clark v. Pence, 111 Tenn. 20, 
76 S.W. 885, 1903 Tenn. LEXIS 2 (1903). 

The administrator may, with or without suit, 
collect notes, payable to his intestate as admin- 
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istrator of another estate, for debts owing to 
such estate, and having collected such notes, 
his sureties are liable for his failure to account 
therefor, notwithstanding the fact that his in- 
testate left no estate whatever of his own for 
administration; and they cannot escape such 
liability, upon the ground that such notes could 
have been collected by the administrator de 
bonis non of the estate of the first decedent. 
Clark v. Pence, 111 Tenn. 20, 76 S.W. 885, 1903 
Tenn. LEXIS 2 (1903). 


6. —Actions against Former Administra- 
tor. 

The administrator de bonis non is not respon- 
sible for the maladministration or waste of his 
predecessor, and, therefore, cannot, at law, call 
him to account for such waste. Stott v. Alexan- 
der, 34 Tenn. 650, 1855 Tenn. LEXIS 111 
(1855); Cheek v. Wheatley, 35 Tenn. 484, 1856 
Tenn. LEXIS 14 (1856); Thomas v. Stanley, 36 
Tenn. 411, 1857 Tenn. LEXIS 21 (1857). 

The administrator de bonis non cannot main- 
tain an action of trover against the representa- 
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tive of the former administrator for money of 
the intestate’s estate collected by him, unless 
such money can be specifically identified. Stott 
v. Alexander, 34 Tenn. 650, 1855 Tenn. LEXIS 
111 (1855); Thomas v. Stanley, 36 Tenn. 411, 
1857 Tenn. LEXIS 21 (1857). 

Where the administrator de bonis non de- 
mands notes payable to former administrator, 
and sues in chancery to obtain possession and 
control thereof, the personal representative of 
the former administrator is entitled to be reim- 
bursed for moneys expended or to be expended 
by him in payment of fees to the attorneys 
employed to conduct actions on such notes 
conducted by him. Abingdon v. Tyler, 46 Tenn. 
502, 1869 Tenn. LEXIS 87 (1869). 

An administrator de bonis non may maintain 
a bill in chancery to call his predecessor in 
administration and sureties or his personal 
representative to account. Whitaker v. Whita- 
ker, 80 Tenn. 393, 1883 Tenn. LEXIS 187 
(1883). 


30-1-113. Estate turned over to new administrator — Inventory. 


(a) The court shall order the petitioner to pay over and deliver to the new 
personal representative the balance of money, property, and effects in the 
petitioner’s hands; and, unless the payment and delivery are made in pursu- 
ance of the order, the court may order an execution against the petitioner and 
the petitioner’s sureties, after giving five (5) days’ notice to the sureties. 

(b) Within one (1) month from the time of appointment, the new represen- 
tative shall make and duly file a true and perfect inventory of the estate of the 
deceased that comes to the representative’s hands. 


Estates (4th ed., Phillips and Robinson), 
§§ 607, 608, 662, 986. 


History. 

Code 1858, §§ 2238, 2239 (deriv. Acts 1851- 
1852, ch. 141, §§ 3, 4); Shan., §§ 3974, 3975; 
Code 1932, §§ 8186, 8187; T.C.A. (orig. ed.), 
$§ 30-116, 30-117. 


Textbooks. 
Pritchard on Wills and Administration of 


Law Reviews. 

Attorney and Client — Liability of Attorney 
for Misdirection of Minor’s Funds, 8 Tenn. L. 
Rev. 191 (1930). 


NOTES TO DECISIONS 


1. Failure of Old Administrator to Ac- 
count. 

Upon the failure of the resigning administra- 

tor to comply with the court’s order requiring 

him to pay over and deliver to the new admin- 


istrator the balance of money, property, and 
effects in his hands, an execution may be or- 
dered to be issued against him and his sureties. 
Coleman v. Raynor, 43 Tenn. 25, 1866 Tenn. 
LEXIS 11 (1866). 


30-1-114. Transfer of administration to new county. 


(a) Any person interested in an administration may have the administra- 
tion transferred to a new county formed after it was granted, and including the 
residence of the deceased, by filing, in the clerk’s office of the new county, a 
transcript, duly certified, of the proceedings already had in the administration, 
after which the administration shall be conducted as if the letters had been 
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granted in the new county. But without so filing a transcript, the probate court 
of the new county, or its clerk, can do nothing in the administration. 

(b) The fees paid to the clerk of the old county for the transcript, by the party 
procuring it, shall be chargeable to the estate. 


History. 

Code 1858, §§ 2235, 2236 (Acts 1851-1852, 
ch. 149, §§ 1, 2, 4-6); Shan., §§ 3971, 3972; 
Code 1932, §§ 8183, 8184; T.C.A. (orig. ed.), 
§§ 30-401, 30-402. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 609. 


30-1-115. Administrator with will annexed — Powers and authority. 


An administrator with the will annexed, appointed instead of an executor 
resigned, and all administrators with the will annexed, shall have the same 
power and authority as the executor had by the will of the testator, and may 
sell land, if the executor possessed that power. 


History. 

Code 1858, § 2240 (deriv. Acts 1851-1852, ch. 
141, § 4); Shan., § 3976; Code 1932, § 8188; 
T.C.A. (orig. ed.), § 30-118. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 33, 
561, 986. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-708 — 4-710. 


Law Reviews. 
Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 


NOTES TO DECISIONS 


Analysis 


. Execution of Trust. 

Power of Sale under Will. 

. —Will Failing to Provide for Executor. 
. —Executor Failing to Qualify. 

. —Liability for Failure to Sell. 

. —Ejectment. 


Rr amkhwNH 


. Execution of Trust. 

The administrator with the will annexed suc- 
ceeds to all the powers conferred by the will 
upon the executor as executor, though not to 
such as are vested in him as a personal trust to 
be executed by him as testamentary trustee, 
and not as executor. Armstrong v. Park’s Devi- 
sees, 28 Tenn. 195, 1848 Tenn. LEXIS 72 
(1848); Harrison v. Henderson, 54 Tenn. 315, 
1872 Tenn. LEXIS 53 (1872); Green v. David- 
son, 63 Tenn. 488, 1874 Tenn. LEXIS 295 
(1874); Blakemore v. Kimmons, 67 Tenn. 470, 
1875 Tenn. LEXIS 68 (1875); Caruthers v. 
Caruthers, 70 Tenn. 264, 1879 Tenn. LEXIS 
173 (1879). 

Where a will authorized an executor to ex- 
ecute a trust but did not name him as trustee, 
and executor failed to serve, an administrator 
with the will annexed could not execute the 
trust, but he could be appointed as a trustee to 
execute the trust. Howell v. Stroud, 1 Tenn. 
App. 301, — S.W. —, 1925 Tenn. App. LEXIS 49 
(Tenn. Ct. App. 1925). 


2. Power of Sale under Will. 

Where the will directs the testator’s lands to 
be sold, without naming a donee of the power of 
sale, such power is, by implication, devolved 
upon the executors nominated in the will, if 
they be charged with the distribution of the 
funds. Lockart v. Northington, 33 Tenn. 318, 
1853 Tenn. LEXIS 48 (1853); Parker v. Spark- 
man, 2 Shan. 544 (1877). 

Where the power of sale of land vested in 
executors is coupled with an interest, or a trust 
is created, the survivors are fully authorized to 
execute the power originally vested in all of the 
executors, and a sale and conveyance, made by 
the survivors, in the execution of such power, 
will be valid and effective to pass the title of the 
property to the purchaser, but a mere naked 
power not coupled with any interest or trust 
will not so survive, nor can it be executed by the 
survivors. Belote v. White, 39 Tenn. 703, 1859 
Tenn. LEXIS 305 (1859); Fitzgerald v. 
Standish, 102 Tenn. 383, 52 S.W. 294, 1899 
Tenn. LEXIS 60 (1899); Bedford v. Bedford, 110 
Tenn. 204, 75 S.W. 1017, 1903 Tenn. LEXIS 49 
(1903). 

Where the testator directs his land to be sold 
by his nominated executors for the purpose of 
creating funds for distribution among certain 
legatees, and the intention to make the conver- 
sion is clear and certain, the land will be 
treated as personalty, to the extent of its value, 
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in the hands of the administrators with the will 
annexed, who may, in such case, sell the land as 
the executors could have done, had they quali- 
fied and remained in office. Green v. Davidson, 
63 Tenn. 488, 1874 Tenn. LEXIS 295 (1874); 
Wheless v. Wheless, 92 Tenn. 293, 21 S.W. 595, 
1892 Tenn. LEXIS 76 (1893); Wayne v. Fouts, 
108 Tenn. 145, 65 S.W. 471, 1901 Tenn. LEXIS 
16 (1901); Bedford v. Bedford, 110 Tenn. 204, 75 
S.W. 1017, 1903 Tenn. LEXIS 49 (1903); Ben- 
nett v. Gallaher, 115 Tenn. 568, 92 S.W. 66, 
1905 Tenn. LEXIS 89 (1905). 


3. —Will Failing to Provide for Executor. 
Where the will does not provide for an execu- 
tor, the statute does not apply, and a sale made 
by an administrator in such case is void. Where 
such will contains a direction for the sale of 
land, it can only be made through the chancery 
court, and the will does not authorize such 
administrator to treat the land as personalty, 
under the doctrine of equitable conversion, and 
as such sell it. McElroy v. McElroy, 110 Tenn. 
137, 73 S.W. 105, 1902 Tenn. LEXIS 47 (1908). 


4, —Executor Failing to Qualify. 

Where a will directs that the land and per- 
sonal property of the testator be sold for the 
purpose of creating a fund to be distributed 
among certain named legatees, and the execu- 
tors named in the will, and by its proper con- 
struction empowered to make the sales, decline 
to qualify, the administrators with the will 
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annexed have power, and it is their duty, to sell 
the land and personalty, and raise the fund 
designed by the will. Hardin v. Hassell, 118 
Tenn. 143, 100 S.W. 720, 1906 Tenn. LEXIS 87 
(1907). 


5. —Liability for Failure to Sell. 

Where the will directs that the real and 
personal property of the testator be sold for the 
purpose of creating a fund to be divided among 
certain named legatees and the administrators 
with the will annexed breach their duty by 
failing to sell the land, they will be treated, 
upon suit by the remainderman, as having the 
fund in hand, and as liable for it, with interest 
from the death of the life tenant, where it 
appears that there was enough property to 
raise the fund bequeathed. Hardin v. Hassell, 
118 Tenn. 143, 100 S.W. 720, 1906 Tenn. LEXIS 
87 (1907). 


6. —Ejectment. 

Executors with discretionary power to sell 
lands to pay debts and legacies, if it shall 
become necessary, have no interest or title in 
the land and cannot maintain ejectment. Peck 
v. Henderson’s Lessee, 15 Tenn. 17, 15 Tenn. 18, 
1834 Tenn. LEXIS 4 (1834); Gordon v. Overton, 
16 Tenn. 121, 1835 Tenn. LEXIS 57 (1835); 
Rogers v. Marker, 59 Tenn. 645, 1874 Tenn. 
LEXIS 23 (1874); Daniel v. Dayton Coal & Iron 
Co., 132 Tenn. 501, 178 S.W. 1187, 1915 Tenn. 
LEXIS 40 (1915). 


30-1-116. Appointment of nonresident personal representative. 


No nonresident person, bank or trust company may be appointed as the 
personal representative of an estate of a decedent, except as provided in 


§ 35-50-107. 


History. 
Acts 1985, ch. 312, § 1; 1988, ch. 854, § 4. 


Law Reviews. 
Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3, Tenn. B.J. 22 (1990). 


30-1-117. Petition and documents required to be filed with application 


for letters. 


(a) To apply for letters of administration or letters testamentary to admin- 
ister the estate of a decedent, a verified petition containing the following 
information and documents shall be filed with the court: 


(1) The identity of the petitioner; 


(2) The decedent’s name, age, if known, date and place of death, and 


residence at time of death; 


(3) In case of intestacy, the name, age, if known, mailing address and 
relationship of each heir at law of the decedent; 

(4) Astatement that the decedent died intestate or the date of execution, 
if known, and the names of all attesting witnesses of the document or 
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documents offered for probate; 

(5) The document or documents offered for probate, or a copy, thereof, as 
an exhibit to the petition; 

(6) The names and relationships of the devisees and legatees and the city 
of residence of each if known, similar information for those who otherwise 
would be entitled to the decedent’s property under the statutes of intestate 
succession, and the identification of any minor or other person under 
disability; 

(7) An estimate of the fair market value of the estate to be administered, 
unless bond is waived by the document offered for probate or is waived as 
authorized by statute; 

(8) If there is a document, whether the document offered for probate 
waives the filing of any inventory and accounting or whether such is not 
otherwise required by law; 

(9) If there is a document, a statement that the petitioner is not aware of 
any instrument revoking the document being offered for probate, if that is 
the case, and that the petitioner believes that the document being offered for 
probate is the decedent’s last will; and 

(10) The name, age, mailing address, relationship of the proposed per- 
sonal representative to the decedent, a statement of any felony or misde- 
meanor convictions, and a statement of any sentence of imprisonment in a 
penitentiary. 

(b) No notice of the probate proceeding shall be required except for probate 
in solemn form, which shall require due notice in the manner provided by law 
to all persons interested. 


History. section shall apply to all estates of decedents 
Acts 19907 #chsa26, $2: 2019) chi332.801. dying on or after January 1, 1998, and to all 
wills, other documents and proceedings related 


. z 9 
Compiler’s Notes. thereto. 


Acts 1997, ch. 426, § 26 provided that this 
NOTES TO DECISIONS 


1. Verified Petition. vacated and the matter was remanded. In re 

Respondents did not file a verified petition Estate of Pierce, 511 S.W.3d 520, 2016 Tenn. 
seeking admission of the 2007 will and 2010 App. LEXIS 514 (Tenn. Ct. App. July 22, 2016), 
codicil as required, and thus the judgment appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
admitting the will and codicil to probate was 868 (Tenn. Nov. 16, 2016). 


30-1-118. Title definitions. 


The definitions in § 31-1-101 are applicable to this title, unless a different 
meaning is indicated in a section or is otherwise clearly intended. 


History. renumbered from § 30-1-150 to § 30-1-118 by 
Acts 1988, ch. 854, § 5; T.C.A. § 30-1-150. the authority of the Code Commission in 2021. 


Code Commission Notes. This section was 
30-1-119. Procedure for removal. 


Any executor or administrator may be removed in accordance with the 
procedures in § 35-15-706. 
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History. 
Acts 2002, ch. 735, § 3; 2005, ch. 99, § 1; 
T.C.A. § 30-1-151. 
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Code Commission Notes. This section was 
renumbered from § 30-1-151 to § 30-1-119 by 
the authority of the Code Commission in 2021. 


NOTES TO DECISIONS 


1. Construction. 

Language of the statutes indicates that the 
trial court “may” remove the administrator 
based on the enumerated factors; given the 
permissive language used in the statutes, it 


appears that the trial court retains discretion 
with regard to its removal decisions. In re 
Estate of Edmonds, — S.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 


PART 2 
BONDS 


30-1-201. When bond required. 


(a)(1) The clerk shall not require a bond of the personal representative 
before issuing letters testamentary or letters of administration if: 
(A) The decedent by will excuses the personal representative from 


making bond; 


(B) The personal representative and the sole beneficiary of the estate 
are the same person and the court approves; 
(C) All of the beneficiaries are adults, who are not under a disability 


that would preclude them from acting, and all beneficiaries consent to the 

personal representative serving without bond by filing a sworn statement, 

or a statement under penalty of perjury, with the court and the court 
approves; or 
(D) The personal representative is a bank that is excused from the 

requirements of bond by § 45-2-1005. 

(2) Ifthe preceding exemptions from making bond do not apply, the clerk, 
before issuing the letters, shall take from the personal representative a bond 
payable to the state, with two (2) or more sufficient sureties or one (1) 
corporate surety, in an amount determined by the court. If bond is required, 
the bond shall not be less than the value of the estate of the decedent subject 
to administration nor more than double the value of the estate and the court 
may increase or decrease the amount at any time by order. 

(b) Any interested person may petition the court to suggest and show that 
the personal representative is wasting, or likely to waste, the estate. In this 


event, the court may require bond in an amount it deems advisable. 


History. 

Code 1858, § 2222 (deriv. Acts 1715, ch. 48, 
eo; 1o13,-ch. 120, $4); Shan, .§ o9D7. ACtS 
1923, ch. 48, § 1; Shan. Supp., § 3957a1; mod. 
Code 1932, § 8169; T.C.A. (orig. ed.), § 30-201; 
Acts 1985, ch. 140, § 6; 2016, ch. 809, § 6. 


Cross-References. 

Administrator appointed upon resignation of 
representatives to give bond, § 30-1-112. 

Bond of appointee in chancery court, § 30-1- 
306. 

Fiduciary bond or oath excused, § 45-2-1005. 


Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 33, 
35, 526, 581, 584, 585, 968. 


Law Reviews. 
Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3, Tenn. B.J. 22 (1990). 
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NOTES TO DECISIONS 


Analysis 


. Bond Required for Qualification. 
Execution of Bond. 

Time for Execution. 

. Failure to Execute Bond. 

. Ground for Chancery Interference. 


- Bond Required for Qualification. 
Before the oath is taken and the bond is 
given, where the executor is not excused from 
giving bond, neither the nominated executor 
nor the applicant for the grant of letters of 
administration, is executor or administrator, 
and can do any act touching the administra- 
tion, executorship or administratorship. Martin 
v. Peck, 10 Tenn. 298, 1829 Tenn. LEXIS 13 
(1829); Drane v. Bayliss, 20 Tenn. 174, 1839 
Tenn. LEXIS 37 (1839); Feltz v. Clark, 23 Tenn. 
79, 1848 Tenn. LEXIS 22 (1843); Crozier v. 
Goodwin & McConnell, 69 Tenn. 368, 1878 
Tenn. LEXIS 99 (1878); Wall v. Bissell, 125 U.S. 
382, 8 S. Ct: 979, 31 L.Ed). 772) 1888) US: 
LEXIS 1939 (1888). 


2. Execution of Bond. 

The taking of the bond shall be done under 
the direction of the court having authority to 
make the appointment, and not by the clerk 
alone. Crozier v. Goodwin, 69 Tenn. 125, 1878 
Tenn. LEXIS 60 (1878). 


3. Time for Execution. 

The probate court may, in its discretion, al- 
low a reasonable time during the term for 
giving bond for administration. Crozier v. Good- 
win, 69 Tenn. 125, 1878 Tenn. LEXIS 60 (1878). 


4, Failure to Execute Bond. 

The court is entitled to appoint an adminis- 
trator with the will annexed if the nominated 
executor fails to qualify, as a formal renuncia- 
tion is not necessary. Baldwin v. Buford, 12 
Tenn. 16, 1833 Tenn. LEXIS 5 (1833). 


Where the appointed administrator has en- 
tered upon the administration without giving 
bond, acted as administrator for several years, 
marshalled the assets, discharged the debts of 
the estate, and settled with some of the dis- 
tributees, he will be permitted, in order to avoid 
confusion and useless litigation, to give bond, 
and continue in office, in preference to another 
person applying for a grant of letters, especially 
where such appointed but unbonded adminis- 
trator was the nominee of the nearest of kin to 
the intestate, and by one degree nearer than 
the new applicant. Feltz v. Clark, 23 Tenn. 79, 
1843 Tenn. LEXIS 22 (1843). 


5. Ground for Chancery Interference. 

Chancery will not interfere with the execu- 
tion of a testamentary trust by the testamen- 
tary trustee, and require him to give bond, 
where he was excused from giving bond in the 
will unless some danger from misconduct or 
incapacity of the trustee be shown, or at least 
apprehended, with good cause; and the prop- 
erty will not be taken from the trustee’s cus- 
tody, unless a breach of trust, or a tendency 
thereto, is shown. The trustee is not required to 
be worth as much as the value of the trust 
property or fund to excuse him from giving 
bond where so excused by the will. Bowling v. 
Scales, 2 Cooper’s Tenn. Ch. 63 (1874); Kerr v. 
White, 68 Tenn. 161, 1877 Tenn. LEXIS 10 
(1877); Vaccaro v. Cicalla, 89 Tenn. 63, 14 S.W. 
43, 1890 Tenn. LEXIS 23 (1890). 

While poverty is no ground to deprive a 
testamentary trustee of the trust thrown upon 
him by a testator who excused him from giving 
bond with full knowledge of his condition, the 
fact that such trustee is a man of limited 
means, and has, since the death of the testator, 
embarked in a large and hazardous business, is 
sufficient to authorize the appointment of a 
receiver until the hearing of the case on the 
merits. Bowling v. Scales, 2 Cooper’s Tenn. Ch. 
63 (1874). 


30-1-202. Increasing amount of bond or adding sureties. 


The court shall, upon a showing made by any person interested in the estate 
that the bond is not sufficient either as to the amount or as to the solvency of 
the surety or sureties, increase the bond as to amount or require additional 
sureties, or both, so as fully to protect all persons interested. 


History. 

Acts. 1923, ch. 48, § 1; Shan. Supp, 
§ 3957al; mod. Code 1932, § 8170; T.C.A. 
(orig. ed.), § 30-202. 


30-1-203. Form of bond. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 589. 


The bond must be substantially in the following form: 
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We, AB, C D, and E F, are bound to the state in the penalty of 

dollars. Witness our hands, this day of gM hele Oak steed Wl ays 
condition of this obligation is such, that, whereas, the above bound AB has 
been appointed executor of the will of G H, deceased (or administrator, as 
the case may be); now, if A B shall well and truly, as such executor (or 
administrator, as the case may be), perform all the duties that are or may 
be required by law, which includes paying all court costs, attorney’s fees, 
and other expenses which may be reasonably incurred because of failure of 
AB to properly account for and utilize all funds coming into the hands of 
A B, this obligation shall be void, otherwise to remain in full force and 
virtue. 


History. Textbooks. 
Code 1858, § 2223 (deriv. Acts 1715, ch. 48, Pritchard on Wills and Administration of 


§ 5; 1822, ch. 16, § 1); Shan., § 3958; Code Estates (4th ed., Phillips and Robinson), §§ 33, 
1932, § 8171; T.C.A. (orig. ed.), § 30-203; Acts 589. 
BOL ch, AV7, 88 4.2% 


NOTES TO DECISIONS 


1. Construction of Bond Executed by cancelation will be in favor of an executor as 

Surety Company. principal obligor. Hartford Acci. & Indem. Co. v. 

Where surety bond was prepared by acom- White, 22 Tenn. App. 1, 115 S.W.2d 249, 1937 
pensated surety its construction as to right of Tenn. App. LEXIS 70 (Tenn. Ct. App. 1937). 


30-1-204. Liability on bond for performance of trusts. 


(a) All executors and their sureties shall be liable upon their bonds for the 
performance of all the trusts of the will that they are required to perform, as 
also all duties devolving upon them as executors, as well in relation to the real 
as personal estate; and, in like manner, administrators with the will annexed, 
and their sureties, shall be liable upon their bonds for the performance of all 
the trusts and duties of their respective offices, as well in relation to real as 
personal estates; and the bonds, when taken substantially in the forms 
prescribed by law, shall bind the executors and administrators, and their 
sureties, as provided in this section. 

(b) If, however, the final account of an executor or administrator with the 
will annexed is settled before the full performance of all the trusts of the will, 
and trust funds of the estate, as shown by the settlement of the account, are 
turned over to a trustee duly qualified as provided for in the will, to complete 
the performance of the trusts, the executor or administrator with the will 
annexed and the sureties shall not be liable for the further performance of the 
trusts. 


History. Pritchard on Wills and Administration of 
Acts 1889, ch. 36; Shan., § 3959; mod. Code ___ Estates (4th ed., Phillips and Robinson), § 591. 

1932, § 8172; Acts 1953, ch. 157, § 1; T.C.A. 

(orig. ed.), § 30-204. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 134. 


30-1-205 
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NOTES TO DECISIONS 


1. Impressed Trust. 

Where notes are made payable to an admin- 
istrator, for the purchase of property or the loan 
of money belonging to the estate of his intes- 
tate, and, upon his death, the administrator 
appointed for his estate received and collected 
the notes, the sureties of the latter administra- 
tor are liable for his default, notwithstanding 
the fact that his intestate left no estate what- 
ever of his own for administration, and not- 
withstanding the fact that such notes could 
have been collected by an administrator de 
bonis non of the estate of the first decedent. 


Clark v. Pence, 111 Tenn. 20, 76 S.W. 885, 1903 
Tenn. LEXIS 2 (1903). 

Where note due one day after date was as- 
signed by administrator to his wife, although it 
had been transferred by testator to administra- 
tor for purpose of fulfilling terms of testator’s 
will, administrator thereby became liable on 
his bond for renouncing trust with which note 
had been impressed and for misappropriating 
note. State use of Burrow v. Cothron, 21 Tenn. 
App. 519, 118 S.W.2d 81, 1937 Tenn. App. 
LEXIS 53 (Tenn. Ct. App. 1937). 


30-1-205. Validity of bond not dependent upon form. 


The bond or any other bond executed by the parties, although not strictly in 
accordance with the above provision and form, because made payable to a 
different payee, or because the condition is more extensive or less extensive, or 
otherwise, shall be valid and effectual to the extent of its stipulations and 
conditions, and subject the parties to the bond in the same way as if the bond 
had been drawn in strict conformity to law, so long as the language of the bond 
includes, within the total obligation of the bond, the obligation to pay all court 
costs, attorney’s fees, and other expenses reasonably incurred because of the 
failure of the personal representative to properly account for and utilize all 
funds coming into the hands of the personal representative. 


History. 

Code 1858, § 2224; Shan., § 3960; mod. Code 
1932, § 8178; T.C.A. (orig. ed.), § 30-205; Acts 
2011,:chs 477518 33 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 33, 
583, 591. 


30-1-206. [Reserved. | 


30-1-207. Petition and order for administration bond — Appointment 
and duty of new administrator. 


(a) Acopy of such petition shall be served on the personal representative ten 
(10) days before any motion is made for an order of court upon the personal 
representative to give an administration bond. 

(b) Upon satisfactory proof of the truth of the complaint, the court shall 
direct the personal representative to enter into bond with sureties, as other 
personal representatives are required to do. 

(c) If the personal representative fails to comply with the order within ten 
(10) days after it is made, the court shall appoint an administrator for the 
estate, who shall give bond, with surety, as personal representatives are 
required to do. 

(d) The administrator shall dispose of the estate agreeably to the will of the 
deceased, and shall forthwith call the personal representative to account. 


History. 
Code 1858, §§ 2226-2229 (deriv. Acts 1813, 


ch. 120, § 4); Shan., §§ 3962-3965; Code 1932, 
§§ 8175-8178; T.C.A. (orig. ed.), §§ 30-207 — 
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30-210; Acts 1985, ch. 140, § 7. 


Cross-References. 
Power of administrators with will annexed, 
§ 30-1-115. 


30-1-208 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 33, 
561, 564, 588. 


NOTES TO DECISIONS 


Analysis 


1. Appointment of New Administrator without 
Notice to Named Executor. 
2. Appeal. 


1. Appointment of New Administrator 
without Notice to Named Executor. 

The appointment of an administrator with 
the will annexed, without notice to the executor 
(now personal representative) named in the 
will, and without his formal renunciation, is 
not void, so as to hold him responsible as 
executor (now personal representative) in his 
own wrong, but is good until revoked, and is 
merely voidable at the instance of the nomi- 
nated executor (now personal representative) 
who may, within proper time, come forward, 
and, by formal petition, ask that the order of 
such appointment be set aside, whereupon the 
court may revoke such appointment, and allow 
the nominated executor (now personal repre- 
sentative) to qualify. Baldwin v. Buford, 12 
Tenn. 16, 1833 Tenn. LEXIS 5 (1833); Franklin 


v. Franklin, 91 Tenn. 119, 18 S.W. 61, 1891 
Tenn. LEXIS 84 (1892). 

Where the widow of a decedent was ap- 
pointed administratrix on the theory that dece- 
dent died intestate, but it later appeared that 
decedent died testate, leaving a holographic 
will, and the widow joined in a petition for 
appointment of her son as administrator with 
the will annexed, it was not reversible error for 
the court to appoint the son administrator with 
the will annexed prior to removal of the widow 
as administratrix. In re De Franceschi’s Estate, 
17 Tenn. App. 673, 70 S.W.2d 513, 1933 Tenn. 
App. LEXIS 100 (Tenn. Ct. App. 19383). 


2. Appeal. 

An appeal lies to the circuit court from an 
order of the probate court requiring the execu- 
tor (now personal representative) to give bond 
where he had been excused by the will. Wil- 
liams v. Pointer, 71 Tenn. 366, 1879 Tenn. 
LEXIS 90 (1879). 

The trial upon the appeal in the circuit court 
is de novo. Williams v. Pointer, 71 Tenn. 366, 
1879 Tenn. LEXIS 90 (1879). 


30-1-208. Suit on administration bond. 


(a) Any person interested in or entitled to a recovery on a bond given by a 
personal representative may commence and prosecute a suit on the same in 
the name of the state of Tennessee for that person’s own use. 

(b) Where several persons are entitled to a recovery on bonds given by a personal 
representative, a verdict and judgment or a decree rendered on the bond in favor of 
one shall not be a bar to any other person so entitled, but each may respectively sue 
for and recover each person’s own proportion until the whole penalty is recovered. 

(c) When suits are brought on bonds given by a personal representative, it 
shall be sufficient to make profert of an attested or certified copy, and, if the 
copy is contested, either party may have a subpoena for the clerk to bring the 
original bond. ! 

(d). The person for whose use a suit may be brought under this law shall be 
lable to costs in the same manner as if the suit had been brought in the 
person’s own name, and the court may render judgment or decree for the costs 
accordingly. 


History. 

Code 1858, §§ 2231-2234 (deriv. Acts 1822, 
ch. 16, §§ 1-4); Shan., §§ 3967-3970; Code 
1932, §§ 8179-8182; T.C.A. (orig. ed.), §§ 30- 
211 — 30-214; Acts 1985, ch. 140, § 8. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 595, 986. 
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NOTES TO DECISIONS 


30-1-301 
Analysis 
1. Bill for Devastavit Barred by Settlement 
Decree. 


2. Suit in Chancery. 


1. Bill for Devastavit Barred by Settle- 
ment Decree. 

The heirs or devisees cannot sustain a bill on 
the administrator’s bond for a devastavit after 
the estate has been settled as an insolvent 
estate in a suit to which the heirs or devisees 
were parties so long as the decrees remain in 
full force, for they are conclusive until set aside 
for fraud. Hodsden v. Caldwell, 69 Tenn. 48, 
1878 Tenn. LEXIS 40 (1878). 


2. Suit in Chancery. 

A suit in chancery on the bond of an admin- 
istrator, made payable to the state of Tennes- 
see, may be maintained in the name of the 
beneficiary thereunder, or in the name of the 
party entitled to the recovery, without making 
the state a party complainant to the suit. Bran- 
don v. Mason, 69 Tenn. 615, 1878 Tenn. LEXIS 
145 (1878); Johnson v. Molsbee, 73 Tenn. 444, 
1880 Tenn. LEXIS 159 (1880); Brannon v. 
Wright, 113 Tenn. 692, 84 S.W. 612, 1904 Tenn. 
LEXIS 59 (1904). 


PART 3 
APPOINTMENT BY CHANCERY COURT 


30-1-301. Jurisdiction. 


The chancery court of the county in which any person resided at the time of 
the decedent’s death, or in which the decedent’s estate, goods, and chattels or 
effects were at the time of the decedent’s death, may appoint an administrator 
when six (6) months have elapsed from the death, and no person will apply or 


can be procured to administer on the decedent’s estate. 


History. 

Code 1858, § 2209 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 3948; Code 1932, § 8155; 
T.C.A. (orig. ed.), § 30-301. 


Cross-References. 
Administrators ad litem, § 30-1-109. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 
Public administrators, guardians, and trust- 
ees, title 30, ch. 1, part 4. 
Resignation of representative, § 30-1-112. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 1221. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 45, 
Dod io ia. eae 


Law Reviews. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189 (1978). 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction of Chancery Court. 

Venue. 

Demurrer to Petition. 

. Persons Who May Be Appointed. 

. Failure to Appoint. 

. Appointment after Seven Years’ Absence. 


Qn PWN E 


1. Jurisdiction of Chancery Court. 

The chancery court does not have general 
jurisdiction concurrent with probate court for 
appointment of administrators but can only 
appoint administrators in the exceptional cases 
cited in this section. Evans v. Evans, 42 Tenn. 
143, 1865 Tenn. LEXIS 33 (1865); Barry v. 
Frayser, 57 Tenn. 206, 1872 Tenn. LEXIS 416 
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(1872); Bruce v. Bruce, 58 Tenn. 760, 1872 
Tenn. LEXIS 331 (1872); Branner v. Branner, 
69 Tenn. 101, 1878 Tenn. LEXIS 53 (1878); 
Shown v. McMackin, 77 Tenn. 601, 1882 Tenn. 
LEXIS 109, 42 Am. Rep. 680 (1882); Meredith v. 
First Nat] Bank, 127 Tenn. 68, 152 S.W. 1038, 
1912 Tenn. LEXIS 10 (19138). 

The appointment of an administrator is not 
invalidated by reason of the fact that there are 
no personal effects to be administered, and 
such administrator may represent the estate in 
any litigation, in which the estate is required to 
be represented by an administrator. Barry v. 
Frayser, 57 Tenn. 206, 1872 Tenn. LEXIS 416 
(1872). 

Where, pending an application by a bill for 
the appointment of an administrator of a dece- 
dent’s estate by the chancery court, filed by a 
creditor against the heirs and distributees, one 
of the defendants is secretly appointed and 
qualified as administrator of the estate by the 
probate court, the complainant cannot impeach 
the regularity and validity of such appoint- 
ment, because he had no notice of it. York v. 
Parker, 3 Shan. 342 (1875). 


2. Venue. 

Where the estate of a decedent is partly in 
one county and partly in another county of this 
state, the chancery court of either county has 
jurisdiction to grant administration. Rankin v. 
Anderson, 67 Tenn. 240, 1874 Tenn. LEXIS 363 
(1874). 

Allegation in petition that deceased owned 
real estate in district at time of his death was 
sufficient to give chancery court jurisdiction 
even though petition did not allege that de- 
ceased was a resident of the district at the time 
of his death. Rankin v. Anderson, 67 Tenn. 240, 
1874 Tenn. LEXIS 363 (1874). 


3. Demurrer to Petition. 

A bill for the appointment of an administra- 
tor for a decedent’s estate, prematurely filed, 
should be dismissed, upon demurrer; but, 
where the chancellor overruled the demurrer, 
and sustained the bill, and a long and expen- 
sive litigation was the consequence, the cause 
will, except as to the costs, be disposed of as 
though it were rightfully before the appellate 
court. Evans v. Evans, 42 Tenn. 143, 1865 Tenn. 
LEXIS 33 (1865). 


30-1-302. Contents of bill. 


30-1-302 


When filed before the expiration of six 
months from decedent’s death, the bill is pre- 
mature and subject to demurrer. Evans v. Ev- 
ans, 42 Tenn. 143, 1865 Tenn. LEXIS 33 (1865); 
Bruce v. Bruce, 58 Tenn. 760, 1872 Tenn. LEXIS 
331 (1872). 

Where a bill in equity alleges death of intes- 
tate more than six months before its filing, and 
that no one could be found to administer, and 
that rents that accrued to the estate were due 
from certain defendants, and “it may fairly be 
inferred” from allegations that the intestate 
was a resident of the county of suit, and that 
the defendants so owing the estate resided 
therein, a case for an appointment of an admin- 
istrator is made, when tested by a demurrer. 
Hall v. Calvert, 46 S.W. 1120 (Tenn. Ch. App. 
1897). 


4. Persons Who May Be Appointed. 

Widow was not entitled to appointment of an 
administrator on the basis of a personal estate 
left by deceased in another state. Bruce v. 
Bruce, 58 Tenn. 760, 1872 Tenn. LEXIS 331 
(1872). 


5. Failure to Appoint. 

A bill for the appointment of an administra- 
tor is abandoned, where no administrator is 
appointed and qualified by the chancellor for 
more than three years, and no relief can be then 
granted under the bill. York v. Parker, 3 Shan. 
342 (1875). 


6. Appointment after Seven Years’ Ab- 
sence. 

While the chancery court may grant admin- 
istration upon the estate of a person who has 
been absent from his domicile or last place of 
residence in this state for the period of seven 
years, upon a presumption of his death, yet the 
court should be cautious in acting upon such 
presumption alone, and should, as a general 
rule, require diligent inquiry at the place where 
the party was last heard from; but where a 
person when last heard from expressed a pos- 
sible intention of returning home in a year or 
two (a reasonable time), and has not been heard 
from for over a quarter of a century, it may be 
presumed as a fact that he died at the end of 
seven years from the time when so last heard 
from, and without issue, where he was then 
unmarried. Shown v. McMackin, 77 Tenn. 601, 
1882 Tenn. LEXIS 109, 42 Am. Rep. 680 (1882). 


For the purposes of § 30-1-301, the next of kin, or any creditor of the 
deceased, may file a bill in the chancery court of the county, setting forth the 
facts of the case, and that no person can be procured to administer on the 
estate, agreeably to the laws in force, and praying that an administrator be 
appointed, with such other specific prayers as are required, and for general 


relief. 


30-1-303 


History. 

Code 1858, § 2210 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 3944; Code 1932, § 8156; 
T.C.A. (orig. ed.), § 30-302. 


Textbooks. 
Pritchard on Wills and Administration of 
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Estates (4th 
§§ 573, 574. 


ed., Phillips and Robinson), 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Persons Entitled to File — Bill. 
2. Allegations of Bill. 


1. Persons Entitled to File — Bill. 

Administration can be granted by the chan- 
cery court only on the application of a creditor 
or the next of kin. A widow is not next of kin, 
and is not empowered as widow to file a bill. 
Especially is this so where there is no personal 
estate for her to be interested in; but it is 
intimated that, if there was any personal estate 
in which she was interested as distributee, the 
right to file the bill might be given by a liberal 
construction of the statute. If the widow is a 
creditor, she may, in that character, maintain 
the bill for the appointment of an administra- 
tor. Bruce v. Bruce, 58 Tenn. 760, 1872 Tenn. 
LEXIS 331 (1872). 

A bill may be filed by the personal represen- 
tative of one of the next of kin against another 
of the next of kin having assets of the estate of 
the deceased in his hands, to have an adminis- 
trator appointed, and for the collection of the 
fund. Shown v. McMackin, 77 Tenn. 601, 1882 
Tenn. LEXIS 109, 42 Am. Rep. 680 (1882). 


2. Allegations of Bill. 

The bill must allege that no person can be 
procured to administer upon the estate, agree- 
ably to the laws in force, or an allegation of 
equivalent import must be made. Evans v. 
Evans, 42 Tenn. 143, 1865 Tenn. LEXIS 33 
(1865). 

The bill must allege that “no person will 


apply or can be procured to administer,” and an 
allegation that complainant “knows of no per- 
son that will apply or can be procured to admin- 
ister” is insufficient, and does not make the 
case provided for by statute, especially where 
the complainant is a nonresident. Bruce v. 
Bruce, 58 Tenn. 760, 1872 Tenn. LEXIS 331 
(1872). 

If the bill alleges that the decedent’s “estate, 
goods, chattels, or effects” were at the time of 
his death in certain counties of the chancery 
district, the allegation will be sufficient to give 
the chancery court of that district jurisdiction 
to appoint the administrator, without alleging 
the residence of the decedent to have been there 
at his death. Rankin v. Anderson, 67 Tenn. 240, 
1874 Tenn. LEXIS 363 (1874). 

Where the bill alleged that the decedent had 
been dead more than six months, that no one 
could be found to administer on her estate, and 
that there were rents due her estate which 
accrued in her lifetime from the defendants, a 
sufficient case is made out for the appointment 
of an administrator. Hall v. Calvert, 46 S.W. 
1120 (Tenn. Ch. App. 1897). 

A statement in a creditors bill against the 
estate of a deceased that, “No one has ever 
applied for letters of administration, and com- 
plainant has on this week made an effort to get 
four or five different people to qualify as admin- 
istrator, but was unsuccessful,” was sufficient 
to authorize the chancery court to appoint an 
administrator. Grace v. Johnson, 25 Tenn. App. 
355, 157 S.W.2d 848, 1941 Tenn. App. LEXIS 
116 (Tenn. Ct. App. 1941). 


30-1-303. Bill filed by creditor — Parties. 


The bill, if filed by a creditor, shall be on behalf of all other creditors who may 
wish to come in and be made parties on the usual terms, and the distributees 
and heirs may be made parties defendants. 


History. 

Code 1858, § 2211 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 3945; Code 1932, § 8157; 
T.C.A. (orig. ed.), § 30-303. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 574. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 
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30-1-305 


NOTES TO DECISIONS 


Analysis 


1. Sufficiency of Allegations. 
2. Right of Appeal. 


1. Sufficiency of Allegations. 

It is not indispensable that the bill shall, on 
its face, state that it is filed on behalf of all the 
creditors of the intestate. The bill, when filed by 


any creditor, by force of the statute, is filed on 
behalf of all other creditors. Baker & Paul v. 
Huddleston, 62 Tenn. 1, 1873 Tenn. LEXIS 124 
(1878). 


2. Right of Appeal. 

A distributee may appeal whether the admin- 
istrator appeals or not. Stanley v. McKinzer, 75 
Tenn. 454, 1881 Tenn. LEXIS 142 (1881). 


30-1-304. Bill filed by next of kin — Parties. 


If the bill is filed by the next of kin, or any of them, it shall be on behalf of 
all the distributees and heirs against the creditors, who may become defen- 


dants. 


History. 

Code 1858, § 2212 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 3946; Code 1932, § 8158; 
T.C.A. (orig. ed.), § 30-304. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 574. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


1. In General. 
Where there are no creditors of the deceased 
the next of kin have the exclusive right to 


appointment of administrator, and those not 


joining may be made defendants. Evans v. Ev- 


ans, 42 Tenn. 143, 1865 Tenn. LEXIS 33 (1865). 


30-1-305. Appointment of administrator. 


Upon the filing of the bill, the court in term, or chancellor or judge in 
vacation, at chambers, shall appoint an administrator of the estate, upon such 
terms as the court, chancellor or judge may think best. 


History. 

Code 1858, § 2213 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 3947; Code 1932, § 8159; 
T.C.A. (orig. ed.), § 30-305. 


Cross-References. 
Chancery court, concurrent jurisdiction to 
appoint, § 16-11-113. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 575. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Appointment in Vacation. 
2. Effect of Appointment. 


1. Appointment in Vacation. 

The power of the chancellor in vacation to 
appoint an administrator is restricted to cases 
in which the bill is filed for that specific pur- 
pose. Barry v. Frayser, 57 Tenn. 206, 1872 Tenn. 
LEXIS 416 (1872). 


2. Effect of Appointment. 

An administrator so appointed is not a mere 
administrator pendente lite, but a general ad- 
ministrator of the estate, liable to suit, and 
whose appointment sets in motion the statutes 
of limitation in favor of the estate. The admin- 
istration is full, complete, and general. Todd v. 
Wright, 59 Tenn. 442, 1873 Tenn. LEXIS 90 
(1873); Shown v. McMackin, 77 Tenn. 601, 1882 
Tenn. LEXIS 109, 42 Am. Rep. 680 (1882). 
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30-1-306. Bond. 


If the appointment is made in vacation, the complainant shall be required to 
give bond, with surety, in double the value of the estate to be administered, 
payable to the state, conditioned that the administrator shall render a true 
inventory of the estate to the court at its next term, so far as it may come to the 
administrator’s knowledge, and that the administrator will deliver the assets 


over, or place the assets, or the proceeds, under the charge of the court. 


History. 

Code 1858, § 2214 (deriv. Acts 1841-1842, ch. 
177, § 4); Shan., § 3948; Code 1932, § 8160; 
T.C.A. (orig. ed.), § 30-306. 


Cross-References. 
Bond required, form and amount, title 30, ch. 
1, part 2. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th 
§§ 575, 1138. 


ed., Phillips and Robinson), 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Bond Required in Vacation. 
2. Amount of Bond. 
3. Statute of Limitations. 


1. Bond Required in Vacation. 

The chancellor, upon appointing the admin- 
istrator in vacation, may require him to give 
bond and qualify before the clerk and master. 
Barry v. Frayser, 57 Tenn. 206, 1872 Tenn. 
LEXIS 416 (1872). 


2. Amount of Bond. 

Where it does not appear to the chancellor in 
what, if anything, the personal property of the 
decedent consists, nor what the value thereof 
is, so as to determine the amount of the bond, 
the chancellor’s order to the clerk and master to 
take the individual bond of the administrator 


for $1,000 leaving further bond, with sureties, 
to be given thereafter, if there should be any 
property or effects belonging to the estate, does 
not invalidate the appointment, especially 
upon collateral attack, as by the appeal of a 
surety on a replevy bond given in the suit. 
Barry v. Frayser, 57 Tenn. 206, 1872 Tenn. 
LEXIS 416 (1872); Greenlaw v. Logan, 70 Tenn. 
185, 1879 Tenn. LEXIS 153 (1879). 


3. Statute of Limitations. 

The statute of limitations for protection of 
sureties of administrator set forth in § 28-3- 
109 does not apply to surety of administrator 
appointed by chancery court under this section, 
since sureties are only quasi parties in chan- 
cery proceeding. Gold v. Bush, 63 Tenn. 579, 
1874 Tenn. LEXIS 308 (1874). 


30-1-307. Sale of perishable property. 


The judge or chancellor may also direct, in the order, that the perishable 
property belonging to the estate be sold. 


History. 

Code 1858, § 2215 (deriv. Acts 1841-1842, ch. 
177, § 4); Shan., § 3949; Code 1932, § 8161; 
T.C.A. (orig. ed.), § 30-307. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 575. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


30-1-308. Administrator party to court proceedings. 


The administrator, when appointed, shall be a party to the proceedings in 
court, and shall be bound by any decree or order in the cause. 


Al EXECUTORS AND ADMINISTRATORS 


History. 

Code 1858, § 2216 (deriv. Acts 1841-1842, ch. 
177, § 3); Shan., § 3950; Code 1932, § 8162; 
T.C.A. (orig. ed.), § 30-308. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 576. 


30-1-311 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


1. In General. 

The appointed administrator, by virtue of his 
appointment, acceptance, and qualification, be- 
comes a party to the suit, and is bound by the 
proceedings in court under such suit, without 


service of process to bring him in, or voluntary 
appearance. Barry v. Frayser, 57 Tenn. 206, 
1872 Tenn. LEXIS 416 (1872); Shown v. Mc- 
Mackin, 77 Tenn. 601, 1882 Tenn. LEXIS 109, 
42 Am. Rep. 680 (1882). 


30-1-309. Guardian appointed for minor. 


Where any party interested in the estate is a minor, the court may appoint 


a guardian for the minor. 


History. 

Code 1858, § 2217 (deriv. Acts 1841-1842, ch. 
177, § 3); Shan., § 3951; Code 1932, § 8163; 
T.C.A. (orig. ed.) § 30-309. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 574. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


30-1-310. Duties of administrator — Removal. 


An administrator shall be under the same responsibilities as a receiver in 
chancery, and shall make reports to the court in the same manner; and be 
removable from office for neglect or improper conduct, as a receiver may be; 
and when the administrator is removed, or dies or resigns, the court may 


appoint a successor. 


History. 

Code 1858, § 2218 (deriv. Acts 1841-1842, ch. 
177, § 2); Shan., § 3952; Code 1932, § 8164; 
T.C.A. (orig. ed.), § 30-310. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 576. 


Law Reviews. 

Tennessee Civil Disabilities: A Systematic 
Approach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


30-1-311. Manner of administration. 


The administration of the estate shall be conducted under the authority of 
the chancery court, in the same manner, and under the same rules, as the 


administration of an insolvent estate. 


History. 

Code 1858, § 2219 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 39538; Code 1932, § 8165; 
T.C.A. (orig. ed.), § 30-311. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 574, 576. 


30-1-401 


Law Reviews. 
The Tennessee Court System — Chancery 
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Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


1. In General. 
Chancery administration shall be conducted 


v. Wright, 59 Tenn. 442, 1873 Tenn. LEXIS 90 
(1873); Shown v. McMackin, 77 Tenn. 601, 1882 


as the administration of insolvent estates. Todd Tenn. LEXIS 109, 42 Am. Rep. 680 (1882). 


PART 4 


PUBLIC ADMINISTRATORS, GUARDIANS, AND 
TRUSTEES 


30-1-401. Appointment — Term — Oath — Bond. 


The county legislative body has the power to appoint or elect a public 
administrator, a public guardian and a public trustee, who shall hold office for 
four (4) years, and who, before entering upon their duties of the office, shall 
take the oath by law prescribed for administrators, guardians and trustees, 
and shall give bond, with good and approved sureties, in such amount as may 
be necessary and amply sufficient, in the discretion of the county legislative 
body, to protect the estates, funds, and property that may come into their 
hands, which bond as to amount may be increased, from time to time, by the 


county legislative body. 


History. 

Acts 1870, ch. 98, § 1; Shan., § 583; mod. 
Code 1932, § 837; T.C.A. (orig. ed.), § 30-1501; 
Acts10877ehy37z278 1 


Cross-References. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Public guardianship for the elderly, title 34, 
chi. 
Renewal of bond, § 30-1-408. 


NOTES TO DECISIONS 


Analysis 


. Appointment of Public Administrator. 
. —Jurisdiction. 

—Continuing Power of Appointment. 
Completion of Estates after Term. 


. Appointment of Public Administrator. 


no Fe FONE 


. —dJurisdiction. 

The probate court is a court of general juris- 
diction, and not of a limited or special jurisdic- 
tion, as regards the appointment of administra- 
tors and the administration of the estates of 
decedents; and proceedings are entitled to the 
protection of those rules and presumptions that 
obtain in favor of the judgment of courts of 
general jurisdiction. Varnell v. Loague, 77 Tenn. 
158, 1882 Tenn. LEXIS 29 (1882); State v. 
Anderson, 84 Tenn. 321, 1886 Tenn. LEXIS 105 
(1886); Eller v. Richardson, 89 Tenn. 575, 15 
S.W. 650, 1890 Tenn. LEXIS 81 (1891); Frank- 


lin v. Franklin, 91 Tenn. 119, 18 S.W. 61, 1891 
Tenn. LEXIS 84 (1892). 

The probate court exercises the precise juris- 
diction in granting letters of administration to 
public administrators that it does in granting 
letters or appointing administrators in ordi- 
nary cases. The public administrator derives 
his right to administer any particular estate 
from his appointment, and the issuance of the 
letters of administration to him is in the same 
way as to any other administrator. State v. 
Anderson, 84 Tenn. 321, 1886 Tenn. LEXIS 105 
(1886). 


3. —Continuing Power of Appointment. 

The duty of the county legislative body to 
elect a public administrator is a continuing one, 
and an election made at the October session, 
after the expiration of the public administra- 
tor’s term at the April session, is valid. State v. 
Anderson, 84 Tenn. 321, 1886 Tenn. LEXIS 105 
(1886). 
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4, Completion of Estates after Term. ing his term to his successor in office. Thornton 
A public administrator will not be compelled, _ v. Loague, 95 Tenn. 93, 31 S.W. 986, 1895 Tenn. 

in the absence of some just cause, to surrender LEXIS 67 (1895). 

the administration of estates undertaken dur- 


30-1-402. Applicable laws, rules, duties and penalties. 


Administrators, guardians and trustees shall, in all things, be governed by, 
and be subject to, all the laws, rules, duties, and penalties, prescribed by law 
for the government of other administrators and guardians, and the manage- 
ment and settlement of estates and trusts. 


History. Distribution of estates, title 30, ch. 2, part 7. 
Acts 1870, ch. 98, § 2; Shan., § 584; Code Guardianship, title 34. 
1932, § 838; T.C.A. (orig. ed.), § 30-1502; Acts Inventory and management of estates, title 


1987, en, 322.8 2. 50; ch Z,: part (3: 
Cross-References. Textbooks. 

Accounts and settlement of estates, title 30, Pritchard on Wills and Administration of 
ch. 2, part 6. Estates (4th ed., Phillips and Robinson), § 558. 


30-1-403. Death or removal — Filling vacancy. 


On the death, removal, or resignation of an administrator, guardian or 
trustee provided for in this part, the county legislative body may fill the 
vacancy for the unexpired term. 


History. Textbooks. 

Acts 1870, ch. 98, § 3; Shan., § 585; Code Pritchard on Wills and Administration of 
1932, § 839; T.C.A. (orig. ed.), § 30-1503; Acts Estates (4th ed., Phillips and Robinson), § 556. 
1987, ch, ove. '$°3. 


30-1-404. Duty to enter upon administration, guardianship, or trust- 
eeship of estates. 


(a) Should any person entitled to the administration of an estate, or to the 
guardianship of any minor, or person found to be incompetent, fail or neglect 
to apply to the probate court having jurisdiction, and take out letters of 
administration and guardianship, within six (6) months after the death of the 
intestate, or within three (3) months after the settlement of the estate by the 
administrator, it shall be the duty of the administrator or guardian, provided 
for in this part immediately to enter upon the administration or guardianship 
of the estates, as the case may be, first applying to the probate court, for the 
necessary letters of administration or guardianship. 

(b) Should any person entitled to serve as trustee under an inter vivos or 
testamentary instrument die, decline to serve or resign and if: 

(1) There is no individual or corporate successor or substitute trustee 
designated by the instrument who is willing and qualified to serve; 

(2) The instrument does not contain provisions for the appointment of a 
successor or substitute and no adult income beneficiary or vested remain- 
derman petitions for the appointment of a successor or substitute trustee 
within three (3) months after there is a vacancy in office or all sooner waive 
this right; or 
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(3) The court in its discretion in a proceeding pursuant to § 35-15-414 
determines that a small trust should not be terminated but a successor 
trustee should be appointed; 
the court may appoint the public trustee who shall be granted letters of 
trusteeship and immediately enter into the administration of the trust, 
provided that the then market value of the trust estate does not exceed one 
hundred thousand dollars ($100,000). The public trustee shall file accountings 
with the court each twelve (12) months after the public trustee’s qualification. 


History. 

Acts 1870, ch. 98, § 4; 1870-1871, ch. 114; 
1883, ch. 108, § 1; Shan., § 586; Code 1932, 
§ 840; T.C.A. (orig. ed.), § 30-1504; Acts 1987, 
ch. 322, § 4; 2009, ch. 477, § 2. 


Cross-References. 
Appointment of administrator by chancery 
court, title 30, ch. 1, part 3. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
SS 55an pot 


NOTES TO DECISIONS 


Analysis 


1. Granting Administration to Public Adminis- 
trator within Six Months — Effect. 

2. Judicial Notice of Appointment and Qualifi- 
cation. 


1. Granting Administration to Public Ad- 
ministrator within Six Months — Ef- 
fect. 

This statute indicates a legislative intent 
that the parties interested in the estate of an 
intestate should have six months within which 
to apply for administration in the usual way, 
and that the public administrator should have 
no right to demand letters until the expiration 
of that time. The grant of letters of administra- 
tion to the public administrator within the six 
months is not void, but the same may, upon the 
application of the interested parties within the 


six months, be revoked by the probate court. 
Varnell v. Loague, 77 Tenn. 158, 1882 Tenn. 
LEXIS 29 (1882). 

Letters of administration granted to a public 
administrator within six months after the 
death of the deceased are not void, but voidable 
only, at the instance of any person entitled to 
notice who appears within six months after the 
death of the deceased and claims his rights as 
next of kin under the statute. Nutting v. Alsup, 
60 Tenn. App. 467, 448 S.W.2d 77, 1969 Tenn. 
App. LEXIS 328 (Tenn. Ct. App. 1969). 


2. Judicial Notice of Appointment and 
Qualification. 

The courts do not judicially know that one 
had been appointed and qualified, and was 
acting as such. Edgington v. Jamison, 70 Tenn. 
569, 1879 Tenn. LEXIS 198 (1879). 


30-1-405. Letters of administration — When granted. 


The letters of administration may be granted, at any time within six (6) 
months after the death of the intestate, when it appears that the persons 
entitled to letters of administration refuse, after legal notice, to administer, 
and if it further appears that the interest of the estate requires that letters of 


administration should be granted. 


History. 
Acts 1888, ch. 108, § 1; Shan., § 587; Code 
1932, § 841; T.C.A. (orig. ed.), § 30-1505. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 557. 


NOTES TO DECISIONS 


1. Removal of Public Administrator. 
Next of kin have a maximum of six months 
within which to exercise their prerogatives and 


that period may be shortened by notice to the 
next of kin under § 30-1-406. After failure to 
respond to statutory notice or after expiration 
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of six months from the date of decease, next of 
kin have no right to demand removal of a public 
administrator because he was appointed with- 


out notice. Nutting v. Alsup, 60 Tenn. App. 467, 
448 $.W.2d 77, 1969 Tenn. App. LEXIS 328 
(Tenn. Ct. App. 1969). 


30-1-406. Notice given persons entitled to serve — Effect of nonap- 
pearance. 


The notice served on those entitled to administer shall fix.a day on which 
they may appear and qualify, and their failure shall be sufficient evidence of 
their refusal, and the day so fixed shall not be less than two (2) months after 
the death of the intestate. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 557. 


History. 
Acts 1883, ch. 108, § 1; Shan., § 588; Code 
1932, § 842; T.C.A. (orig. ed.), § 30-1506. 


NOTES TO DECISIONS 


1. Construction. 

The period of six months allowed next of kin 
to object to the appointment of a public admin- 
istrator may be shortened by notice given pur- 


suant to this section. Nutting v. Alsup, 60 Tenn. 
App. 467, 448 S.W.2d 77, 1969 Tenn. App. 
LEXIS 328 (Tenn. Ct. App. 1969). 


30-1-407. Compensation for services. 


The administrator, guardian or trustee shall have all the powers, and shall 
receive the same compensation, that other administrators, guardians and 
trustees are entitled to receive for their services, and this compensation shall 
be approved by the court at the time of periodic accountings or in the order 


appointing the administrator, guardian, or trustee. 


History. 

Acts 1870, ch. 98, § 5; Shan., § 589; Code 
1932, § 848; T.C.A. (orig. ed.), § 30-1507; Acts 
TUS ioc O22," 0 (0. 


Cross-References. 
Compensation of executors, administrators 
or accounting party, § 30-2-606. 


NOTES TO DECISIONS 


1. Fees as Attorney — Commissions. 

A public administrator is not entitled, in 
addition to his ordinary compensation, to fees 
for professional services rendered by himself as 
an attorney in the course of his administration 


30-1-408. Renewal of bond. 


of an estate, nor is he entitled to commissions 
on the proceeds of the lands sold to pay debts, 
which were disbursed without coming into his 
hands. Loague v. Brennan, 86 Tenn. 634, 9 S.W. 
693, 1888 Tenn. LEXIS 16 (1888). 


The county legislative body shall have the power, on the death, removal, or 
insolvency of any one (1) or more of the sureties on the bond of the 
administrator, guardian or trustee, to require the administrator, guardian or 
trustee to renew that person’s bond, or give other good and sufficient security 
for the performance of that person’s duties, and to take any and all steps that 
may be necessary to secure the estates committed to the charge of the 
administrator, guardian or trustee. 


History. 
Acts 1870, ch. 98, § 6; Shan., § 590; Code 


1932, § 844; T.C.A. (orig. ed.), § 30-1508; Acts 
1987, ch. 322, § 6. 


30-1-408 
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Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 556. 


CHAPTER 2 


MANAGEMENT, SETTLEMENT AND DISTRIBUTION 


Section 


30-2-101. 
30-2-102. 
30-2-103. 
30-2-104. 
30-2-105. 


30-2-201. 
30-2-202. 
30-2-203. 
30-2-204. 
30-2-205. 
30-2-206. 
30-2-207. 
30-2-208. 
30-2-209. 
30-2-210. 
30-2-211. 


30-2-301. 
30-2-302. 
30-2-303. 
30-2-304. 
30-2-305. 
30-2-306. 
30-2-307. 
30-2-308. 
30-2-309. 
30-2-310. 
30-2-311. 
30-2-312. 
30-2-313. 
30-2-314. 


30-2-315. 


30-2-316. 
30-2-317. 
30-2-318. 
30-2-319. 
30-2-320. 
30-2-321. 
30-2-322. 
30-2-323. 
30-2-324. 


30-2-401. 
30-2-402. 
30-2-403. 


Part 1. Allowances to Family 


Right of surviving spouse and minor children to specific property. 

Year’s support allowance. 

Designation of beneficiary — Wages and debts owed deceased employee. 

Death of surviving spouse or death, majority, or marriage of minor child during year. 
Administrator as trustee for children’s allowance. 


Part 2. Homestead 


Assignment of homestead. 

Jurisdiction. 

Notice of application. 

Application for homestead — Action to set aside property so designated. 
Appointment of substitute surveyor. 

Proceedings summary. 

Order delivered to surveyor — Commissioners notified to lay off homestead — Oath. 
Out-of-county lands. 

Assignment out of sale proceeds. 

Assignment of homestead and plat recorded. 

Costs. 


Part 3. Inventory and Management 


Making inventory — Return — Notice to beneficiaries. 

Recording of inventory. 

Sale of decedent’s effects. 

Apportionment of rents upon death of life tenant. 

Debts chargeable against all assets. 

Notice to creditors of qualification of personal representative. 

Claims against estate — Filing — Amendment. 

Triplicate copies of pleadings as claims. 

Statute of limitations arrested by filing claim. 

Limitation on time of filing claims. 

Waiver of filing small claims — Payment. 

Entry of claim by clerk — Fees — Notice. 

Notice of filing claim — Exceptions to claims — Jury trials upon demand. 

Exceptions to claim — Trial by circuit court where jury demanded — Concurrent 
jurisdiction. 

Trial of disputed claims where no jury demanded — Appeals — Independent suits, 
effect. 

Judgment on claims where no exceptions filed. 

Priority of claims — Payment — Contested or unmatured claims. 

Payment of claims prior to time fixed for payment. 

Time for payment of claims. 

Pending actions considered legally filed demands — Manner of revival. 

Computation of time. 

Continuance of decedent’s business. 

Advances for property maintenance expenses. 

Dismissing probate case without prejudice after notice. 


Part 4. Sale of Land to Pay Debts 


Jurisdiction to sell realty — Procedure. 

Petition in court of administration for sale of realty — Procedure. 

Petition in equity for sale of realty by chancery, circuit, or probate court in county where 
land lies. 
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Section 


30-2-404. 
30-2-405. 
30-2-406. 
30-2-407. 
30-2-408. 
30-2-409. 
30-2-410. 
30-2-411. 
30-2-412. 
30-2-413. 
30-2-414. 
30-2-415. 
30-2-416. 


30-2-417. 


30-2-418. 


30-2-501. 
30-2-502. 
30-2-503. 
30-2-504. 


30-2-505. 


30-2-506. 
30-2-507. 


30-2-601. 
30-2-602. 
30-2-603. 
30-2-604. 
30-2-605. 
30-2-606. 
30-2-607. 
30-2-608. 
30-2-609. 
30-2-610. 
30-2-611. 
30-2-612. 
30-2-613. 
30-2-614. 


30-2-701. 
30-2-702. 


30-2-703. 
30-2-704. 
30-2-705. 
30-2-706. 
30-2-707. 
30-2-708. 
30-2-709. 
30-2-710. 
30-2-711. 
30-2-712. 
30-2-713. 


30-2-714. 


MANAGEMENT, SETTLEMENT AND DISTRIBUTION 


Proof of exhaustion of personalty. 

Procedure under §§ 30-2-403 and 30-2-404. 

Complaint in equity by creditor serving as administrator. 

Execution against property in heir’s hands. 

Claims against alienated property. 

Proceeding by scire facias when debt sued on prior to deceased’s death. 

Proceeding by scire facias when personalty exhausted or insufficient. 

Service of scire facias. 

Judgment without appearance. 

Plea of sufficient assets, waste, or concealment — Trial of collateral issue — Execution. 

Execution issuing against realty. 

Contribution among devisees or heirs. 

Purchaser’s remedy when satisfaction of judgment and sale is set aside at instance of 
heirs. 

Restitution from assets afterwards discovered where real property subjected to payment 
of debts. 

Court-ordered sale of real estate — Notice — Hearing. 


Part 5. Suits Against Representatives 


Time limitation for suit — State tax lien. 

Premature suit — Abatement — Judgment voidable. 

Revival of judgments against deceased. 

Waste or misappropriation of assets by personal representative — Statute of limitation 
applicable. 

General sessions court’s execution against representative — Return made to circuit 
court. 

Proceedings on general sessions court’s execution. 

Proceedings on judgment against deceased. 


Part 6. Accounts and Settlements 


Accountings — Statement in lieu of accounting. 

Citation to appear and settle — Punishment for disobedience. 

Service of notice of accounting. 

Examination of representative under oath. 

Continuance of settlement. 

Charges, disbursements, and compensation credited to accounting party. 
Exceptions to account — Appeal from decision of clerk. 

Incomplete inventory. 

Appeal from judgment of court. 

Settlement prima facie evidence when recorded. 

Fees of clerk. 

Balance payable to clerk’s office — Award of execution. 

Failure to settle accounts — Indictment — Penalty. 

Proration of federal estate taxes and Tennessee inheritance or estate taxes. 


Part 7. Distribution 


Distribution of balance — Final settlement. 

Distributees who cannot be located, infants or persons adjudicated incompetent — 
Procedure for payment of shares. 

Disposition of shares — Application and claim for share. 

Refunding bonds. 

Recording, filing, and verity of bond. 

Scire facias against obligors in refunding bond — Execution. 

Receipt for legacy or share. 

[Reserved.] 

[Reserved.] 

Application to compel payment of distributive share or legacy. 

Affidavit of pedigree. 

Affidavit of heirship. 

Satisfaction of pecuniary bequests, devises or transfers by distribution in kind — 
Agreements with beneficiaries and governmental authorities. 

Recovery of assets after close of estate. 


30-2-101 ADMINISTRATION OF ESTATES 48 


PART 1 
ALLOWANCES TO FAMILY 


30-2-101. Right of surviving spouse and minor children to specific 
property. 


(a)(1) The surviving spouse of an intestate decedent, or a spouse who elects 

against a decedent’s will, is entitled to receive from the decedent’s estate the 

following exempt property having a fair-market value (in excess of any 
indebtedness and other amounts secured by any security interests in the 
property) that does not exceed fifty thousand dollars ($50,000): 

(A) Tangible personal property normally located in, or used in or about, 
the principal residence of the decedent and not used primarily in a trade 
or business or for investment purposes, and 

(B) Amotor vehicle or vehicles not used primarily in a trade or business. 
(2) If there is no surviving spouse, the decedent’s unmarried minor children 

are entitled as tenants in common only to exempt property as described in 

subdivision (a)(1)(A). Rights to this exempt property are in addition to any 
benefit or share passing to the surviving spouse or unmarried minor children by 
intestate succession, elective share, homestead or year’s support allowance. 

(b) Where a deceased dies intestate, leaving a surviving spouse, until letters 
of administration are granted, the surviving spouse may take into possession 
and make use of any crop then growing and of the provisions on hand as may 
be necessary for the support of the surviving spouse and family; the surviving 
spouse may also use the stock, implements and plantation utensils for the 
purpose of completing, securing and selling the crop. 

(c) The surviving spouse or other custodian of unmarried minor children 
shall apply for the property named in this section before it is distributed or 
sold, but the property so delivered shall in no case be liable for the payment of 
claims against the estate. If the surviving spouse or unmarried minor children 
do not receive the property allowed under this section and the property is sold 
by executor or administrator, the court shall order the money to be paid to the 
surviving spouse or unmarried minor children at any time before the money is 
paid out for claims or distributed. 

(d) Any action to set aside the property designated in this section shall be 
brought within the limits set by § 31-4-102. 


History. 

Acts 1967, ch. 146, § 1; 1969, ch. 185, §§ 1, 2; 
T.C.A., §§ 30-801, 30-802; Acts 1985, ch. 140, 
§ 9; 1997, ch. 426, § 3; 1999, ch: 491, § 1. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that the 
amendment by that act shall apply to all es- 
tates of decedents dying on or after January 1, 
1998, and to all wills, other documents and 
proceedings related thereto. 


Cross-References. 
Elective share of surviving spouse, title 31, 
chapter 4. 


Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 433. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 491, 500, 631-634, 816, 943, 1076-1078. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1106, 4-1107, 4-1110. 


Law Reviews. 
Confused by tax reforms? Follow these 10 key 
rules for better estate planning in Tennessee 
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(Dan W. Holbrook), 37 No. 8 Tenn. B.J. 12 
(2001). 

Inheritance and Gift Taxes — Revised (Ste- 
ven A. Rajtor), 16 No. 2 Tenn. B.J. 24 (1980); 16 
No. 2 Tenn. B.J. 25 (1980). 

Legal Rights and Issues Surrounding Con- 
ception, Pregnancy and Birth, 39 Vand. L. Rev. 
597 (1986). 


30-2-102 


Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

The 1978 Tennessee Inheritance and Gift Tax 
Reform Act (R. Wayne Peters and Steven A. 
Rajtor), 14 No. 3 Tenn. B.J. 4. 

Value definition clauses: Creative uses (Dan 
W. Holbrook), 37 No. 4 Tenn. B.J. 20 (2001). 


NOTES TO DECISIONS 


Analysis 


. Application of Statute. 

. Antenuptial Agreements. 

. Exemptions. 

. Insurance Proceeds. 

. Entitlement to Elective Share. 


a OOP CDW 


. Application of Statute. 

Where testator died prior to effective date of 
Acts 1967, ch. 146 but such statute was in effect 
at time of probate of will, the substantive rights 
of dissenting widow of testator were governed 
by this part as it existed at date of testator’s 
death (the old statute) but the procedural steps 
were governed by the law in effect at the time 
widow sought to enforce those rights (the new 
statute). Marler v. Claunch, 221 Tenn. 693, 430 
S.W.2d 452, 1968 Tenn. LEXIS 496 (1968). 


2. Antenuptial Agreements. 

Widow was not a surviving spouse under this 
section for purposes of obtaining a distributive 
share where her right and title to any interest 
in the estate was waived in antenuptial agree- 
ment. Uhrig v. Pulliam, 713 S.W.2d 649, 1986 
Tenn. LEXIS 767 (Tenn. 1986). 


3. Exemptions. 

The exemptions referred to in § 31-4-101, 
concerning the right to elective share, are the 
exemptions found under this section. Phipps v. 
Watts, 781 S.W.2d 863, 1989 Tenn. App. LEXIS 
630 (Tenn. Ct. App. 1989). 


4. Insurance Proceeds. 

The value of insurance proceeds applied to 
pay off debt on the family automobile is exempt 
property under this section. Phipps v. Watts, 
781 S.W.2d 863, 1989 Tenn. App. LEXIS. 630 
(Tenn. Ct. App. 1989). 


5. Entitlement to Elective Share. 

Where a widow elected against her husband’s 
will and filed a petition for year’s support, 
exempt property, elective share, and home- 
stead, although the widow was entitled to 
year’s support, that support was not chargeable 
against the real property of the estate; thus, 
she was entitled to no further compensation 
under T.C.A. § 30-2-101. Estate of Morris v. 
Morris, 104 8.W.3d 855, 2002 Tenn. App. LEXIS 
755 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 292 (Tenn. Mar. 
17, 2003). 

Denial of a surviving spouse’s claims for 
exempt property and a year’s support was ap- 
propriate because the surviving spouse’s notice 
of dissent could only have been construed as the 
surviving spouse's election to take against the 
decedent’s will or, in other words, to seek an 
elective share. However, because the surviving 
spouse withdrew the surviving spouse’s claim 
for an elective share, the surviving spouse no 
longer qualified as a surviving spouse electing 
against a will. In re Estate of Baker, — $.W.3d 
—, 2019 Tenn. App. LEXIS 565 (Tenn. Ct. App. 
Nov. 22, 2019). 


30-2-102. Year’s support allowance. 


(a) In addition to the right to homestead, an elective share under title 31, 
chapter 4, and exempt property, the surviving spouse of an intestate, or a 
surviving spouse who elects to take against a decedent’s will, is entitled to a 
reasonable allowance in money out of the estate for such surviving spouse’s 
maintenance during the period of one (1) year after the death of the spouse, 
according to the surviving spouse’s previous standard of living, taking into 
account the condition of the estate of the deceased spouse. The court may 
consider the totality of the circumstances in fixing the allowance authorized by 
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this section, including assets that may have passed to the spouse outside 
probate. 

(b) The allowance so ordered shall be made payable to the surviving spouse, 
unless the court finds that it would be just and equitable to make a division of 
it between the unmarried minor children. If there is no surviving spouse, the 
allowance shall be made to the unmarried minor children. 

(c) The court may authorize the surviving spouse to receive any personal 
property of the estate in lieu of all or part of the money allowance authorized 
by this section, and in any case where the court makes an allowance in money, 
the surviving spouse shall be entitled to select and receive any personal 
property of the estate, of a value not exceeding the allowance in money, which 
shall be in lieu of and which value shall be credited against the allowance. 

(d) The allowance authorized by this law is the absolute property of the 
surviving spouse for these uses and shall be exempt from all claims and shall 
not be taken into the account of the administration of the estate of the intestate 
or seized upon any precept or execution. 

(e) In determining the amount to be allowed as a year’s support, the court 
may, in its discretion, appoint freeholders to set aside that year’s support, as 
previously required by law. 

(f) If the allowance set by the court as provided in this section is not 
satisfactory to the surviving spouse electing against the decedent’s will, the 
surviving spouse of an intestate decedent, the unmarried minor children of an 
intestate decedent or the personal representative, then appeal may be made to 
the appropriate court in accordance with § 30-2-609. Proceedings on appeal 
shall be de novo without the intervention of a jury except when demand for a 
jury is made in accordance with Tennessee Rules of Civil Procedure, Rule 38; 
provided, that in jurisdictions where probate matters originate in a court 
whose judge is also a chancellor, the appeal shall be made as otherwise 
provided by law; and provided further, that in cases heard in a probate court 
whose judge is required to have the same qualifications as prescribed for 
circuit judges, the appeal shall also be made as otherwise provided by law. 

(g) Any action to set aside the property designated in this section shall be 
brought within the time limits set by § 31-4-102. 


History. 

Acts 1967, ch. 146, § 1; 1969, ch. 135, § 3; 
impl. am. Acts 1976, ch. 529, § 1; T.C.A., § 30- 
803; Acts 1985, ch. 140, § 10; 1993, ch. 449, 
§ 3; 1999, ch. 491, § 2. 


Cross-References. 
Homestead, title 30, ch. 2, part 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 634, 638, 640, 644, 646, 816, 943, 1020, 
1080. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1106. 


Law Reviews. 
Creditors’ Rights and Security Transactions 


— 1954 Tennessee Survey, 7 Vand. L. Rev. 799 
(1954). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman), 18 Vand. L. Rev. 1185 (1965). 

Inheritance and Gift Taxes — Revised (Ste- 
ven A. Rajtor), 16 No. 2 Tenn. B.J. 24 (1980). 

Insurance Proceeds in Trust (Troy Beatty, 
Jr.), 28 Tenn. L. Rev. 344 (1961). 

Tax Consequences of Widow’s Allowances, 18 
Vand. L. Rev. 1652 (1965). 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries, 3 Mem. St. U.L. Rev. 327 (1973). 

Wrongful Death Actions in Tennessee (T.A. 
Smedley), 27 Tenn. L. Rev. 449 (1960). 

Wrongful Death in Tennessee — New Solu- 
tions to Recurring Problems, 9 Mem. St. U.L. 
Rev. 85 (1979). 
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30-2-103 


NOTES TO DECISIONS 


Analysis 
. In General. 
. Construction. 
Purpose. 
. Antenuptial Agreements. 


. Husband Seeking Support. 
. Condition of the Estate. 
. Maintenance. 


RB NHMTRONHE 


. In General. 

Only the personal property and not the real 
property of the deceased is chargeable with a 
year’s support and an award of a year’s support 
must be limited to the amount of the personal 
assets of deceased’s estate. In re Estate of Gray, 
729 S.W.2d 668, 1987 Tenn. App. LEXIS 2452 
(Tenn. Ct. App. 1987). 


2. Construction. 

Former case law is still useful in deciding 
year’s support cases and should be utilized 
when considering whether the year’s support 
request is reasonable. Hall v. Jeffers, 795 
S.W.2d 135, 1990 Tenn. App. LEXIS 246 (Tenn. 
Ct. App. 1990). 


3. Purpose. 

The purpose of this section is to maintain a 
surviving spouse while giving him or her an 
opportunity to adjust to the loss of or decrease 
in a standard of living that was provided or 
contributed to significantly by the deceased 
spouse, and the period of a year is allowed so 
that the surviving spouse will be preserved 
during the administration of the estate. Hall v. 
Jeffers, 795 S.W.2d 135, 1990 Tenn. App. LEXIS 
246 (Tenn. Ct. App. 1990). 


4, Antenuptial Agreements. 

Widow was not a surviving spouse under this 
section for the purposes of obtaining a year’s 
support where her right and title to any inter- 


est in the estate was waived in antenuptial 
agreement. Uhrig v. Pulliam, 713 S.W.2d 649, 
1986 Tenn. LEXIS 767 (Tenn. 1986). 


5. Husband Seeking Support. 

Husband’s oral motion asking for a year’s 
support at a hearing to dismiss his petition for 
elective share was not defective and was 
proper. In re Estate of Gray, 729 S.W.2d 668, 
1987 Tenn. App. LEXIS 2452 (Tenn. Ct. App. 
1987). 

Denial of a surviving spouse’s claims for 
exempt property and a year’s support was ap- 
propriate because the surviving spouse’s notice 
of dissent could only have been construed as the 
surviving spouse’s election to take against the 
decedent’s will or, in other words, to seek an 
elective share. However, because the surviving 
spouse withdrew the surviving spouse’s claim 
for an elective share, the surviving spouse no 
longer qualified as a surviving spouse electing 
against a will. In re Estate of Baker, — S.W.3d 
—, 2019 Tenn. App. LEXIS 565 (Tenn. Ct. App. 
Nov. 22, 2019). 


6. Condition of the Estate. 

The words “taking into account the condition 
of the estate” refer to a situation in which the 
estate is not sufficient to pay the full year’s 
support without serious impairment or deple- 
tion; there is no authority for construing the 
statute to mean that the probate court should 
not allow a year’s support if the surviving 
spouse is able to support himself. Phipps v. 
Watts, 781 S.W.2d 863, 1989 Tenn. App. LEXIS 
630 (Tenn. Ct. App. 1989). 


7. Maintenance. 

The noun “maintenance” denotes means of 
support or livelihood. Hall v. Jeffers, 795 
S.W.2d 135, 1990 Tenn. App. LEXIS 246 (Tenn. 
Ct. App. 1990). 


30-2-103. Designation of beneficiary — Wages and debts owed de- 


ceased employee. 


(a)(1) An employee may designate a beneficiary to receive payment for any 
wages or salary due such employee at the time of the employee’s death. 
(2) The employer is encouraged to inform the employee of this right at the 


time the employee is hired. 


(3) If the employee fails to designate such beneficiary as provided for in 
subdivision (a)(1), the employer shall pay out such wages and salary 


according to subsection (b). 


(b)(1) A sum not exceeding ten thousand dollars ($10,000) is authorized to 
be paid directly to the surviving spouse of a decedent, but if none, then to the 
surviving children of the decedent as tenants in common, as follows: 
(A) By an employer any wages or other compensation owed a deceased 
employee at the time of the employee’s death; 
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(B) By any other person owing, or holding funds for, a decedent if six (6) 
months have passed since the decedent’s death without application having 
been made for the appointment of a personal representative. However, if 
such funds exceed ten thousand dollars ($10,000), the excess shall be paid 
to the personal representative or as otherwise ordered by the court. 

(2) All sums paid pursuant to this subsection (b) shall be charged against 
the elective share, homestead allowance, and year’s support allowance as 
applicable. If one entitled to receive payment hereunder is a minor, the sum 
shall be paid to the guardian or custodian for the minor’s benefit. 


History. 

Acts 1967, ch. 146, § 1; 1969, ch. 185, § 4; 
1971, ch. 291, § 1;impl. am. Acts 1976, ch. 529, 
§ 1; T.C.A., § 30-804; Acts 1987, ch. 322, § 7; 
1993, ch. 449, §§ 4, 5; 1995, ch. 182, § 1; 1997, 
ch. 426, § 4. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that this 
section shall apply to all estates of decedents 
dying on or after January 1, 1998, and to all 
wills, other documents and proceedings related 
thereto. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 660, 661. 


Law Reviews. 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries, 3 Mem. St. U.L. Rev. 327 (1973). 


30-2-104. Death of surviving spouse or death, majority, or marriage of 
minor child during year. 


(a) Death of a surviving spouse within the one-year period for which the 
allowance is provided under § 30-2-102, for the surviving spouse’s mainte- 
nance, shall not affect the vested right of the surviving spouse to the allowance 


or the ordering thereof by the court. 


(b) If an unmarried minor child dies, marries or comes of age, no allowance 
shall be made under § 30-2-102 for the minor’s maintenance for any period 
after the child’s death, marriage or coming of age. 


History. 
Acts 1967, ch. 146, § 1; T.C.A., § 30-805. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 640, 641. 


30-2-105. Administrator as trustee for children’s allowance. 


The administrator shall be trustee for the management of the property so set 
apart as the allowance for the children, until the appointment of a guardian, to 
whom the administrator shall pay it over, and take receipt. 


History. 
Acts 1967, ch. 146, § 1; T.C.A., § 30-806. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 632, 640, 642. 


Law Reviews. 


Homestead in Tennessee (Mark J. Mayfield), 
25 Tenn. L. Rev. 261 (1958). 
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30-2-201 


PART 2 
HOMESTEAD 


30-2-201. Assignment of homestead. 


The homestead in lands of a decedent, inuring to the benefit of a surviving 
spouse or minor children, shall be assigned and set apart in the manner 


provided in this part. 


History. 

Acts 18738, ch. 98, § 1; Shan., § 3808; Code 
1932, § 7729; mod. C. Supp. 1950, § 7729; Acts 
1976, ch. 529, § 12; T.C.A. (orig. ed.), § 30-901. 


Cross-References. 

Descent of homestead, § 31-1-104. 

Homestead Act, title 7, ch. 66. 

Homestead and personal property exemp- 
tions, Tenn. Const. art. XI, § 11. 

Homestead exemption, title 26, chapter 2, 
part 3. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 432. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 652, 653. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1102. 


Law Reviews. 

Davis v. Davis: The End of Interspousal Tort 
Immunity Tips the Scales on the Last Intrafa- 
milial Immunity Stronghold, 14 Mem. St. U.L. 
Rev. 270 (1984). 

Domestic Relations — 1957 Tennessee Sur- 
vey (William J. Harbison), 10 Vand. L. Rev. 
1082 (1957). 

Homestead in Tennessee (Mark J. Mayfield), 
25 Tenn. L. Rev. 261 (1958). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries, 3 Mem. St. U.L. Rev. 327 (1973). 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189 (1978). 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 

. Nature of Homestead. 

. Necessity for Assignment. 
Application. 

Effect of Foreclosure. 

Waiver of Claim. 

. Removal from State. 

. Estates Subject to Homestead. 
. Surviving Spouse. 


RK OMDNAMTAWNYE 


. Jurisdiction. 

Statutes giving chancery court jurisdiction 
concurrent with county court (now probate 
court) do not in express terms include jurisdic- 
tion to set aside homestead, but same may be 
said for section defining jurisdiction of county 
court (now probate court); however, both courts 
have jurisdiction from ancient times and prac- 
tice has been both in county (now probate) and 
chancery courts to appoint commissioners to 
set aside homestead. Wyrick v. Hale, 30 Tenn. 
App. 597, 209 S.W.2d 50, 1947 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. 1947). 


2. Nature of Homestead. 
The homestead is only a mere claim until its 
assignment, and until then it is not an estate 


subject to conveyance by the widow; but after 
assignment, either by operation of law when 
the lands are worth not exceeding the allowed 
value, or otherwise where they are worth more, 
the homestead becomes a life estate subject to 
be sold by the widow. Nelson v. Theus, 5 Tenn. 
Civ. App. (5 Higgins) 87 (1915). 


3. Necessity for Assignment. 

Where the husband dies the owner of land 
worth less than the allowed value, a formal 
assignment of the property as homestead for 
the widow is not necessary to vest in her the life 
estate in such property, because, in such case, 
the property is “unerringly designated by the 
law” as the homestead of the decedent’s widow. 
Flatt v. Mack Stadler Co., 84 Tenn. 371, 1886 
Tenn. LEXIS 110 (1886); Briscoe v. Vaughn, 103 
Tenn. 308, 52 S.W. 1068, 1899 Tenn. LEXIS 109 
(1899); Delk v. Yelton, 103 Tenn. 476, 53 S.W. 
729, 1899 Tenn. LEXIS 129 (1899); Adcock v. 
Adcock, 104 Tenn. 154, 56 S.W. 844, 1899 Tenn. 
LEXIS 23 (1899); Carver v. Maxwell, 110 Tenn. 
75, 71 S.W. 752, 1902 Tenn. LEXIS 40 (1902), 
questioned, Anderson v. Anderson, 52 Tenn. 
App. 241, 372 S.W.2d 452, 1962 Tenn. App. 
LEXIS 134 (Tenn. Ct. App. 1962); Beeler v. 
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Nance, 126 Tenn. 589, 150 S.W. 797, 1912 Tenn. 
LEXIS 79 (1912); Nelson v. Theus, 5 Tenn. Civ. 
App. (5 Higgins) 87 (1915). 


4, Application. 

In the settlement of the husband’s estate, the 
widow is not required to file any pleading 
asking that the homestead be set apart to her. 
It may be applied for verbally or in writing. 
Archer v. Archer, 3 Tenn. App. 623, — S.W. —, 
1925 Tenn. App. LEXIS 123 (Tenn. Ct. App. 
1925). 


5. Effect of Foreclosure. 

Where land is sold under a mortgage, the 
widow may be reimbursed out of the personalty 
of the insolvent estate of her husband, even 
where foreclosure of mortgage was before the 
administrator had sufficient right to protect her 
rights, and there was no waiver by reason of the 
fact that she did not assert her rights until 
after foreclosure. Yoe v. Samson, 48 S.W. 317, 
1898 Tenn. Ch. App. LEXIS 79 (1898). 


6. Waiver of Claim. 

It is suggested, but not adjudicated, that the 
widow may waive or relinquish her homestead 
rights in the lands of her deceased husband. 
Clark v. Bullen, 147 Tenn. 261, 247 S.W. 107, 
1922 Tenn. LEXIS 38 (1923). 


7. Removal from State. 

When the homestead is assigned to particu- 
lar realty, as by metes and bounds, it becomes 
in the widow a full and absolute life estate in 
the land, embraced with every right of use or 
sale that attaches to any other life estate, with 
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the exception that permanent removal from the 
state works a forfeiture and abandonment of it. 
Carey v. Carey, 163 Tenn. 486, 43 S.W.2d 498, 
1931 Tenn. LEXIS 138 (1931). 

The general rule is that homestead either 
assigned or unassigned is abandoned by the 
removal and becoming a resident of another 
state whether done by the husband or his 
widow; however, when a widow’s homestead 
has been assigned to her it is not lost when she 
removes to another state when she retains 
control of the premises by leasing or renting 
them to a tenant. Hipshire v. Stapleton, 57 
Tenn. App. 339, 418 S.W.2d 457, 1966 Tenn. 
App. LEXIS 209 (Tenn. Ct. App. 1966). 


8. Estates Subject to Homestead. 

Homestead does not attach to a reversionary 
interest in land. Hipshire v. Stapleton, 57 Tenn. 
App. 339, 418 S.W.2d 457, 1966 Tenn. App. 
LEXIS 209 (Tenn. Ct. App. 1966). 

The claimant of homestead must have the 
right of present occupancy of the land to entitle 
him to homestead although it is not essential 
that he have actual occupancy. Hipshire v. 
Stapleton, 57 Tenn. App. 339, 418 S.W.2d 457, 
1966 Tenn. App. LEXIS 209 (Tenn. Ct. App. 
1966). 


9. Surviving Spouse. 

Widow was not a surviving spouse under this 
section for the purpose of assignment of the 
homestead where her right and title to any 
interest in the estate was waived in antenup- 
tial agreement. Uhrig v. Pulliam, 713 S.W.2d 
649, 1986 Tenn. LEXIS 767 (Tenn. 1986). 


The probate court, at any of its sessions, shall have jurisdiction concurrent 
with the circuit and chancery courts, of applications for laying off of home- 


stead. 


History. 

Code 1858, § 2407 (deriv. Acts 1849-1850, ch. 
Ui uk) bs nan.) 8.4150: emod.1 Code 1932. 
§ 8367; Acts 1976, ch. 529, § 18; T.C.A. (orig. 
ed.), § 30-902. 


Cross-References. 
Chancery courts’ concurrent jurisdiction over 
partition and sales of estates, § 16-11-111. 
Circuit court, partition and distribution, 
§ 16-10-109. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 652. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1960 Tennessee Survey (Herman L. 
Trautman), 13 Vand. L. Rev. 1101 (1960). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

The Tennessee Court System — Chancery 
Court (Frederic 8. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 241 (1978). 

The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419 (1978). 
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30-2-203 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction. 
2. Attack on Assignment. 
3. Appeal. 


1. Jurisdiction. 

Where the court has acquired jurisdiction by 
the notice to the heirs or devisees and personal 
representative prescribed, a failure to comply 
rigidly with the requirements of §§ 30-2-204, 
30-2-205, may be a mere irregularity waived by 
the parties having notice. Spain v. Adams, 3 
Cooper’s Tenn. Ch. 319 (1876). 

Upon the suggestion of insolvency of an es- 
tate, the probate court has jurisdiction to set 
apart the homestead; and such assignment 
cannot be attacked in chancery except for mat- 
ter necessary to impeach a decree; and the 
transfer of a proceeding in an insolvent admin- 
istration from the probate court to the chancery 
court will not be permitted solely for the pur- 
pose of attacking such assignment. Having the 
jurisdiction to settle insolvent estates, the pro- 
bate court, as an incident thereto, has the 
power to set apart homestead in order to ascer- 
tain what remains to be sold for debts, without 
the encumbrance of the homestead. Rhea v. 
Meridith, 74 Tenn. 605, 1880 Tenn. LEXIS 302 
(1880); Steele v. Maness, 83 Tenn. 141, 1885 
Tenn. LEXIS 33 (1885); Galyon v. Gilmore, 93 
Tenn. 671, 28 S.W. 301, 1894 Tenn. LEXIS 14 
(1894). 

The probate court has no jurisdiction, in a 


30-2-203. Notice of application. 


suit brought alone for the assignment of home- 
stead, to assign to a debtor the homestead 
reserved by him in general terms in a general 
assignment made for creditors; especially 
where the homestead land is encumbered with 
liens, against which the homestead must be 
protected, or where it is necessary to reinvest 
$1,000 (now $5,000) of the proceeds in other 
land for a homestead. The chancery court alone 
has jurisdiction. Galyon v. Gilmore, 93 Tenn. 
671, 28 S.W. 301, 1894 Tenn. LEXIS 14 (1894). 


2. Attack on Assignment. 

The probate court’s assignment of homestead 
cannot be attached in chancery by creditors 
dissatisfied therewith, without allegations nec- 
essary to impeach a decree. Rhea v. Meridith, 
74 Tenn. 605, 1880 Tenn. LEXIS 302 (1880); 
Steele v. Maness, 83 Tenn. 141, 1885 Tenn. 
LEXIS 33 (1885); Galyon v. Gilmore, 93 Tenn. 
671, 28 S.W. 301, 1894 Tenn. LEXIS 14 (1894). 

Assignment in probate court cannot be collat- 
erally attacked in chancery, upon the ground 
that the allowance was too liberal and exces- 
sive, for the judgment of the probate court 
cannot be reversed or drawn in question in such 
proceeding. Peterson v. Goudge, 6 Tenn. Civ. 
App. (6 Higgins) 288 (1916). 


3. Appeal. 

Appeal from the final judgment of the pro- 
bate court is to the appellate court. Hill v. 
Bowers, 51 Tenn. 272, 1871 Tenn. LEXIS 161 
(1871). 


(a) When an application for homestead is filed pursuant to this part, it shall 
be served upon the personal representative, if one has been appointed, and to 
the heirs or devisees and distributees or legatees who reside in this state. If 
there is a minor interested, the guardian shall also be served, and, if no 
guardian has been appointed, the courts shall appoint a guardian ad litem for 
the minor. Service of the application upon the parties named pursuant to this 
subsection (a), shall constitute adequate notice of the application for home- 
stead. 

(b) It shall not be necessary to serve the application for homestead upon 
nonresidents, but any nonresident interested in the estate and not so served 
shall have three (3) years from the date of the application to move for a 
rehearing of the cause. The filing of a petition for a rehearing and service of the 
petition on all interested parties shall constitute adequate notice of the 
rehearing. The cost of the rehearing shall be taxed as may be deemed just by 
the court. 


mod. Code 1932, §§ 8368 — 8370; impl. am. 
Acts 1976, ch. 529, § 1; T.C.A. (orig. ed.), §§ 30- 
903 — 30-905; Acts 2002, ch. 735, § 14. 


History. 
Code 1858, §§ 2408 — 2410 (deriv. Acts 1849- 
1850, ch. 77, § 3-5); Shan., §§ 4151 — 4153; 
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Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 652, 1078. 
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Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1101, 4-1103, 4-1110. 


NOTES TO DECISIONS 


1. Failure to Give Notice. 

Inasmuch as husband did not file a formal 
application for homestead or give the proper 
notice required, he was not entitled to an award 


of homestead and it was error for the chancellor 
to make such an award. In re Estate of Gray, 
729 S.W.2d 668, 1987 Tenn. App. LEXIS 2452 
(Tenn. Ct. App. 1987). 


30-2-204. Application for homestead — Action to set aside property so 
designated. 


(a) The surviving spouse may make application to any one of the courts 
named in § 30-2-202 in the county where the husband or wife, as the case may 
be, last resided before death, for the appointment of two (2) freeholders or 
householders of the county, unconnected by affinity or consanguinity with 
those interested in the estate of the deceased, to allot and set apart the 
homestead to the applicant, in connection with the county surveyor, or the 
surveyor’s deputy. 

(b) Any action to set aside the property designated in this section shall be 


brought within the time limits set by § 31-4-102. 


History. 

Code 1858, § 2411 (deriv. Acts 1849-1850, ch. 
77, § 2); Shan., § 4154; mod. Code 1932, 
§ 8371; Acts 1976, ch. 529, § 14; T.C.A. (orig. 
ed.), § 30-906; Acts 1999, ch. 491, § 3. 


Cross-References. 

Circuit court, partition and distribution, 
§ 16-10-109. 

Concurrent jurisdiction of chancery court 
over partition and sales of estates, § 16-11-111. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
$12). 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 652, 653. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1102, 4-1103. 


NOTES TO DECISIONS 


Analysis 


In General. 

Commissioners’ Appointment. 
Commissioners’ Duties. 
Commissioners’ Report. 


Sees Te 


. In General. 

Inasmuch as husband did not file a formal 
application for homestead or give the proper 
notice required, he was not entitled to an award 
of homestead and it was error for the chancellor 
to make such an award. In re Estate of Gray, 
729 S.W.2d 668, 1987 Tenn. App. LEXIS 2452 
(Tenn. Ct. App. 1987). 


2. Commissioners’ Appointment. 

While the presumption is always in favor of 
the legality and regularity of the action of a 
judicial tribunal, the requirements of the stat- 
ute make it essential that the order appointing 
the commissioners should affirmatively show 


_ that they have the qualifications prescribed by 


this statute, namely, that they are “freeholders 
or householders of the county, unconnected by 
affinity or consanguinity with those interested 
in the estate of the deceased”; and the order 
should specify the surveyor, deputy surveyor, or 
other competent person to act with them as 
surveyor and commissioner. James v. Fields, 52 
Tenn. 394, 1871 Tenn. LEXIS 274 (1871). 

Where the commissioners were appointed by 
consent of the parties interested, their report is 
not subject to exception, upon the ground that 
the record failed to show that they were not 
related to the parties in interest. Christopher v. 
Christopher, 92 Tenn. 408, 21 S.W. 890, 1892 
Tenn. LEXIS 88 (1893). 


3. Commissioners’ Duties. 

Without encroaching upon the large discre- 
tion reposed in the commissioners, the court 
should, in complicated cases, give them such 
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direction in advance as will enable them prop- 
erly to discharge their duties, and such as will 
save or prevent litigation, delay, and expense. 
Clift v. Clift, 87 Tenn. 17, 9 S.W. 198, 1888 
Tenn. LEXIS 29 (1888). 

It is not fatal that order does not show that 
commissioners are not disinterested. Cooley v. 
Cooley’s Heirs, 37 S.W. 1028, 1896 Tenn. Ch. 
App. LEXIS 51 (1896). 

Chancellor properly appointed commission- 
ers to set apart the homestead, in kind, where 
property was so situated and was of such char- 
acter as to be susceptible of a partition in kind. 
Cobb v. Pegues, 8 Tenn. App. 74, — S.W.2d —, 
1928 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1928). 


30-2-207 


4. Commissioners’ Report. 

The court cannot determine how to allot 
without the report of the commissioners ap- 
pointed upon application of the widow to allot 
and set apart. Wilhite v. Farley, 15 Tenn. App. 
317, — S.W.2d —, 1932 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1932). 

Court should not as a matter of practice 
attempt to determine questions relating to the 
allotment of homestead until commissioners 
have been appointed and have reported their 
findings. Wyrick v. Hale, 30 Tenn. App. 597, 209 
S.W.2d 50, 1947 Tenn. App. LEXIS 113 (Tenn. 
Ct. App. 1947). 


30-2-205. Appointment of substitute surveyor. 


If the surveyor is connected with any of the parties interested, either by 
affinity or consanguinity, the court shall appoint some competent surveyor, 
other than the surveyor’s deputy, in the surveyor’s place. 


History. 

Code 1858, § 2412 (deriv. Acts 1849-1850, ch. 
77, § 2); Shan., § 4155; mod. Code 19382, 
§ 8372; T.C.A. (orig. ed.), § 30-907. 


30-2-206. Proceedings summary. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 653. 


The proceedings upon applications for homestead are summary, unless the 
applicant is the personal representative, and shall be heard and determined at 


the first term after notice. 


History. 

Code 1858, § 2413 (deriv. Acts 1784 (Apr.), 
ch. 22, § 10); Shan., § 4156; mod. Code 1932, 
§ 8373; T.C.A. (orig. ed.), § 30-908. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 653. 


30-2-207. Order delivered to surveyor — Commissioners notified to lay 
off homestead — Oath. 


The clerk of the court shall, within forty (40) days after the adjournment of 
the court, deliver to the surveyor a copy of the order, and thereupon the 
surveyor shall notify the two (2) commissioners of the time and place, to be 
designated by the surveyor, of laying off the homestead; before entering upon 
that duty, the surveyor shall administer to the commissioners an oath for the 
faithful and true performance of that duty. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 655. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1103. 


History. 

Code 1858, § 2415 (deriv. Acts 1849-1850, ch. 
77, § 6; 1851-1852, ch. 95, § 1); Shan., § 4158; 
mod. Code 1932, § 8375; impl. am. Acts 1976, 
ch. 529, § 1; T.C.A. (orig. ed.), § 30-909. 


30-2-208 
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NOTES TO DECISIONS 


1. Oath of Commissioners. 
If the report recites that the commissioners 
were “qualified,” it is a sufficient statement 


surveyor, exception to the report, averring that 
they were not properly sworn, will be overruled. 
Christopher v. Christopher, 92 Tenn. 408, 21 


that they were sworn; and especially if the 
proof shows they were in fact sworn by the 


S.W. 890, 1892 Tenn. LEXIS 88 (1893). 


30-2-208. Out-of-county lands. 


Should any of the lands to which the applicant may be entitled as homestead 
lie out of the county where the application is made, the commissioners, if so 
directed in the order of court, shall view and take them into estimate. 


mod. Code 1932, § 8375; Acts 1976, ch. 529, 
§ 15; T.C.A. (orig. ed.), § 30-910. 


History. 
Code 1858, § 2415 (deriv. Acts 1849-1850, ch. 
77, § 6; 1851-1852, ch. 95, § 1); Shan., § 4158; 


30-2-209. Assignment out of sale proceeds. 


If real estate is so situated that homestead cannot be set apart, as provided 
in this part, then the realty shall be sold and five thousand dollars ($5,000) of 
the proceeds invested in real estate, under the direction of the court having 
jurisdiction to be held as homestead subject to the law governing homestead, 
or if the court deems it more desirable and practical, it may order the payment 
of five thousand dollars ($5,000) in cash or other personal property outright 
and in fee to the surviving spouse, if any, otherwise to the minor children, if 


any, in lieu of all other homestead rights in the realty of the deceased. 


History. 

Acts 1878, ch. 98, § 1; Shan., §§ 3808, 4145; 
mod. Code 1932, §§ 7729, 8357; impl. am. Acts 
1933, ch. 72, § 1; C. Supp. 1950, § 7729; Acts 
1976, ch. 529, § 16; 1979, ch. 61, § 9; T.C.A. 
(orig. ed.), § 30-912; Acts 1985, ch. 140, § 11. 


Cross-References. 
Extent and limitation of exemption, § 26-2- 
306. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 496. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 654, 1078. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1102, 4-1110. 


Law Reviews. 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

Rights of Creditors in Insurance — The Ten- 
nessee Exemption Statutes (Paul J. Hartman), 
5 Vand. L. Rev. 760 (1952). 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries, 3 Mem. St. U.L. Rev. 327 (1973). 


30-2-210. Assignment of homestead and plat recorded. 


The commissioners shall, in their report, exhibit a plat of the homestead, and 
also plainly set forth the same by metes and bounds where the homestead can 
be so assigned, and if the report is confirmed by the court, the clerk shall enter 
it in full with the plat on the records of the court. 


History. 
Code 1858, § 2417 (deriv. Acts 1849-1850, ch. 


77, § 7); Shan., § 4160; Code 1932, § 8377; 


Acts. 1976,..ch.\529,8 17.1. GA. (org. ed). 
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§ 30-913. 
Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 655, 656. 


30-2-301 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1104. 


NOTES TO DECISIONS 


Analysis 


1. Commissioners’ Report. 
gruriat 


1. Commissioners’ Report. 

It would be more regular for the report of the 
commissioners to recite and show that the 
homestead set apart is worth the allowed value, 
but this is not absolutely necessary, and the 
failure to do so is not fatal. If the report is 
excepted to for want of such recitation, or 
showing, it may be shown by proof that the 
homestead is worth that amount. Christopher 
v. Christopher, 92 Tenn. 408, 21 S.W. 890, 1892 
Tenn. LEXIS 88 (1893). 


30-2-211. Costs. 


Court should not as a matter of practice 
attempt to determine questions relating to the 
allotment of homestead until commissioners 
have been appointed and have reported their 
findings. Wyrick v. Hale, 30 Tenn. App. 597, 209 
S.W.2d 50, 1947 Tenn. App. LEXIS 113 (Tenn. 
Ct. App. 1947). . 


2. Plat. 

The report should always contain, or be ac- 
companied with, a plat, giving the metes and 
bounds thereof. James v. Fields, 52 Tenn. 394, 
1871 Tenn. LEXIS 274 (1871); Spain v. Adams, 
3 Cooper’s Tenn. Ch. 319 (1876). 


The costs of the application shall be paid by the applicant unless the court 


otherwise adjudge. 


History. 

Code 1858, § 2418 (deriv. Acts 1815, ch. 85, 
§ 3); Shan., § 4161; mod. Code 1932, § 8378; 
T.C.A. (orig. ed.), § 30-914. 


Textbooks. 


Estates (4th ed., Phillips and Robinson), 
§§ 652, 656. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1105. 


Pritchard on Wills and Administration of 


PART 3 
INVENTORY AND MANAGEMENT 


30-2-301. Making inventory — Return — Notice to beneficiaries. 


(a) The personal representative, within sixty (60) days after entering on the 
administration of a testate or intestate estate, shall make a complete and 
accurate inventory of the probate estate of the deceased, and return the 
inventory to the clerk of the court exercising probate jurisdiction in the county 
of the estate, and verify it by the personal representative’s oath before the clerk 
or before any person authorized by law to administer oaths in such cases 
whether within or without the borders of the state. When the will of the 
deceased excuses the requirement for making and filing an inventory of the 
estate, or when excused by all of the residuary distributees or legatees, no 
inventory shall be required of a solvent estate, unless demanded by any 
residuary distributee or legatee of the estate. 

(b)(1) Except as provided in subdivision (b)(4), the personal representative, 

within sixty (60) days after entering on the administration, shall notify: 
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(A) Each legatee or devisee under the will that that person or entity is 

a beneficiary by sending, by first class mail or personal delivery, a 

complete copy of the will to those beneficiaries sharing in the residue of the 

estate, and by sending a copy of the paragraph or paragraphs of the will 
containing the bequests to those beneficiaries only receiving bequests; and 

(B) Each residuary distributee of an intestate deceased person by 

sending that person a copy of the letters of administration. 

(2) If the residue or a portion thereof is distributable to a trustee for the 
benefit of others, a complete copy of the will shall be sent to the trustee who 
shall have the obligation under title 35 to send copies of the will to the trust 
beneficiaries. 

(3) Within the sixty-day period, the personal representative shall also 
execute and file with the clerk of the court an affidavit that the required 
copies have been mailed or delivered to the beneficiaries or distributees, and 
an explanation of efforts to identify and locate beneficiaries or distributees, 
if any, to whom copies have not yet been sent. 

(4) The personal representative shall not be required to comply with the 
requirements of subdivisions (b)(1) and (b)(3) if: 

(A) The personal representative and the sole beneficiary of the estate 

are the same person; or 

(B) The decedent’s will was admitted to probate in solemn form. 

(5) Within the sixty-day period, the personal representative shall execute 
and file with the clerk of the court an affidavit that the bureau of TennCare 
has been notified of the decedent’s death pursuant to § 71-5-116. 

(6)(A) Following expiration of the sixty-day period, specified in subsection 

(a), a person or entity may file a notice with the clerk’s office that provides 

the name, current mailing address and actual physical address of any 

legatee or distributee who has not been identified or has not been located 
by the personal representative. The notice may not be filed prior to the 
expiration of the sixty-day period. 

(B)G)(a) The person or entity filing notice pursuant to subdivision 
(b)(6)(A) shall be entitled to a reasonable fee for each legatee or 
distributee for whom the person or entity filing the notice provides 
satisfactory proof, as defined in subdivision (b)(6)(C), of the legatee or 
distributee’s relationship to the decedent. 

(6) Other than a reasonable fee, such person or entity shall not be 
entitled to any other compensation from any person or entity, includ- 
ing any legatee or distributee, for providing the information to the 
legatee or the distributee or to the clerk. 

(c) Such fee shall be determined by the contract between the 
legatee or distributee and the person or entity filing the notice; 
provided, however, such fee shall not exceed one-third (1%) of the 
legatee or distributee’s interest. 

(d) Any contract entered into between a person or entity filing 
notice pursuant to subdivision (b)(6)(A) and a legatee or distributee 
prior to the expiration of the sixty-day period specified in subsection 
(a), shall be null and void and unenforceable in a court of law. 

(ii) If more than one person or entity submits accurate identifying 
information to the clerk, then the person or entity that has a contract 
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with the legatee or distributee shall be entitled to the fee provided by 


this subdivision (b)(6). 


(C) For the purposes of this subdivision (b)(6), any one of the following 
constitutes satisfactory proof of the relationship between the legatee or 


distributee and the decedent: 


(i) An affidavit of pedigree pursuant to § 30-2-711; 
(ii) An affidavit of heirship pursuant to § 30-2-712; 
(iii) Vital records establishing the relationship; or 
(iv) Other proof satisfactory to the court. 


History. 

Code 1858, § 2241 (deriv. Acts 1723, ch. 10, 
§ 2; 1851-1852, ch. 180, § 1); Shan., § 3977; 
Code 1982, § 8189; Acts 1957, ch. 34, § 1; 
T.C.A. (orig. ed.), § 30-501; Acts 1984, ch. 644, 
§ 1; 1988, ch. 854, §§ 6, 7; 1992, ch. 951, §§ 4, 
5; 2006, ch. 639, § 1; 2008, ch. 1050, § 1; 2010, 
ch. 893, §§ 1, 2. 


Cross-References. 

Administrator appointed to succeed resign- 
ing representative, time in which inventory to 
be taken, § 30-1-113. 

Comparison of inventories with tax rolls, 
§ 67-1-1009. 

Estate tax, title 67, chapter 8, part 2. 

Inheritance taxes, title 67, chapter 8, parts 
3-5. 

Inventory of safe deposit boxes, § 45-2-905. 

Inventory proved incomplete, effect, § 30-2- 
608. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 

Tax assessment, filing of return, § 67-5-511. 

Tax assessment of property of estate, § 67-5- 
502. 

Theft of property, § 39-14-103. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 662, 664, 986. | 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1302 — 4-1304, 4-1401. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, Il. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273 (1979). 

Marital Deduction Planning Under the Tax 
Reform Act of 1976 (Ronald S. Borod, William 
H. Lawson, Jr., Clayton D. Smith), 7 Mem. St. 
U.L. Rev. 181 (1977). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 

Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3, Tenn. B.J. 22 (1990). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189 (1978). 

The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 

The Tolling of Statutes of Limitations in 
Tennessee, 14 Mem. St. U.L. Rev. 375 (1984). 

Value definition clauses: The basics (Dan W. 
Holbrook), 37 No. 3 Tenn. B.J. 33 (2001). 


Attorney General Opinions. 

Surplus campaign funds of deceased candi- 
date for state or local office, OAG 99-118, 1999 
Tenn. AG LEXIS 118 (5/14/99). 


NOTES TO DECISIONS 


1. Penalty for Failure to File. 

When an executor did not file an inventory of 
the estate, did not keep a record of the trans- 
actions affecting the estate, and did not file a 
report until after a bill for an accounting was 
instituted more than seven years after he had 


30-2-302. Recording of inventory. 


qualified as executor he was not entitled to 
compensation for his services and the fact that 
there had been litigation concerning insurance 
proceeds would not excuse him. State v. Hardi- 
son, 26 Tenn. App. 80, 167 S.W.2d 998, 1942 
Tenn. App. LEXIS 33 (1942). 


The clerk shall present the inventory to the court, and, if it appears to be 
regular, the court shall order it to be recorded in the book of inventories. 


30-2-303 


History. 

Code 1858, § 2242 (deriv. Acts 1851-1852, ch. 
180, § 1); Shan., § 3978; Code 1932, § 8190; 
T.C.A (orig. ed.), § 30-502. 


Cross-References. 
Duties of county clerk, § 18-6-106. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 663. 


ADMINISTRATION OF ESTATES 62 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1305. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman), 18 Vand. L. Rev. 1185 (1965). 


NOTES TO DECISIONS 


Analysis 


. Inventory — Right to Impeach. 
—Creditors and Heirs. 

. —Personal Representative. 

—Sureties of Personal Representative. 
Proof of Assets When Not Inventoried. 
Burden of Proof. 


. Inventory — Right to Impeach. 


be ATONE 


. —Creditors and Heirs. 

“The inventories and settlements of adminis- 
trators have the verity of judicial records, ex- 
cept that they may be impeached by those 
interested in the estate, as not showing the full 
measure of the administrator’s liability. Snod- 
grass v. Snodgrass, 60 Tenn. 157, 1873 Tenn. 
LEXIS 428 (1873). 


3. —Personal Representative. 

The administrator is responsible for all the 
assets included in his inventory, although they 
do not properly belong to the estate, unless he 
can show that he was mistaken in the facts 
upon which he admitted his liability. Snodgrass 
v. Snodgrass, 60 Tenn. 157, 1873 Tenn. LEXIS 
428 (1873); Sanders v. Forgasson, 62 Tenn. 249, 
1873 Tenn. LEXIS 186 (1873); Little v. Cook, 78 
Tenn. 715, 1882 Tenn. LEXIS 240 (1882). 


4, —Sureties of Personal Representative. 
The sureties of an executor or administrator 


are not precluded by the inventory from show- 
ing the truth as to the ownership of property 
included therein, and may show that it belongs 
to others, and not to the decedent, or that the 
executor or administrator had no right to ad- 
minister such property, and thus escape liabil- 
ity, though he may be personally liable. Snod- 
grass v. Snodgrass, 60 Tenn. 157, 1873 Tenn. 
LEXIS 428 (1873); Sanders v. Forgasson, 62 
Tenn. 249, 1873 Tenn. LEXIS 186 (1873); Little 
v. Cook, 78 Tenn. 715, 1882 Tenn. LEXIS 240 
(1882). 


5. Proof of Assets When Not Inventoried. 

Upon the issue fully administered in an ac- 
tion against a personal representative, the 
plaintiff may prove assets, although no inven- 
tory has been returned. Marr v. Rucker, 20 
Tenn. 348, 1839 Tenn. LEXIS 59 (1839); Gilpin 
v. Noe, 56 Tenn. 192, 1872 Tenn. LEXIS 126 
(1872). 


6. Burden of Proof. 

Upon the issue fully administered in an ac- 
tion against a personal representative, the 
plaintiff has the burden of proof of assets, 
although no inventory has been returned or the 
assets were not included in the inventory re- 
turned. Marr v. Rucker, 20 Tenn. 348, 1839 
Tenn. LEXIS 59 (1839); Gilpin v. Noe, 56 Tenn. 
192, 1872 Tenn. LEXIS 126 (1872). 


30-2-303. Sale of decedent’s effects. 


Unless otherwise directed by the will and unless the specific personal 
property is the subject of a bequest, the personal representative of a testate or 
intestate estate may, in the personal representative’s discretion, sell the 
personal property of the decedent at public or private sale, for cash or on terms, 
in such manner and for such prices as the personal representative may deem 
advisable; but the personal representative shall not make a private sale to the 
personal representative, to business associates, to members of the personal 
representative’s immediate family or to their agents without court approval or 
the written consent of all residuary distributees of the estate. The personal 
representative may employ persons or firms to conduct the sale and shall 
receive credit for all reasonable expenses of the sale in the final accounting. 
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History. 

Code 1858, §§ 2243-2245 (deriv. Acts 1723, 
ch. 10, § 2; 1797, ch. 7, § 5); Shan., §§ 3979- 
3981; mod. Code 1932, §§ 8191-8193; T.C.A. 
(orig. ed.), §§ 80-503 — 30-505; Acts 1985, ch. 
140, § 12. 


Cross-References. 
Duties of county clerk, § 18-6-106. 
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Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
ale Pal wa Vaal ALS 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1204. 


NOTES TO DECISIONS 


Analysis 


. Provisions Directory. 

. Private Sale. 

—Validity. 

. —Liability of Personal Representative. 
—Fraud in Sale. 

. Delay in Sale — Discretion. 

. Obligation to Sell Property. 


. Provisions Directory. 

This statute prescribing the manner, time, 
and place of the sale of the goods and chattels of 
a decedent is merely directory. Sneed v. Hooper, 
3 Tenn. 200, 1 Cooke 200, 1812 Tenn. LEXIS 56 
(1812); Johnston v. Dew, 6 Tenn. 224, 1818 
Tenn. LEXIS 52 (1818); Hooper v. Bryant, 11 
Tenn. 1, 1832 Tenn. LEXIS 10 (1832); Johnson 
v. Kay, 27 Tenn. 142, 1847 Tenn. LEXIS 61 
(1847); Lyon v. Lyon, 1 Cooper’s Tenn. Ch. 225 
(1873). 


2. Private Sale. 


3. —Validity. 
A bona fide private sale of the goods of the 
deceased vests good title in the purchaser, even 


against creditors of the estate. Johnson v. Kay, 
27 Tenn. 142, 1847 Tenn. LEXIS 61 (1847). 


4, —Liability of Personal Representative. 

The administrator, having the interest in the 
goods of the deceased, may alien, sell, or dis- 
pose of them at private sale, or otherwise, and 
in doing so, generally speaking, he will incur no 
liability beyond accounting for their value. 
Johnson v. Kay, 27 Tenn. 142, 1847 Tenn. 
LEXIS 61 (1847). 

Where a will gives the executors “full and 
ample authority and power ... to use their 
discretion” in the settlement of the estate, the 


executors cannot be held liable on account of 
the private sale of corporate stock, where they 
exercised the discretion which a reasonably 
prudent and intelligent person would have 
used in the administration of his own affairs. 
Lovewell v. Schoolfield, 217 F. 689, 1914 U.S. 
App. LEXIS 1466 (6th Cir. 1914). 


5. —Fraud in Sale. 

Purchaser from executor takes good title to 
property sold unless there is fraud in collusion 
with the executor. Hadley v. Kendrick, 78 Tenn. 
525, 1882 Tenn. LEXIS 218 (1882). 


6. Delay in Sale — Discretion. 

A personal representative who, in good faith 
and upon reasonable grounds, postpones the 
sale of bank stocks, will not be held liable for 
loss to the estate resulting from the subsequent 
depreciation of such stocks, in consequence of 
events that he could not foresee or control, and 
especially is this so where the delay is made at 
the instance or request of the parties benefi- 
cially interested. He is permitted a discretion in 
fixing the time, place, and terms of selling 
stocks which is not allowable as to perishable 
property. Prejudicial haste and dangerous de- 
lay are alike to be avoided in sales of stocks. 
Pearson v. Gillenwaters, 99 Tenn. 446, 42 S.W. 
9, 1897 Tenn. LEXIS 51, 63 Am. St. Rep. 844, 63 
Am. St. Rep. 844 (1897). 


7. Obligation to Sell Property. 

Discretion granted to the personal represen- 
tative by this section relates to the procedure 
for selling the decedent’s personal property, not 
whether to sell; thus, a representative was 
required to sell stock and distribute the pro- 
ceeds among the beneficiaries equally. Austin v. 
Austin (In re Estate of Austin), 920 S.W.2d 209, 
1996 Tenn. LEXIS 222 (Tenn. 1996). 


30-2-304. Apportionment of rents upon death of life tenant. 


(a) Where a tenant for life of real estate creates a lease out of the tenant’s 
estate for one (1) or more years, and dies before the expiration of the lease, and 
before the term fixed for the payment of the rent, the rent may be apportioned, 
and the executor or administrator of the tenant for life may recover of the 
lessee, pro rata, according to the contract, and for the time the lessee had the 
use of the property until the death of the tenant for life. 

(b) Whenever any person has rented from a life tenant by written contract 
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signed by the life tenant any real estate, adapted to and rented for farming or 
agricultural purposes, for a period not exceeding one (1) year, and the written 
contract has been entered into after December 1st of the preceding year, and 
the life tenant dies after the succeeding January 1st and during the year for 
which the contract is made, the lessee shall have the right to hold possession 
of such premises until the end of the year or term as against the remaindermen 
and all other persons; and in this case the rents on the premises for the year 
shall be apportioned between the estate of the deceased life tenant and the 


remainderman as provided by subsection (a). 


History. 

Acts 1877, ch. 159; 1925, ch: 51, § 1; Shan. 
Supp., §§ 4184, 4184a1; Code 1932, §§ 8406, 
8407; T.C.A. (orig. ed.), §§ 30-506, 30-507. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 626. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, § 33; 21 Tenn. 
Juris., Remainders, Reversions and Executory 
Interests, § 25. 


NOTES TO DECISIONS 


Analysis 


1. Duration of Lease. 
2. Apportionment of Rents and Emblements. 


1. Duration of Lease. 

A life tenant cannot create a lease on land 
which will extend beyond the life estate. Collins 
v. Crownover, 57 S.W. 357, 1900 Tenn. Ch. App. 
LEXIS 28 (1900); Turner v. Turner, 132 Tenn. 
592, 179 S.W. 132, 1915 Tenn. LEXIS 50 (1915); 
Hawkins v. McCall, 7 Tenn. App. 13, — S.W.2d 
—, 1928 Tenn. App. LEXIS 17 (Tenn. Ct. App. 
1928). 


2. Apportionment of Rents and Emble- 
ments. 

Where life tenant leased land in fall of 1898 
for the following crop year of 1899 but died on 
17th day of March, 1899 the remainderman 
was entitled to possession at once of land which 
had been prepared for crops but not planted, 


since administrator of life tenant had only the 
right to collect rent up to the date of the death 
of life tenant. Collins v. Crownover, 57 S.W. 357, 
1900 Tenn. Ch. App. LEXIS 28 (1900). 

Where after the death of the life tenant the 
remainderman sought to recover possession of 
the land and compensation from a sublessee for 
its use there was no ratification of the lease 
within the meaning of this section, and lessee 
was entitled to the emblements requiring an 
outlay of labor and industry without payment 
of any compensation for the use of the land in 
harvesting the emblements. Turner v. Turner, 
132 Tenn. 592, 179 S.W. 132, 1915 Tenn. LEXIS 
50 (1915). 

Where life tenant rented warehouse for a 
period of five years but died within two years, 
the administrator of the estate of deceased life 
tenant who collected the rents was liable to the 
remainderman for the rents collected. Hawkins 
v. McCall, 7 Tenn. App. 13, — S.W.2d —, 1928 
Tenn. App. LEXIS 17 (Tenn. Ct. App. 1928). 


30-2-305. Debts chargeable against all assets. 


Every debtor’s property, except such as may be specially exempt by law, is 
assets for the satisfaction of all the debtor’s just debts. 


History. 

Code 1858, § 2252 (deriv. 5 Geo. II, ch. 7, 
§ 4); Shan., § 3985; Code 1932, § 8197; T.C.A. 
(orig. ed.), § 30-508. 


Cross-References. 

Insolvent estates, title 30, ch. 5. 

Sale of land to pay debts, title 30, ch. 2, part 
4. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 611, 849, 852. 


Law Reviews. 

Creditors’ Rights and Security Transactions 
— 1954 Tennessee Survey, 7 Vand. L. Rev. 799 
(1954). 

Insurance Proceeds in Trust (Troy Beatty, 
Jr.), 28 Tenn. L. Rev. 344 (1961). 

Rights of Creditors in Insurance — The Ten- 
nessee Exemption Statutes (Paul J. Hartman), 
5 Vand. L. Rev. 760 (1952). 
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NOTES TO DECISIONS 


Analysis 
1. Assets for Satisfaction of Debts. 
2. —Definition. 
3. —Debts of Personal Representative. 
4. —Equity in Mortgaged Property or Deed of 
Trust. 
5. —Land. 
6. — —Executory Contracts. 
7. ——Redemption Money. 
8. ——Growing Trees. 
9. — —Growing Crops. 
10. — —Fixtures. 


11. —Notes and Accounts Due Decedent. 

12. —Life Insurance Proceeds. 

13. —Annuities Reserved in Deeds. 

14. Sale of Real Estate. 

15. —Exhaustion of Personalty as Prerequi- 
site. 

16. —Priority of Sale. 

17. —Will Provisions — Effect. 

18. —Rents of Land. 

19. —Waste of Personal Assets by Personal 
Representative. 

20. —Distribution upon Refunding Bonds. 

21. —Land Held by Title Bond. 

22. —Vendor’s and Purchase Money Liens — 
Effect. 

23. —Widow’s Rights of Homestead. 

24. —Costs of Foreign Administration Not 
Chargeable. 

25. Enforcement of Liens — Rights of Heirs 
and Devisees. 

26. Equitable Conversion. 

27. —Inter Vivos or Will Directions. 

28. —Land Purchased by Personal Represen- 
tative with Personalty. 

29. Wife’s Property when Decedent. 

30. Debts Chargeable Against Assets. 

31. —Wrongful Death Action Against Personal 
Representative of Deceased. 

32. Parties to Proceedings. 

33. Debtor’s Property Assets for Creditors — 
During Life of Debtor. 

34, —Fraudulent Conveyance — Definition. 

35. —Spendthrift Trusts — Inter Vivos Rights. 

36. —Remaindermen’s Interests Subject to 
Creditors. 

37. —Creditor’s Bill. 


1. Assets for Satisfaction of Debts. 

Debts of the testator are to be paid from the 
personal property unless there is some specific 
provision in his will otherwise. Wilson v. Smith, 
50 Tenn. App. 188, 360 S.W.2d 78, 1962 Tenn. 
App. LEXIS 148 (Tenn. Ct. App. 1962). 

Where husband’s will directed his widow, 
who was executrix, to pay all his debts, gave 
widow all his personal property and life estate 
in his real property, and value of personal 
property greatly exceeded cost of administra- 
tion and amount of debts, estate of widow was 


not entitled to recover proceeds which widow 
paid subsequent to husband’s death on mort- 
gage on land held by husband at his death and 
which was sold after widow’s death. Wilson v. 
Smith, 50 Tenn. App. 188, 360 S.W.2d 78, 1962 
Tenn. App. LEXIS 148 (Tenn. Ct. App. 1962). 


2. —Definition. 

The word “assets” usually means property 
and funds going into the hands of the personal 
representative for the payment of the debts of 
the decedent. COMBS v. COMBS, 131 Tenn. 66, 
173 S.W. 441, 1914 Tenn. LEXIS 85 (1914); 
Sharp v. Cincinnati, N. O. & T. P. R. Co., 133 
Tenn. 1, 179 S.W. 375, 1915 Tenn. LEXIS 67 
(1915). 


3. —Debts of Personal Representative. 

Sureties respond for debt of a personal rep- 
resentative to the estate as for other debts so 
due. Spurlock v. Earles, 67 Tenn. 437, 1874 
Tenn. LEXIS 396 (1874). 


4. —Equity in Mortgaged Property or 
Deed of Trust. 

As to mortgage or deed of trust on lands of 
decedent, estate has equity in surplus that may 
be left after the satisfaction of the secured debt. 
Woman’s College v. Horne, 60 S.W. 609, 1900 
Tenn. Ch. App. LEXIS 138 (1900). 


5. —Land. 


6. — —Executory Contracts. 

Money paid by decedent for land under an 
unexecuted and repudiated parol contract for 
the purchase of land is personal assets, and 
must be collected by personal representative. 
Crippen v. Bearden & Odell, 24 Tenn. 129, 1844 
Tenn. LEXIS 41 (1844). 

The executory contract of the sale of land 
vests the equitable title in the purchaser. Lun- 
sford v. Jarrett, 79 Tenn. 192, 1883 Tenn. 
LEXIS 40 (1883); Kelley v. Kelley, 83 Tenn. 194, 
1885 Tenn. LEXIS 41 (1885). 

Where there is an executory contract of the 
sale of land, upon the death of the vendor, his 
executor or administrator will be entitled to 
receive the purchase money remaining unpaid. 
Lunsford v. Jarrett, 79 Tenn. 192, 1883 Tenn. 
LEXIS 40 (1883); Kelley v. Kelley, 83 Tenn. 194, 
1885 Tenn. LEXIS 41 (1885). 


7. ——Redemption Money. 

Where land is redeemed after the death of 
the purchaser, the redemption money goes to 
his personal representative, and not to his 
heirs, where he had not taken the sheriffs 
deed; but where he had taken the sheriff's deed, 
and had thus become vested with the legal title, 
then the money should be paid to his heirs. The 
redemption money, when going to the personal 
representative, constitutes a fund for the pay- 
ment of debts and for distribution. Campbell v. 
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Campbell, 40 Tenn. 325, 1859 Tenn. LEXIS 89 
(1859). 


8. — —Growing Trees. 

Growing trees constitute an interest in the 
land and are a part of the realty. Childers v. 
Wm. H. Coleman Co., 122 Tenn. 109, 118 S.W. 
1018, 1909 Tenn. LEXIS 6 (1909). 


9. ——Growing Crops. 

The personal representative of a life tenant is 
entitled to the growing crops as emblements, as 
against the remainderman or _ reversioner. 
Hunt v. Watkins, 20 Tenn. 498, 1840 Tenn. 
LEXIS 9 (1840); Hawkins v. Skeggs’s Adm’, 29 
Tenn. 31, 1848 Tenn. LEXIS 34 (1848); In re 
Turner, 101 Tenn. 701, 50 S.W. 757, 1898 Tenn. 
LEXIS 126 (1898); Emert v. Blair, 121 Tenn. 
240, 118 S.W. 685, 1908 Tenn. LEXIS 18 (1908). 

A devisee during her widowhood, who volun- 
tarily puts an end to the estate by her marriage 
while the crop is growing, is not entitled to such 
crop as emblements. Hawkins v. Skeggs’s 
Adm’r, 29 Tenn. 31, 1848 Tenn. LEXIS 34 
(1848). 

Growing crops pass under a completed sale 
and conveyance of the land, whether private or 
judicial, in the absence of exception or reserva- 
tion. Pickens v. Reed, 31 Tenn. 80, 1851 Tenn. 
LEXIS 22 (1851); Shofner v. Shofner, 37 Tenn. 
94, 1857 Tenn. LEXIS 83 (1857); Vaughn v. 
Vaughn, 88 Tenn. 742, 13 S.W. 1089, 1890 Tenn. 
LEXIS 13 (1890). 

The growing crops on the land of an intestate 
owner go to his administrator, and not to his 
heirs, because growing crops, the product of 
annual planting called emblements, are per- 
sonal property. Shofner v. Shofner, 37 Tenn. 94, 
1857 Tenn. LEXIS 83 (1857); Carson v. Brow- 
der, 70 Tenn. 701, 1879 Tenn. LEXIS 225 
(1879); Edwards v. Thompson, 85 Tenn. 720, 4 
S.W. 913, 1887 Tenn. LEXIS 15, 4 Am. St. Rep. 
807 (1887); Vaughn v. Vaughn, 88 Tenn. 742, 13 
S.W. 1089, 1890 Tenn. LEXIS 13 (1890). 

Growing crops are so appurtenant to the 
land, and so partake of the nature of realty, 
that, if the owner die testate, the crops then 
growing will pass with the land to the devisee, 
to the exclusion of the executor, unless a con- 
trary intention is manifested in the will. 
Shofner v. Shofner, 37 Tenn. 94, 1857 Tenn. 
LEXIS 88 (1857); Ellis v. Foster, 54 Tenn. 131, 
1872 Tenn. LEXIS 30 (1872); Vaughn v. 
Vaughn, 88 Tenn. 742, 13 S.W. 1089, 1890 Tenn. 
LEXIS 18 (1890). 

The assignment of homestead or dower to a 
widow entitles her to the crops growing thereon 
at the husband’s death and remaining thereon 
when the assignment is made, and neither the 
personal representative nor the heir is entitled 
thereto as against her. Vaughn v. Vaughn, 88 
Tenn. 742, 13 S.W. 1089, 1890 Tenn. LEXIS 13 
(1890). 


10. — —Fixtures. 
Whatever is affixed to the freehold, in such 
sense as to become a fixture, passes with the 
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freehold to the heir or devisee, and not to the 
personal representative as personal assets for 
the payment of debts. Degraffenfeid v. Scruggs, 
23 Tenn. 451, 1844 Tenn. LEXIS 136 (1844); 
Childress v. Wright, 42 Tenn. 350, 1865 Tenn. 
LEXIS 74 (1865); Saunders & Aycock v. Stall- 
ings, 52 Tenn. 65, 1871 Tenn. LEXIS 234 
(1871); McDavid v. Wood, 52 Tenn. 95, 1871 
Tenn. LEXIS 240 (1871); Johnson v. Patterson, 
81 Tenn. 626, 1884 Tenn. LEXIS 81 (1884); 
Union Bank & Trust Co. v. Fred W. Wolf Co., 
114 Tenn. 255, 86 S.W. 310, 1904 Tenn. LEXIS 
86, 108 Am. St. Rep. 903, 4 Ann. Cas. 1070 
(1904). 


11. —Notes and Accounts Due Decedent. 

It is only the balances due on notes and 
accounts of the deceased, after allowing to the 
debtors all just credits and setoffs, that go into 
the fund for the payment of debts, whether the 
estate be solvent or insolvent. Richardson v. 
Parker, 32 Tenn. 529, 1852 Tenn. LEXIS 109 
(1852); Gregory v. Hasbrook, 1 Cooper’s Tenn. 
Ch. 218 (1873). 


12. —Life Insurance Proceeds. 

The proceeds of policies payable to estate are 
by statute taken out of the rule that assets are 
subject to decedent’s debts. White v. Bickford, 
146 Tenn. 608, 244 S.W. 49, 1922 Tenn. LEXIS 
10, 26 A.L.R. 129 (1922); In re Stansell, 8 F.2d 
363, 1925 U.S. Dist. LEXIS 1624 (D. Tenn. 
1925); Dawson v. National Life Ins. Co., 156 
Tenn. 306, 300 S.W. 567, 1927 Tenn. LEXIS 119 
(1927); Lunsford v. Nashville Sav. & Loan 
Corp., 162 Tenn. 179, 35 S.W.2d 395, 1930 
Tenn. LEXIS 76 (1931). 

Except as exempt by statute, proceeds of life 
policies payable to estate of insured and dis- 
posed of by his will are assets liable for in- 
sured’s debts, as where such disposition is not 
to widow, child or dependent relative. Spark- 
man-Thompson, Inc. v. Chandler, 162 Tenn. 
614, 39 S.W.2d 741, 1931 Tenn. LEXIS 76 
(1931), superseded by statute as stated in, 
Phipps v. Watts, 781 S.W.2d 863, 1989 Tenn. 
App. LEXIS 630 (Tenn. Ct. App. 1989). 


13. —Annuities Reserved in Deeds. 

Annuities reserved by the decedent, in deeds 
made to his children, for his support and main- 
tenance during life, where the children were 
subsequently released by him from the pay- 
ment thereof, are not assets of the estate. Hale 
v. Hale, 99 Tenn. 532, 42 S.W. 201, 1897 Tenn. 
LEXIS 64 (1897). 


14. Sale of Real Estate. 


15. —Exhaustion of Personalty as Prereq- 
uisite. 

Even though judgment was recovered 
against the debtor in his lifetime, his real 
estate, descended or devised, cannot be sub- 
jected to its satisfaction, until the personal 
estate has been exhausted or shown to be 
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insufficient, any more than if he had survived. 
Consequently, the personal estate must first be 
resorted to, either by fieri facias, if one can be 
issued tested before the debtor’s death, or, if 
not, by scire facias or other proceeding against 
his personal representative. Ward v. Souther- 
land & Mc’Campbell, 7 Tenn. 1, 1823 Tenn. 
LEXIS 62 (1823); Elliot v. Patton, 12 Tenn. 9, 12 
Tenn. 10, 1833 Tenn. LEXIS 4 (1833); Puckett v. 
Richardson, 74 Tenn. 49, 1880 Tenn. LEXIS 210 
(1880). 

The tendency of modern legislation and deci- 
sions is to treat the lands of the ancestor as 
assets for the payment of debts to the same 
extent as personalty, where the personalty is 
insufficient. Abingdon v. Tyler, 46 Tenn. 502, 
1869 Tenn. LEXIS 87 (1869); Henry v. Mills, 69 
Tenn. 144, 1878 Tenn. LEXIS 65 (1878). 


16. —Priority of Sale. 

Where it becomes necessary to sell a dece- 
dent’s lands for the payment of his debts, the 
undevised lands shall be sold first and before 
the lands specifically devised, where neither 
the devised nor the undevised lands are spe- 
cially charged with the payment of the debts, 
but where there is a general provision that if 
the personalty is insufficient for the payment of 
debts, the lands be rented out to pay the bal- 
ance. Crumley v. Deake, 67 Tenn. 361, 1875 
Tenn. LEXIS 57 (1875). 


17. —Will Provisions — Effect. 

Where a testator bequeaths personalty for 
the payment of debts and legacies, and also 
devises land to be sold by his executor for the 
same purposes, the assets of the personalty are 
legal assets because they are liable for the 
debts, without the aid of the court; and the 
assets of the realty are equitable assets because 
creditors and legatees cannot subject the same 
to their debts and legacies, in a court of law. 
The legatee of personalty must resort to chan- 
cery, if the executor does not assent to the 
legacy. Hughlett v. Hughlett, 24 Tenn. 453, 
1844 Tenn. LEXIS 111 (1844); Fulton v. David- 
son, 50 Tenn. 614, 1871 Tenn. LEXIS 121 
(1871), overruled in part, Holding v. Allen, 150 
Tenn. 669, 266 S.W. 772, 1924 Tenn. LEXIS 36, 
36 A.L.R. 7438 (1924); Porter v. Moores, 51 Tenn. 
16, 1871 Tenn. LEXIS 130 (1871); Wall v. Allen, 
63 Tenn. 210, 1874 Tenn. LEXIS 229 (1874); 
Spurlock v. Earles, 67 Tenn. 437, 1874 Tenn. 
LEXIS 396 (1874); Mitchell v. Calloway, 3 Shan. 
636 (1875); Henry v. Mills, 69 Tenn. 144, 1878 
Tenn. LEXIS 65 (1878); Barksdale v. Butler, 74 
Tenn. 450, 1880 Tenn. LEXIS 272 (1880); Har- 
din v. Hassell, 118 Tenn. 1438, 100 S.W. 720, 
1906 Tenn. LEXIS 87 (1907). 

The land is none the less an asset where the 
will directs that it shall be sold for the payment 
of debts; for the right of the creditor to satisfac- 
tion does not depend upon the direction in the 
will, but it exists independent of it although the 
will may designate and direct certain parts of 
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the property to be first applied to the debts, and 
such direction will be enforced by the courts. 
Hubbard v. Epps, 68 Tenn. 231, 1877 Tenn. 
LEXIS 28 (1877). 


18. —Rents of Land. 

The rents of lands descended or devised, 
accrued and received by the heir or devisee 
before the sale of the land to pay the ancestor’s 
debts, cannot be subjected to his debts. Boyd v. 
Martin, 56 Tenn. 382, 1872 Tenn. LEXIS 150 
(1872); Seat v. Knight, 3 Cooper’s Tenn. Ch. 262 
(1876); Moore v. Knight, 74 Tenn. 427, 1880 
Tenn. LEXIS 270 (1880); Combs v. Young’s 
Widow & Heirs, 12 Tenn. 218, 1833 Tenn. 
LEXIS 57 (1833); Davis v. Reaves, 75 Tenn. 585, 
1881 Tenn. LEXIS 155 (1881); Grimstead v. 
Huggins, 81 Tenn. 728, 1884 Tenn. LEXIS 93 
(1884); Smith v. Heirs & Creditors of Thomas, 
82 Tenn. 324, 1884 Tenn. LEXIS 130 (1884); 
Stephens v. Mason, 1 Tenn. App. 246, 1925 
Tenn. App. LEXIS 38 (1925). 

Rents of land, becoming due after the owner’s 
death, descend to the heir or devisee as incident 
to the reversion; but if the rents become due 
before his death, they go to the personal repre- 
sentative as part of the personal estate. Rowan 
v. Riley, 65 Tenn. 67, 1873 Tenn. LEXIS 301 
(1873); Smith v. Heirs & Creditors of Thomas, 
82 Tenn. 324, 1884 Tenn. LEXIS 130 (1884). 

Rents and profits go to heir or devisee until 
land is sold for ancestor’s debts. Wright v. 
Eakin, 151 Tenn. 681, 270 S.W. 992, 1924 Tenn. 
LEXIS 95 (1925). 


19. —Waste of Personal Assets by Per- 
sonal Representative. 

The land of a decedent cannot be subjected to 
the payment of his debts, unless there is an 
insufficiency of administrable personalty. The 
waste of the personal assets by the executor or 
administrator and the insolvency of himself 
and sureties gives the creditors of the decedent 
no remedy against the land devised or de- 
scended; but where the personal assets are lost, 
or they depreciate in value without the fault of 
the executor or administrator, or without such 
fault as would render him and his sureties 
liable, the land will not be relieved from the 
payment of debts to the extent of such loss or 
depreciation. Peck v. Heirs of Wheaton, 8 Tenn. 
353, 1828 Tenn. LEXIS 12 (1828); Gilman v. 
Tisdale’s Heirs, 9 Tenn. 285, 1830 Tenn. LEXIS 
22 (1830); Elliot v. Patton, 12 Tenn. 9, 12 Tenn. 
10, 1833 Tenn. LEXIS 4 (1833); Anderson v. 
Lessee of Clark’s Heirs, 32 Tenn. 156, 1852 
Tenn. LEXIS 39 (1852); Abingdon v. Tyler, 46 
Tenn. 502, 1869 Tenn. LEXIS 87 (1869); Nix v. 
French, 57 Tenn. 377, 1873 Tenn. LEXIS 219 
(1873); Jones v. Douglass, 1 Cooper’s Tenn. Ch. 
631 (1874); Woodfin v. Anderson, 2 Cooper’s 
Tenn. Ch. 331 (1875); Morrow v. Morrow, 2 
Cooper’s Tenn. Ch. 549 (1875); Bennett v. Cold- 
well, 67 Tenn. 483, 1875 Tenn. LEXIS 71 
(1875); Kyle v. Kyle, 2 Shan. 380 (1877); Traf- 
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ford v. Austin, 3 Cooper’s Tenn. Ch. 492 (1877); 
Glenn v. Maguire, 3 Cooper’s Tenn. Ch. 695 
(1878); Wooldridge v. Page, 68 Tenn. 325, 1878 
Tenn. LEXIS 17 (1878); Woolridge v. Page, 69 
Tenn. 135, 1878 Tenn. LEXIS 64 (1878); Henry 
v. Mills, 69 Tenn. 144, 1878 Tenn. LEXIS 65 
(1878); Gibson v. Jones, 81 Tenn. 684, 1884 
Tenn. LEXIS 87 (1884); Pearson v. Gillenwa- 
ters, 99 Tenn. 446, 42 S.W. 9, 1897 Tenn. LEXIS 
51, 63 Am. St. Rep. 844, 63 Am. St. Rep. 844 
(1897). 


20. —Distribution upon Refunding Bonds. 

The distribution upon refunding bonds, 
whether the estate is solvent or insolvent, is not 
such exhaustion of the personalty as will ren- 
der the land subject to the payment of debts. 
Maxwell v. Smith, 86 Tenn. 539, 8 S.W. 340, 
1888 Tenn. LEXIS 7 (1888). 


21. —Land Held by Title Bond. 

The holder of a title bond for the conveyance 
of land is the equitable owner of the land; it is 
devisable and descendible as his, and upon his 
death, such land, only as land, can be subjected 
to the payment of his debts, for it is not only not 
personal assets in the hands of the personal 
representative, but if there is any purchase 
money owing on such land, such debt is a 
charge upon decedent’s personal estate, al- 
though such debt be a lien upon the land. 
Simmons v. Tillery, 1 Tenn. 274, 1808 Tenn. 
LEXIS 14 (1808); Stephenson v. Yandle, 4 Tenn. 
109, 1816 Tenn. LEXIS 32 (1816); Craig v. 
Leiper, 10 Tenn. 193, 1828 Tenn. LEXIS 1, 24 
Am. Dec. 479 (1828); Anderson v. Donelson, 9 
Tenn. 197, 1829 Tenn. LEXIS 37 (1829); Smith 
v. Christmas, 15 Tenn. 564, 15 Tenn. 565, 1835 
Tenn. LEXIS 45 (1835); Moore’s Adm’rs v. 
Widow & Heirs, 30 Tenn. 512, 1851 Tenn. 
LEXIS 91 (1851); Wilkins v. Frierson, 34 Tenn. 
701, 1855 Tenn. LEXIS 122 (1855); Gass v. 
Hawkins, 1 Shan. 167 (1860); Milligan v. Hum- 
bard, 58 Tenn. 137, 1872 Tenn. LEXIS 238 
(1872); Irvine v. Muse, 57 Tenn. 477, 1873 Tenn. 
LEXIS 244 (1873); Hix v. Gosling, 69 Tenn. 560, 
1878 Tenn. LEXIS 140 (1878). 

Where father acquired land and was given a 
bond for title but deed was never registered, 
and thereafter while insolvent persuaded 
grantor to make a deed to children which was 
registered, an execution against land for debt of 
father was valid and purchaser at execution 
sale secured good title, since deed to children 
was void as to creditors. Russell v. Stinson, 4 
Tenn. 1, 1816 Tenn. LEXIS 2 (1816); Russell v. 
Stinson, 4 Tenn. 56, 1816 Tenn. LEXIS 19 
(1816). 

A person dying in the possession of land held 
under a title bond which chancery has, by 
adjudication, refused, at the suit of his heirs to 
execute specifically, does not die so seized and 
possessed thereof as to make such land liable 
for his debts, as against the defense of the 
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vendor or his heirs. Milligan v. Humbard, 58 
Tenn. 137, 1872 Tenn. LEXIS 238 (1872). 


22. —Vendor’s and Purchase Money Liens 
— Effect. 

Heir of land upon which there is a valid 
vendor’s lien in favor of his ancestor holds the 
naked title in trust for the vendee and admin- 
istrator, subject to be divested when the pur- 
chase money debt is ascertained and the land 
sold in satisfaction. Kelley v. Kelley, 83 Tenn. 
194, 1885 Tenn. LEXIS 41 (1885). 

The personal estate of the intestate is pri- 
marily liable for all her debts, and her heirs are 
entitled to have her administrator, out of assets 
coming into his hands, discharge the purchase 
money notes given by her and constituting liens 
on the real estate. American Surety Co. v. 
Grace, 151 Tenn. 575, 271 S.W. 739, 1924 Tenn. 
LEXIS 87 (1925). 


23. —Widow’s Rights of Homestead. 

If a lien creditor sells land for his debt, the 
widow may compel reimbursement to her 
homestead rights out of the personalty to the 
extent to which the personalty was liable for 
the debts. Whitmore v. Rascoe, 112 Tenn. 621, 
85 S.W. 860, 1903 Tenn. LEXIS 132 (1903). 


24. —Costs of Foreign Administration Not 
Chargeable. 

Land located in Tennessee is not liable for 
cost of administering owner’s estate in a foreign 
state. Fidelity Mut. Life Ins. Co. v. Wall, 167 
Tenn. 207, 68 S.W.2d 108, 1933 Tenn. LEXIS 27 
(1934). 


25. Enforcement of Liens — Rights of 
Heirs and Devisees. 

The bill of a creditor of a decedent’s estate to 
compel the collection of a debt and to enforce a 
vendor’s lien in favor of the decedent is not a 
bill to subject descended land to the satisfaction 
of the debts of the decedent, but to collect a 
personal asset endangered by the negligent or 
collusive conduct of the administrator. Kelley v. 
Kelley, 83 Tenn. 194, 1885 Tenn. LEXIS 41 
(1885). 

If the lien on land be the personal obligation 
of the decedent, and if it be enforced against the 
land, the heir or devisee is entitled to be sub- 
stituted to the rights of the lienholder as 
against the personal estate and to be reim- 
bursed out of the same, except, perhaps, where 
the rights of the general creditors would be 
prejudicially affected thereby. O’Conner v. 
O’Conner, 88 Tenn. 76, 12 S.W. 447, 1889 Tenn. 
LEXIS 35, 7 L.R.A. 33 (1889); Whitmore v. 
Rascoe, 112 Tenn. 621, 85 S.W. 860, 1903 Tenn. 
LEXIS 132 (1908). 


26. Equitable Conversion. 

The equitable conversion of land into person- 
alty vests the same in the personal representa- 
tive of the deceased owner thereof, and renders 
it liable to his debts as personalty. Green v. 
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Davidson, 63 Tenn. 488, 1874 Tenn. LEXIS 295 
(1874). 


27. —Inter Vivos or Will Directions. 

The equitable conversion of land into person- 
alty may arise upon direction for its sale, made 
by will, deed, settlement, or other contract inter 
vivos; but the equitable conversion, to be effec- 
tive while the property is yet actually un- 
changed in form, must rest upon clear, impera- 
tive, and unconditional direction in the deed, 
will or settlement, or upon a clear and impera- 
tive agreement in the contract, to sell and thus 
to convert the property. Roberts v. Jackson’s 
Heirs, 11 Tenn. 76, 11 Tenn. 77, 1832 Tenn. 
LEXIS 21 (1832); McCormick v. Cantrell, 15 
Tenn. 614, 15 Tenn. 615, 1835 Tenn. LEXIS 47 
(1835); Green v. Davidson, 63 Tenn. 488, 1874 
Tenn. LEXIS 295 (1874); Paul v. York, 1 Coo- 
per’s Tenn. Ch. 547 (1874); Jones v. Kirkpat- 
rick, 2 Cooper’s Tenn. Ch. 693 (1876); Lunsford 
v. Jarrett, 79 Tenn. 192, 1883 Tenn. LEXIS 40 
(1883); Johnson v. Patterson, 81 Tenn. 626, 
1884 Tenn. LEXIS 81 (1884); Grimstead v. 
Huggins, 81 Tenn. 728, 1884 Tenn. LEXIS 93 
(1884); Kelley v. Kelley, 83 Tenn. 194, 1885 
Tenn. LEXIS 41 (1885); Wheless v. Wheless, 92 
Tenn. 293, 21 S.W. 595, 1892 Tenn. LEXIS 76 
(1893); Rogers v. Rogers, 101 Tenn. 428, 47 S.W. 
701, 1898 Tenn. LEXIS 85 (1898); Wayne v. 
Fouts, 108 Tenn. 145, 65 S.W. 471, 1901 Tenn. 
LEXIS 16 (1901); McElroy v. McElroy, 110 
Tenn. 137, 73 S.W. 105, 1902 Tenn. LEXIS 47 
(1903); Bedford v. Bedford, 110 Tenn. 204, 75 
S.W. 1017, 1903 Tenn. LEXIS 49 (1903); Ben- 
nett v. Gallaher, 115 Tenn. 568, 92 S.W. 66, 
1905 Tenn. LEXIS 89 (1905); Hardin v. Hassell, 
118 Tenn. 143, 100 S.W. 720, 1906 Tenn. LEXIS 
87 (1907). 

In order to work an equitable conversion of 
land into personalty, so as to subject it to the 
payment of debts of the decedent as personalty, 
under an executory contract to convey the land, 
the contract must be such as the chancery court 
will, in view of well settled principles, specifi- 
cally enforce. Donohoo v. Lea, 31 Tenn. 119, 
1851 Tenn. LEXIS 30 (1851); Blair v. Snod- 
grass, 33 Tenn. 1, 1853 Tenn. LEXIS 1 (1853). 

The equitable conversion takes place, in 
wills, as from the death of the testator, and in 
deeds and other instruments inter vivos as 
from the date of their execution, unless the 
conversion is directed to be made at a specific 
time in the future, or upon the happening of 
some particular but contingent event which 
may or may not happen. Wheless v. Wheless, 92 
Tenn. 293, 21 S.W. 595, 1892 Tenn. LEXIS 76 
(1893); Wayne v. Fouts, 108 Tenn. 145, 65 S.W. 
471, 1901 Tenn. LEXIS 16 (1901). 


28. —Land Purchased by Personal Repre- 
sentative with Personalty. 

A personal representative has no power to 

convert the personalty of the estate into realty; 

and if he does so, it will be considered in equity 
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as personalty, and be distributed accordingly; 
and may, as personalty, be applied to the pay- 
ment of debts of the decedent’s estate. Roberts 
v. Jackson’s Heirs, 11 Tenn. 76, 11 Tenn. 77, 
1832 Tenn. LEXIS 21 (1832); Paul v. York, 1 
Cooper’s Tenn. Ch. 547 (1874); Johnson v. Pat- 
terson, 81 Tenn. 626, 1884 Tenn. LEXIS 81 
(1884); Grimstead v. Huggins, 81 Tenn. 728, 
1884 Tenn. LEXIS 93 (1884); Rogers v. Rogers, 
101 Tenn. 428, 47 S.W. 701, 1898 Tenn. LEXIS 
85 (1898). 


29. Wife’s Property when Decedent. 

The property of a wife is assets for the 
payment of her own debts, no matter how it 
devolves, or who takes it after the debts are 
paid. American Surety Co. v. Grace, 151 Tenn. 
575, 271 S.W. 739, 1924 Tenn. LEXIS 87 (1925). 

Though the husband takes the personal prop- 
erty of his deceased wife, by virtue of his 
marital rights and not under the statute of 
distribution, it is nonetheless charged with her 
indebtedness. American Surety Co. v. Grace, 
151 Tenn. 575, 271 S.W. 739, 1924 Tenn. LEXIS 
87 (1925). 


30. Debts Chargeable Against Assets. 


31. —Wrongful Death Action Against Per- 
sonal Representative of Deceased. 

Widow of deceased killed in automobile acci- 
dent in Florida was entitled to sue administra- 
tor of deceased driver in Tennessee where law 
in Florida provided that action survived in 
favor of widow even though law in Tennessee 
provided that action did not survive unless filed 
prior to death of tortfeasor. Parsons v. American 
Trust & Banking Co., 168 Tenn. 49, 73 S.W.2d 
698, 1934 Tenn. LEXIS 19 (1934). 


32. Parties to Proceedings. 

In a proceeding by a general creditor of an 
estate of a decedent under this section and 
§§ 30-2-403, 30-2-404, a qualified domestic ex- 
ecutor or administrator of the estate is a nec- 
essary party, unless the decedent owned no 
personal property in the state. Fidelity Mut. 
Life Ins. Co. v. Wall, 167 Tenn. 207, 68 S.W.2d 
108, 1933 Tenn. LEXIS 27 (1934). 


33. Debtor’s Property Assets for Creditors 
— During Life of Debtor. 


34, —Fraudulent Conveyance — Defini- 
tion. 

Every conveyance without a fair consider- 
ation is fraudulent if the conveyor is thereby 
rendered insolvent, or if he is engaged or about 
to engage in a business or transaction for which 
his remaining property is an unreasonably 
small capital, or if he intends or believes that 
he will incur debts beyond his ability to pay; the 
second situation making the conveyance 
fraudulent as to creditors and as to persons 
who become creditors during the continuance of 
such business transaction, and the third as to 
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both present and future creditors. State v. 
Nashville Trust Co., 28 Tenn. App. 388, 190 
S.W.2d 785, 1944 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1944). 


35. —Spendthrift Trusts — Inter Vivos 
Rights. 

Expenditure by son of own money on realty 
owned by father who had indicated that he 
would place property in spendthrift trust in 
favor of son was fraudulent conveyance, regard- 
less of actual intent, since inevitable effect was 
to hinder and delay his creditors, existing and 
subsequent. State v. Nashville Trust Co., 28 
Tenn. App. 388, 190 S.W.2d 785, 1944 Tenn. 
App. LEXIS 79 (Tenn. Ct. App. 1944). 

Where son, with knowledge that father in- 
tended to place real estate in spendthrift trust 
for son’s benefit, placed mansion and other 
substantial improvements on land and where, 
after state had recovered judgment against son, 
father placed the improved property in such 
spendthrift trust, state, as judgment creditor 
regardless of son’s actual intent, could subject 
property to judgment to extent that it was 
enhanced by contributions of son. State v. 
Nashville Trust Co., 28 Tenn. App. 388, 190 
S.W.2d 785, 1944 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1944). 

One cannot create a spendthrift trust with 
his own property for his own benefit. State v. 
Nashville Trust Co., 28 Tenn. App. 388, 190 
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S.W.2d 785, 1944 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1944). 

The policy which led to the enactment of 
statutes such as this is quite different from that 
under which spendthrift trusts are sustained, 
the former being protection of the debtor and 
the latter consideration for the right of the 
donor or settler to dispose of his property and 
control his bounty as he wishes, within the 
limits allowed by law. State v. Nashville Trust 
Co., 28 Tenn. App. 388, 190 S.W.2d 785, 1944 
Tenn. App. LEXIS 79 (Tenn. Ct. App. 1944). 


36. —Remaindermen’s Interests Subject 
to Creditors. 

Under will stating testator’s wish that, at his 
wife’s death, his property be sold and divided 
among named persons, the interests of such 
remaindermen were subject to attachment or 
execution until such sale might be made under 
the will. Fowler v. Plunk, 7 Tenn. App. 29, — 
S.W.2d —, 1928 Tenn. App. LEXIS 20 (Tenn. Ct. 
App. 1928). 


37. —Creditor’s Bill. 

Plaintiff who instituted creditor’s bill in be- 
half of all creditors for the purpose of appoint- 
ment of receiver to administer assets of debtor 
and who did not have a lien on assets could not 
revive suit against administrator of debtor 
where the assets had not been impounded or a 
receiver appointed prior to death of debtor. 
Newman v. Haggard, 167 Tenn. 542, 72 S.W.2d 
549, 1933 Tenn. LEXIS 63 (1934). 


30-2-306. Notice to creditors of qualification of personal representa- 
tive. 


(a) Except as provided in subsection (e), it is the duty of the clerk of the court 
in which an estate is being administered, within thirty (30) days after the 
issuance of letters testamentary or of administration, to give, in the name of 
the personal representative of the estate, public notice of the personal 
representative’s qualification as such by two (2) consecutive weekly notices 
published in some newspaper of the county in which letters testamentary or of 
administration are granted, or, if no newspaper is published in that county, by 
written notices posted in three (3) public places in the county, one (1) of which 
shall be posted at the usual place for posting notices at the courthouse. 

(b) The notice shall be substantially in the following form: 


NOTICE TO CREDITORS 

Estate of (name of deceased) 

Notice is hereby given that on the ____ day of ___, 20___ letters 
testamentary (or of administration as the case may be) in respect of the 
estate of (name of deceased) who died 

, 20____~were issued to the undersigned by the court of 

County, Tennessee. All persons, resident and nonresident, 

having claims, matured or unmatured, against the estate are required to file 
the same with the clerk of the above named court on or before the earlier of 
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the dates prescribed in (1) or (2), otherwise their claims will be forever 
barred: 

(1)(A) Four (4) months from the date of the first publication (or posting, as 

the case may be) of this notice if the creditor received an actual copy of this 

notice to creditors at least sixty (60) days before the date that is four (4) 

months from the date of the first publication (or posting); or 

(B) Sixty (60) days from the date the creditor received an actual copy of 
the notice to creditors if the creditor received the copy of the notice less than 
sixty (60) days prior to the date that is four (4) months from the date of first 
publication (or posting) as described in (1)(A); or 

(2) Twelve (12) months from the decedent’s date of death. 

This day of te Se 

(Signed) 

Personal Representative 

Attorney for the Estate 

Clerk 

(c) An affidavit of the publisher of the newspaper, in case of publication by 
newspaper, showing the dates on which the notice was published, or of the 
personal representative, in case of posted notices, showing the date on which 
the notice was first posted, shall be prima facie evidence of the publication 
required by this section. The affidavit shall be filed with the clerk and be noted 
by the clerk on the docket of the cause. 

(d) In addition, it shall be the duty of the personal representative to mail or 
deliver by other means a copy of the published or posted notice as described in 
subsection (b) to all creditors of the decedent of whom the personal represen- 
tative has actual knowledge or who are reasonably ascertainable by the 
personal representative, at the creditors’ last known addresses. This notice 
shall not be required where a creditor has already filed a claim against the 
estate, has been paid or has issued a release of all claims against the estate. 

(e) The requirement of subsection (a) shall not apply if the letters testamen- 
tary or of administration are issued more than one (1) year from the decedent’s 
date of death. 


History. 

Acts 1939, ch. 175, § 1; 1947, ch. 187, § 1; 
1949, ch. 48, § 1; C. Supp. 1950, § 8196.1; Acts 
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1997, ch. 426, § 5; 1999, ch. 491, §§ 4, 5; 2005, 
ch. 429, § 5; 2008, ch. 856, § 1; 2012, ch. 886, 
§ 4, * 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Purpose and Policy. 

. Pending Proceedings — Effect. 

. Construction with Other Acts. 
—State’s Priority — Aid to Indigents. 
—Widow’s Rights at Law. 

—Heir’s Rights under Statutes of Descent. 
. —Wrongful Death Claims. 

. Notice Published in Two Newspapers. 
10. Contents of Notice. 

11. Appeal. 


ODIBRAIARWNH 


1. Constitutionality. 

This act is valid and constitutional in all 
respects. Commerce Union Bank v. Gillespie, 
178 Tenn. 179, 156 S.W.2d 425, 1939 Tenn. 
LEXIS 4 (1940). 


2. Purpose and Policy. 

The intent of this act was to afford a simple, 
inexpensive, and expeditious remedy for ad- 
ministration of estates of decedents; and it 
should be liberally construed to advance the 
remedy. Cooper’s Estate v. Keathley, 27 Tenn. 
App. 7, 177 S.W.2d 356, 1943 Tenn. App. LEXIS 
124 (Tenn. Ct. App. 1943). 

This statute dispenses with formal pleadings 
and strict rules of procedure required in actions 
commenced in the circuit court. Poole v. First 
Nat'l] Bank, 29 Tenn. App. 327, 196 S.W.2d 563, 
1946 Tenn. App. LEXIS 72 (Tenn. Ct. App. 
1946). 

This act was passed to regulate procedure 
and brings about no change in substantive law. 
It establishes no new rights and does not deny 
any right already existing. The administrator is 
required to give notice to creditors to file their 
claims with the clerk of the probate court, but 
there is no change made as to who constitutes 
“creditors.” Collins v. Ruffner, 185 Tenn. 290, 
206 S.W.2d 298, 1947 Tenn. LEXIS 332 (1947). 

Purpose of this and other sections of the 
general law with reference to the administra- 
tion of estates is to expedite and simplify such 
administration. Bowling v. Minton, 193 Tenn. 
141, 244 S.W.2d 998, 1951 Tenn. LEXIS 338 
(1951). 

The purpose of this and the following sections 
dealing with claims against the estate is to 
afford a very simple and expeditious remedy for 


the administration of estates and in doing so 
the statute is liberally construed. Needham v. 
Moore, 200 Tenn. 445, 292 S.W.2d 720, 1956 
Tenn. LEXIS 428, 1956 Tenn. LEXIS 429 
(1956). 

This and the following sections all form an 
orderly system for the probate and distribution 
of estates and should be construed together so 
as to make the system consistent in its parts 
and uniform in its operation. Needham v. 
Moore, 200 Tenn. 445, 292 S.W.2d 720, 1956 
Tenn. LEXIS 428, 1956 Tenn. LEXIS 429 
(1956). 

This and the following sections set up a 
simple, expeditious and inexpensive remedy for 
the administration of decedents’ estates, and 
such administration is made a proceeding in 
rem in which the probate court is given juris- 
diction to take charge of the assets of the 
decedent, whether the estate be solvent or 
insolvent, and to determine and adjudicate 
claims against the estate and order their pay- 
ment. Commerce Union Bank v. Alexander, 44 
Tenn. App. 104, 312 S.W.2d 611, 1957 Tenn. 
App. LEXIS 153 (Tenn. Ct. App. 1957). 

Personal representative could be held per- 
sonally liable for a breach of the duty created by 
T.C.A. § 30-2-306(e) (now T.C.A. § 30-2-306(d)) 
as to hold otherwise would mean that the 
legislature intended to provide a personal rep- 
resentative statutory protection for choosing to 
violate her statutory duty by not notifying 
known or readily ascertainable creditors with 
the hope that these creditors would fail to file 
claims within 12 months of the date of death, 
likely resulting in more money for the benefi- 
ciaries. Burke v. Langdon, 190 S.W.3d 660, 
2005 Tenn. App. LEXIS 650 (Tenn. Ct. App. Oct. 
13, 2005). 


3. Pending Proceedings — Effect. 

This act had no application where the execu- 
tor qualified prior to the date the act became 
operative. Lockett v. Dermid, 26 Tenn. App. 
588, 174 S.W.2d 660, 1943 Tenn. App. LEXIS 
122 (Tenn. Ct. App. 1948). 


4. Construction with Other Acts. 


5. —State’s Priority — Aid to Indigents. . 
This section is part of a general law and does 
not abrogate any earlier special law by impli- 
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cation. State v. Smith, 194 Tenn. 582, 253 
S.W.2d 758, 1952 Tenn. LEXIS 424 (1952). 


6. —Widow’s Rights at Law. 

This section, part of a general law, in no wise 
repeals or alters laws and statutes existing at 
the time of its passage as to the right of the 
widow in case she should dissent from the will 
either as to the year’s support, homestead, 
exempt property, dower right or distributive 
share in personal estate of decedent. Commerce 
Union Bank v. Gillespie, 178 Tenn. 179, 156 
S.W.2d 425, 1939 Tenn. LEXIS 4 (1940). 


7. —Heir’s Rights under Statutes of De- 
scent. 

This section in no wise changes the substan- 
tive rights as to shares of those taking under 
prior statutes of descent and distribution. Com- 
merce Union Bank v. Gillespie, 178 Tenn. 179, 
156 8.W.2d 425, 1939 Tenn. LEXIS 4 (1940). 


8. —Wrongful Death Claims. 

Claims sounding in tort were not contem- 
plated by this act; thus, an action for wrongful 
death may be brought in the circuit court 
against the personal representative of a dece- 
dent after the period for filing claims under this 
act has expired. Collins v. Ruffner, 185 Tenn. 
290, 206 S.W.2d 298, 1947 Tenn. LEXIS 332 
(1947). 


9. Notice Published in Two Newspapers. 

Where notice was published in one newspa- 
per by clerk and subsequently published in 
second newspaper, account filed within nine 
(now six) months of first publication in second 
newspaper but not within nine (now six) 
months of first publication in first newspaper 
was not filed too late where stipulation ap- 
peared in the record to the effect that the 
executors relied on the publication in the sec- 
ond newspaper in establishing and fixing the 
time for exceptions to such claim. Holland v. 
King, 199 Tenn. 588, 288 S.W.2d 447, 1956 
Tenn. LEXIS 357 (1956). 


10. Contents of Notice. 

While the “actual notice” required by T.C.A. 
§ 30-2-307 may be something other than an 
exact copy of the published notice required by 
this section, it must, at a minimum, include 
information regarding the commencement of 
probate proceedings and the time period within 
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which claims must be filed with the probate 
court. Estate of Jenkins v. Guyton, 912 S.W.2d 
134, 1995 Tenn. LEXIS 766 (Tenn. 1995). 

Accurate information about the time period 
for filing claims must be conveyed in the notice; 
this can best be achieved by delivering not only 
a copy of the published or posted notice to 
creditors, but also a copy of T.C.A. § 30-2-307, 
which sets out the various time limits, and a 
statement of the date of the decedent’s death. 
Bowden v. Ward, 27 S.W.3d 913, 2000 Tenn. 
LEXIS 549 (Tenn. 2000). 

Because creditor received a copy of the pub- 
lished notice which erroneously stated that the 
creditor had only six months from the date of 
the first publication of the notice to creditors in 
which to file a claim, after the six-month period 
had expired, creditor did not receive “actual 
notice,” and therefore, had 12 months from the 
decedent’s death to file a claim. Bowden v. 
Ward, 27 S.W.3d 918, 2000 Tenn. LEXIS 549 
(Tenn. 2000). 


11. Appeal. 

Chapter 175 of the Acts of 1939, dealing with 
the administration of estates in the county 
court (now probate court), recognizes and treats 
as distinct and independent proceedings relat- 
ing (1) to the filing and proving of claims, etc., 
and (2) to the sale of real estate of the decedent; 
and consistently therewith provides that in the 
one case appeals shall lie to the circuit court, 
where a trial by jury may be had, and in the 
other to the Court of Appeals, or, in a given 
case, to the Supreme Court. Walker v. Gambill, 
181 Tenn. 38, 178 S.W.2d 390, 1944 Tenn. 
LEXIS 348 (1944). 

Where the ruling appealed from related only 
to the allowance of a claim, and not to a petition 
for the sale of lands, the appeal was properly 
taken to the circuit court under the terms of 
this section. Walker v. Gambill, 181 Tenn. 38, 
178 S.W.2d 390, 1944 Tenn. LEXIS 343 (1944). 

All appeals from judgments of the probate 
court allowing or disallowing claims filed 
therein lie, since the Acts of 1939, to the circuit 
court. Walker v. Gambill, 181 Tenn. 38, 178 
S.W.2d 390, 1944 Tenn. LEXIS 343 (1944). 

Questions of law under this section are ap- 
pealable directly from the circuit to the Su- 
preme Court. Pennington v. Pennington, 182 
Tenn. 391, 187 S.W.2d 532, 1945 Tenn. LEXIS 
232 (1945). 


30-2-307. Claims against estate — Filing — Amendment. 


(a)(1) All claims against the estate arising from a debt of the decedent shall 
be barred unless filed within the period prescribed in the notice published or 
posted in accordance with § 30-2-306(b). 

(2) Before the date that is twelve (12) months from the decedent’s date of 
death, the court may permit the personal representative to distribute the 
balance of the estate in accordance with § 30-2-701, make final settlement 
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and enter an order discharging the personal representative. If a creditor files 
its claim after the estate is closed as permitted in the preceding sentence and 
before the date that is twelve (12) months from the decedent’s date of death, 
the personal representative shall not be personally liable to the creditor 
whose recourse will be against the distributees of the estate, each of whom 
shall share liability on the claim in proportion to the claimant’s share of the 
residue. The burden of proof on any issue as to whether a creditor was known 
to or reasonably ascertainable by the personal representative, or as to 
whether actual notice was properly sent in accordance with § 30-2-306, shall 
be upon the creditor claiming entitlement to actual notice. In such cases, the 
distributees of the estate shall be personally liable on a pro rata basis if the 
court finds the claim is proper and the creditor did not receive the 
appropriate notice. 

(b) When any claim is evidenced by a written instrument, the instrument or 
a photocopy of the instrument shall be filed; when due by a judgment or decree, 
a copy of the judgment or decree certified by the clerk of the court where 
rendered shall be filed; and when due by open account, an itemized statement 
of the account shall be filed; and every claim shall be verified by affidavit of the 
creditor before an officer authorized to administer oaths, which affidavit shall 
state that the claim is a correct, just and valid obligation of the estate of the 
decedent, that neither the claimant nor any other person on the claimant’s 
behalf has received payment of the claim, in whole or in part, except such as is 
credited thereon, and that no security for the claim has been received, except 
as thereon stated. 

(c) No claim shall be filed by the clerk nor deemed to be filed unless 
submitted in triplicate, but the second and third copies need not be verified. 

(d) The clerk shall file all claims received not later than twelve (12) months 
from the decedent’s date of death. However, filing of claims by the clerk shall 
not create an inference as to whether the claims are valid or were timely filed. 
The clerk shall return any claim submitted before the appointment of a 
personal representative or received more than twelve (12) months from the 
decedent’s date of death. 

(e)(1) Acreditor who has timely filed a claim against the estate shall file any 

amendment to its claim no later than thirty (30) days from the later of: 

(A) The date an exception to the claim is filed; or 
(B) The expiration of the exception period. 

(2) Unless the court with jurisdiction over the probate of the decedent’s 
estate grants an extension of time for amendment on the creditor’s showing 
of extraordinary circumstances, any amendment filed after the time pre- 
scribed shall be void. 

(f) If a claim filed against the decedent’s estate is filed by a personal 
representative of the decedent’s estate, the personal representative must 
provide the clerk of the court with the name and current mailing address of 
each residuary beneficiary of the decedent’s estate at the time the claim is filed. 


History. T.C.A. (orig. ed.), § 30-510; Acts 1984, ch. 629, 
Acts 1939, ch. 175, § 2:.1947,. ch. 137.8 1;C.  $§ 12.1985, ch. 140,.8.43:, 1988 ch. 6b4, $_8: 
Supp. 1950, § 8196.2; Acts 1971, ch. 229, § 2; 1989, ch. 395,§ 3; 2005, ch. 99, § 2; 2007, ch. 8, 
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§ 1; 2012, ch. 886, §§ 5, 6; 2017, ch. 290, § 1. 


Cross-References. 
Suits against representatives, title 30, ch. 2, 
part 5. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 676, 714, 718, 738, 762, 767, 769, 770, 780, 
784, 793, 794, 858, 956, 1070, 1072, 1110. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1001 — 4-1006. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, §§ 35-37, 87, 
91, 97, 99; 22 Tenn. Juris., Specific Perfor- 
mance, § 14. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, Il. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273 (1979). 

Administration of Estates — Revival of Ac- 
tions — Time Limitations, 36 Tenn. L. Rev. 804 
(1969). 
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Current Problems Facing the Executor Tak- 
ing the Section 2053 Estate Tax Deduction (Jay 
D. Christiansen), 30 Vand. L. Rev. 795 (1977). 

Decedent’s Estates — Bilbrey v. Smithers: 
Limitations on Post-Death Claims for Purposes 
of Intestate Succession in Tennessee, 27 U. 
Mem. L. Rev. 517 (1997). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman), 18 Vand. L. Rev. 1185 (1965). 

Estate, Gift and Trust Law-Joint and Mutual 
Wills-Proper Jurisdictional Vehicles for Con- 
tract-Based Mutual Wills Claims, 80 Tenn. L. 
Rev. 883 (2013). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

“The Law of Joint Wills, A Recent Develop- 
ment” (William L. Harbison), 24 No. 3 Tenn. 
B.J. 24 (1988). 

Value definition clauses: The basics (Dan W. 
Holbrook), 37 No. 3 Tenn. B.J. 33 (2001). 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1238 (1957). 
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CONRAANPwWNe 


1. Constitutionality. 

There is no authority for denying to the 
legislature the power to fix reasonable limita- 
tions upon the filing of claims against the 
estates of decedents. This is true whether the 
claims be those of nonresidents or of infants or 


mental incompetents. Commerce Union Bank v. 
Gillespie, 178 Tenn. 179, 156 S.W.2d 425, 1939 
Tenn. LEXIS 4 (1940); Pennington v. Penning- 
ton, 182 Tenn. 391, 187 S.W.2d 532, 1945 Tenn. 
LEXIS 232 (1945). 


2. Purpose and Policy. 

All claims and demands against decedent’s 
estate except for taxes and assessments that 
are not filed with the court (now probate court) 
within the period provided by this section or on 
which suit shall not have been brought or 
revived before the end of statutory period fol- 
lowing the date of publication of notice to credi- 
tors shall be forever barred from assertion 
against the executor or any successor adminis- 
trator with the will annexed, and the personal 
representative may without liability for the 
payment, distribute the assets of the estate and 
close the administration as provided in the 
statute. Commerce Union Bank v. Gillespie, 
178 Tenn. 179, 156 S.W.2d 425, 1939 Tenn. 
LEXIS 4 (1940). 

The effect of the provisions of this section 
that any written instrument or copy thereof 
upon which a claim is based is required to be 
filed, and if due by open account the statement 
must be itemized is that the claim must prima 
facie appear to be valid. Miller v. Morelock, 185 
Tenn. 466, 206 S.W.2d 427, 1947 Tenn. LEXIS 
353 (1947). 

This statutory enactment, limiting the time 
within which claims against decedents’ estates 
may be filed, has frequently been denominated 
as a nonclaim or administrative statute for the 
orderly, expeditious, and exact settlement of 
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such estates. Statutes of the kind are jurisdic- 
tional. Alamo Development Corp. v. Thomas, 
186 Tenn. 631, 212 S.W.2d 606, 1948 Tenn. 
LEXIS 590 (1948). 

This section providing for filing of claims is 
liberally construed. Wilson v. Hafley, 189 Tenn. 
598, 226 S.W.2d 308, 1949 Tenn. LEXIS 461, 
1950 Tenn. LEXIS 399 (1949). 

The statute is designed to afford a simple and 
somewhat informal method of filing claims and 
dispenses with formal pleading and is to be 
liberally construed. In re Estate of Myers, 55 
Tenn. App. 195, 397 S.W.2d 831, 1965 Tenn. 
App. LEXIS 249 (Tenn. Ct. App. 1965). 


3. Application and Effect. 

This section did not operate to preclude de- 
fendant sued on notes by executor from assert- 
ing defense that notes had been released or 
discharged, the limitation of nine (now six) 
months not applying to a person who merely 
asserts a defense to suit by executor. Trice v. 
Hewgley, 53 Tenn. App. 259, 381 S.W.2d 589, 
1964 Tenn. App. LEXIS 100, 18 A.L.R.3d 720 
(Tenn. Ct. App. 1964). 

This section has no application to claims 
sounding in tort. Herring v. Estate of Tollett, 
550 S.W.2d 660, 1977 Tenn. LEXIS 540 (Tenn. 
1977). 

This section is not applicable to claims for 
specific property coming into the hands of per- 
sonal representatives because suits for specific 
performance may be maintained against the 
heirs or those who acquire subject property by 
will. While the personal representative is a 
proper party in a suit of this kind, he is not a 
necessary party; the heirs or one acquiring the 
property by will are necessary parties. Wright 
v. Universal Tire, Inc., 577 S.W.2d 194, 1978 
Tenn. App. LEXIS 333 (Tenn. Ct. App. 1978). 

Even though plaintiff had no existing claim 
on the date of the death of the decedent because 
he held a deed from her in “satisfaction” of the 
value of his services rendered, where the heirs 
of the decedent declared the deed rescinded and 
sought a decree to cancel it by a suit, plaintiff 
was required to file his claim timely after being 
served with the complaint in the deed litigation 
and his failure to do so for nearly three years 
prevented its assertion. Estate of Minton v. 
Markham, 625 S.W.2d 260, 1981 Tenn. LEXIS 
506 (Tenn. 1981). 

This statute provides a condition for collect- 
ing from an estate; it does not bar a claimant 
from collecting from other legitimate sources. 
Third Nat'l Bank v. Brown, 691 S.W.2d 557, 
1985 Tenn. App. LEXIS 3398 (Tenn. Ct. App. 
1985). 

T.C.A. former § 30-2-307(a)(1)(B) (deleted by 
2012 amendment) provided for an absolute one- 
year limit on the filing of claims against the 
estate; however, the attorney sought to hold the 
personal representative personally responsible 
for the breach of her duty to notify the attorney 
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as a known or readily ascertainable creditor, 
and the attorney was not seeking recourse 
against the estate, such that former T.C.A. 
§ 30-2-307(a)(1)(B) was not applicable. Burke 
v. Langdon, 190 S.W.3d 660, 2005 Tenn. App. 
LEXIS 650 (Tenn. Ct. App. Oct. 13, 2005). 
Claim for payment of a debt due by a dece- 
dent is not a formal pleading and is not subject 
to the requirements of the Tennessee rules of 
civil procedure; therefore, a trial court erred by 
finding that a claim was void, because it was 
signed by a corporation, but not an attorney. In 
re Estate of Jewell B. Green v. Carthage Gen- 
eral Hosp., 246 S.W.3d 582, 2007 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. July 20, 2007), 
appeal denied, In re Estate of Green v. 
Carthage Gen. Hosp., Inc., — S.W.3d —, 2007 
Tenn. LEXIS 1113 (Tenn. Dec. 26, 2007). 


4. Definitions. 


5. —Claims. 

The term “claim” as used in this section does 
not include an action for specific performance, 
but refers to debts or demands against the 
decedent which might have been enforced by 
personal actions for the recovery of money, 
upon which only a money judgment could have 
been rendered. Wright v. Universal Tire, Inc., 
577 S.W.2d 194, 1978 Tenn. App. LEXIS 333 
(Tenn. Ct. App. 1978). 


6. —Creditors. 

All persons are considered creditors who 
have demands against an estate arising out of 
contract, or who have a judgment arising out of 
tort. Collins v. Ruffner, 185 Tenn. 290, 206 
S.W.2d 298, 1947 Tenn. LEXIS 332 (1947). 

Sanctions were warranted because there was 
no legal basis for filing a lien to secure the 
quantum meruit claim and thereby requiring 
the estate to seek a court order requiring ap- 
pellant to release the len as the quantum 
meruit claim appellant asserted was for ser- 
vices rendered in a life insurance proceeds 
matter that had nothing to do with the property 
she alleged was hers based on a quitclaim deed; 
the insurance matter was not a right of action 
to which an attorney’s lien would apply; and, to 
the extent appellant sought payment for ser- 
vices rendered in representing the decedent, 
her mother, in the life insurance matter, she 
should have done so as a creditor of the estate. 
In re Estate of Lloyd, — S.W.3d —, 2020 Tenn. 
App. LEXIS 6 (Tenn. Ct. App. Jan. 8, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
380 (Tenn. June 3, 2020). 


7. Pending Proceedings — Effect. 


8. —Amendment Not Retroactive. 

The first 1947 amendment to this section, 
decreasing the time for filing claims against 
decedents’ estates from nine to 12 months, is 
not retroactive. Thus where an administratrix 
published notice to creditors on January 29, 
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1947, proof of claim filed on January 15, 1948, 
was timely, notwithstanding that the amend- 
ment became effective in March, 1947. Alamo 
Development Corp. v. Thomas, 186 Tenn. 631, 
212 S.W.2d 606, 1948 Tenn. LEXIS 590 (1948). 


9. Jurisdiction. 

Where an estate was being administered in 
county court (now probate court) the petitioner 
in a suit in chancery court, for specific perfor- 
mance of alleged oral agreement by deceased to 
leave petitioner certain described property was 
not entitled to recover on a quantum meruit 
basis for reasonable value of services rendered, 
since claim could only be filed in county court 
(now probate court). Eslick v. Friedman, 191 
Tenn. 647, 235 S.W.2d 808, 1951 Tenn. LEXIS 
369 (1951). 

Original jurisdiction was vested in the county 
court (now probate court) to determine whether 
or not motion to strike exceptions to claims 
against estate was well taken and the only 
method of obtaining a hearing in another court 
was by appeal to Court of Appeals or Supreme 
Court, dependent upon how the matter was 
heard and determined, so that chancery court 
was without jurisdiction to determine the ques- 
tion. Rowan v. Inman, 207 Tenn. 144, 338 
S.W.2d 578, 1960 Tenn. LEXIS 441 (1960). 

The probate court has the power and author- 
ity to adjudicate conflicting claims of ownership 
and right of possession to personal property 
which is claimed both by the representative of a 
decedent’s estate and by third parties who 
claim title, not through the decedent and his 
representative, but from another source. 
Browne v. Browne, 547 S.W.2d 239, 1977 Tenn. 
LEXIS 553 (Tenn. 1977). 


10. Construction with Other Acts. 


11. —Tort Claims. 

Provision that all claims against estate must 
be filed in duplicate with clerk of court in which 
estate is pending within period of 12 months 
(now six months) from date of notice to credi- 
tors does not apply to torts but is restricted to 
claims originating from contracts or agree- 
ments. Collins v. Ruffner, 185 Tenn. 290, 206 
S.W.2d 298, 1947 Tenn. LEXIS 332 (1947). 


12. —Foreclosure of Liens. 

No holder of any lien shall assert any claim 
against liened property while the same be in 
the hands of the personal representative except 
by claim or demand filed with the clerk as 
provided in this section, but if no claim or 
demand be so filed within the period prescribed 
by this section, any such lienor after the admin- 
istration of the estate is closed or the liened 
property is distributed may enforce the lien at 
any time within the 10 year statute of limita- 
tions. Commerce Union Bank v. Gillespie, 178 
Tenn. 179, 156 S.W.2d 425, 1939 Tenn. LEXIS 4 
(1940). 
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13. Procedure in Filing. 

Where claimant filed claim on check and note 
in clerk’s office, attached copies of such instru- 
ments thereto, swore to claim but clerk through 
inadvertence failed to have claimant sign 
claim, court did not err in permitting signing of 
claim after expiration of the nine (now six) 
month period. In re Estate of Myers, 55 Tenn. 
App. 195, 397 S.W.2d 831, 1965 Tenn. App. 
LEXIS 249 (Tenn. Ct. App. 1965). 

Claim against estate due by judgment was 
not void for failure to file certified copy of 
judgment since the administratrix’s failure to 
except to the claim relieved the claimant of the 
obligation to take any further steps to perfect it. 
In re Estate of Lucas, 844 S.W.2d 627, 1992 
Tenn. App. LEXIS 561 (Tenn. Ct. App. 1992). 


14. —Amendment of Claim. 

Where claim against the estate of a decedent 
was defective in failing to meet the require- 
ments of this section the defects could be cured 
by amendment. Cooper’s Estate v. Keathley, 27 
Tenn. App. 7, 177 S.W.2d 356, 19438 Tenn. App. 
LEXIS 124 (Tenn. Ct. App. 1943). 


15. —Time of Filing. 

Claims must be filed within 12 months (now 
six months) following publication of first notice 
and date of filing of affidavit of publication by 
publisher is immaterial. Pennington v. Pen- 
nington, 182 Tenn. 391, 187 S.W.2d 532, 1945 
Tenn. LEXIS 232 (1945). 


16. —Formal Pleading Unnecessary. 

Where the claim against the estate of a 
decedent is a note, the claim is sufficient in 
form if the original note, verified by the affida- 
vit required by this act, is filed. Cooper’s Estate 
v. Keathley, 27 Tenn. App. 7, 177 S.W.2d 356, 
1943 Tenn. App. LEXIS 124 (Tenn. Ct. App. 
1943). 

This statute contemplates that claims should 
be set out in written form as an informal 
statement of the cause of action, the intent 
being to afford a simple, inexpensive, and expe- 
ditious remedy for administration of decedents’ 
estates. The statute should be liberally con- 
strued to advance the remedy and dispense 
with formal pleadings. Wilson v. Hafley, 189 
Tenn. 598, 226 S.W.2d 308, 1949 Tenn. LEXIS 
461, 1950 Tenn. LEXIS 399 (1949), citing Coo- 
per’s Estate v. Keathley, 27 Tenn. App. 7, 177 
S.W.2d 356, 1943 Tenn. App. LEXIS 124 (Tenn. 
Ct. App. 1943). 

Formal pleadings in connection with claims 
of creditors against decedent estates are not 
necessary under the Code. In re Costello’s Es- 
tate, 37 Tenn. App. 649, 269 S.W.2d 602, 1954 
Tenn. App. LEXIS 98 (Tenn. Ct. App. 1954); In 
re Estate of Russell, 52 Tenn. App. 320, 373 
S.W.2d 226, 1961 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. 1961). 


17. —Duplicate Filing. 
Where claim was a note, it was not required 
to be treated as a nullity merely because it was 
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not filed in duplicate. Cooper’s Estate v. Keath- 
ley, 27 Tenn. App. 7, 177 S.W.2d 356, 1943 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. 1943). 


18. —Claims Itemized and Verified. 

A claim against an estate of a decedent will 
not be treated as a nullity merely because the 
claim was not filed in duplicate as required by 
this act. Cooper’s Estate v. Keathley, 27 Tenn. 
App. 7, 177 S.W.2d 356, 1943 Tenn. App. LEXIS 
124 (Tenn. Ct. App. 1943). 

Evidence that a foster son and his wife pro- 
vided services to decedent for ten years consist- 
ing of providing transportation to doctors, help- 
ing to buy groceries, washing and ironing 
clothes, keeping the house, and providing 
meals was sufficient to imply a promise to pay 
and to support a claim against the estate for 
services rendered. In re Estate of Hicks, 510 
S.W.2d 263, 1972 Tenn. App. LEXIS 284 (Tenn. 
Ct. App. 1972). 


19. Effect of Filing. 

Merely filing a claim against an estate is not 
the practice of law; therefore, a trial court erred 
by finding that a hospital’s claim against an 
estate was void, because filing such a claim did 
not require the exercise of professional judg- 
ment since it was in essence a demand for 
payment. In re Estate of Jewell B. Green v. 
Carthage General Hosp., 246 S.W.3d 582, 2007 
Tenn. App. LEXIS 455 (Tenn. Ct. App. July 20, 
2007), appeal denied, In re Estate of Green v. 
Carthage Gen. Hosp., Inc., — S.W.38d —, 2007 
Tenn. LEXIS 1113 (Tenn. Dec. 26, 2007). 


20. —Action Begun. 

Where a claim was filed within the time 
allowed by statute, the fact that it was not 
itemized and verified in the language of the 
statute did not make it void ipso facto. Wilson v. 
Hafley, 189 Tenn. 598, 226 S.W.2d 308, 1949 
Tenn. LEXIS 461, 1950 Tenn. LEXIS 399 
(1949). 

The filing of a claim in effect amounts to a 
demand for payment and is the equivalent of 
the beginning of an action. Needham v. Moore, 
200 Tenn. 445, 292 S.W.2d 720, 1956 Tenn. 
LEXIS 428, 1956 Tenn. LEXIS 429 (1956). 


21. —Notice to Personal Representative. 

The filing of a claim under the provisions of 
this section is equivalent to the commencement 
of an action; the mere filing of the claim does 
not establish the validity of the claim, but it 
puts the representatives of the estate on notice 
and they must make some exception thereto. 
Wilson v. Hafley, 189 Tenn. 598, 226 S.W.2d 
308, 1949 Tenn. LEXIS 461, 1950 Tenn. LEXIS 
399 (1949). 

While the “actual notice” required by this 
section may be something other than an exact 
copy of the published notice required by T.C.A. 
§ 30-2-306, it must, at a minimum, include 
information regarding the commencement of 
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probate proceedings and the time period within 
which claims must be filed with the probate 
court. Estate of Jenkins v. Guyton, 912 S.W.2d 
134, 1995 Tenn. LEXIS 766 (Tenn. 1995). 


22. Prima Facie Validity. 

Under the provisions of this section, a claim 
filed with the clerk within the time allowed for 
filing claims against decedents’ estates be- 
comes a final and binding obligation of the 
estate when it is not excepted to by the personal 
representative within the time allowed. Miller 
v. Morelock, 185 Tenn. 466, 206 S.W.2d 427, 
1947 Tenn. LEXIS 353 (1947); Wilson v. Hafley, 
189 Tenn. 598, 226 S.W.2d 308, 1949 Tenn. 
LEXIS 461, 1950 Tenn. LEXIS 399 (1949). 


23. Limitations. 

Except as to liened property any claim (ex- 
clusive of claims of the United States of 
America, any state or subdivision thereof for 
taxes and assessments) not filed within the 
period provided by this section, whether such 
claim or demand be a contingent or unmatured 
one or not, and whether same be held by a 
person under disability, all right thereon shall 
be barred, both against all assets of the estate 
while in the hands of the personal representa- 
tive and against the personal representative. 
Commerce Union Bank vy. Gillespie, 178 Tenn. 
179, 156 S.W.2d 425, 1989 Tenn. LEXIS 4 
(1940). 

Where an amendment to a claim against the 
estate of a decedent merely cured the defects in 
the filing of the claim and did not introduce a 
new cause of action or a new party, the amend- 
ment would relate back to the filing of the 
original claim and thus save the claim from the 
bar of the statute of limitations. Cooper’s Es- 
tate v. Keathley, 27 Tenn. App. 7, 177 S.W.2d 
356, 1943 Tenn. App. LEXIS 124 (Tenn. Ct. 
App. 1948). 

A claim for breach of contract by which dece- 
dent agreed not to compete in business for a 
specified number of years and which contract 
contained no penalty or liquidation of damages 
was not such a claim that would ripen into a 
judgment where the administrator neglected to 
except within the time required by law since 
the amount of damages were not ascertained. 
Coin Automatic Co. v. Estate of Dixon, 213 
Tenn. 311, 375 S.W.2d 858, 1964 Tenn. LEXIS 
391 (1964). 

This statute provides a statute of limitations 
affecting only the remedy and is not a statute of 
proscription. Woods v. Palmer, 496 S.W.2d 474, 
1973 Tenn. LEXIS 476 (Tenn. 1978). 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 
last will was invalid because it breached a 
contract in which the wife and the husband 
agreed to make mutual wills, although the 
husband’s children did not file a claim against 
the wife’s estate within the twelve-month pe- 
riod prescribed by T.C.A. § 30-2-307(a), the 
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children’s complaint was timely under T.C.A. 
§ 32-4-108 because the children decided to file 
a will contest to challenge the wife’s last will 
and the contest was filed within two years after 
the entry of the order admitting the challenged 
will to probate. In re Estate of Brown, 402 
S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. Mar. 
2252012): 


24, Tax Claims. 

This section limiting the time for filing 
claims, does not apply to claims for taxes. 
Hamilton Nat'l Bank v. Richardson, 42 Tenn. 
App. 486, 304 S.W.2d 504, 1957 Tenn. App. 
LEXIS 93 (Tenn. Ct. App. 1957). 

As the United States did not “clearly consent” 
to be bound by T.C.A. § 30-2-307’s 12-month 
statute of limitations governing probate pro- 
ceedings, the Internal Revenue Service’s 
(IRS’s) claim for taxes owed by a decedent was 
governed by the 10-year federal statute of limi- 
tations on collection of unpaid income taxes, 26 
U.S.C. § 6502(a)(1); therefore, the IRS’s tax 
claim was not time-barred. Christine L. Baci- 
galupo, Administratrix of the Estate of James 
Roy Bacigalupo v. United States, 399 F. Supp. 
2d 835, 2005 U.S. Dist. LEXIS 28840 (M.D. 
Tenn. Nov. 15, 2005). 

Absent its own consent, the United States is 
not bound by the 12-month time limitation 
governing claims filed in probate proceedings 
pursuant to T.C.A. § 30-2-307. Christine L. 
Bacigalupo, Administratrix of the Estate of 
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James Roy Bacigalupo v. United States, 399 F. 
Supp. 2d 835, 2005 U.S. Dist. LEXIS 28840 
(M.D. Tenn. Nov. 15, 2005). 


25. Penal Judgment Abated by Death. 

Penal judgment for a fine imposed by the 
United States was abated by the convict’s 
death. United States v. Noel, 609 S.W.2d 740, 
1980 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
1980). 


26. Contents of Notice. 

Accurate information about the time period 
for filing claims must be conveyed in the notice; 
this can best be achieved by delivering not only 
a copy of the published or posted notice to 
creditors, but also a copy of this section, setting 
out the various time limits, and a statement of 
the date of the decedent’s death. Bowden v. 
Ward, 27 S.W.3d 918, 2000 Tenn. LEXIS 549 
(Tenn. 2000). 


27. Actual Notice. 

Although creditor received a copy of the pub- 
lished notice which erroneously stated that the 
creditor had only six months from the date of 
the first publication of the notice to creditors in 
which to file a claim, after the six-month period 
had expired, creditor did not receive “actual 
notice” from the decedent’s personal represen- 
tative; therefore, creditor had 12 month’s to file 
a claim. Bowden v. Ward, 27 S.W.3d 913, 2000 
Tenn. LEXIS 549 (Tenn. 2000). 


30-2-308. Triplicate copies of pleadings as claims. 


Triplicate copies of the first pleading filed in original actions against a 
personal representative shall be filed with the clerk of the court where the 
administration originated, to be noted by the clerk in the record of claims as 


are other claims filed. 


History. 

Acts 1939, ch. 175, § 6; C. Supp. 1950, 
§ 8196.7 (Williams, § 8196.6); T.C.A. (orig. 
ed.), § 30-511; Acts 1985, ch. 140, § 14. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, II. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273 (1979). 


NOTES TO DECISIONS 


Analysis 


e Application. 
2. Tort Claim. 


1. Application. 

This section requiring that duplicate copies 
of the first pleading be filed in the probate 
courts relates only to the claims contemplated 
in § 30-2-307, and has no application to claims 
sounding in tort. Herring v. Estate of Tollett, 
550 S.W.2d 660, 1977 Tenn. LEXIS 540 (Tenn. 
1977). 


2. Tort Claim. 

Although this section does not apply to tort 
claims, a tort claimant should put the court in 
which the estate is being administered on no- 
tice of the pendency of a tort action in another 
court, and filing a copy of the complaint would 
accomplish this. Herring v. Estate of Tollett, 
550 S.W.2d 660, 1977 Tenn. LEXIS 540 (Tenn. 
1977). 
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30-2-309. Statute of limitations arrested by filing claim. 


The filing of claims within the time and in the manner provided in 
§§ 30-2-307 and 30-2-308 shall operate to arrest any statute of limitations 


applicable to the claims. 


History. 
Acts 19389, ch. 175; § 2; C. Supp’: 1950, 
§ 8196.2; T.C.A. (orig. ed.), § 30-512. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 769. 


NOTES TO DECISIONS 


Analysis 


1. Construction with Other Acts. 
2. Illustrative Cases. 


1. Construction with Other Acts. 

Both § 28-1-110 and this section are for the 
benefit of creditors and there is no conflict 
between the statutes or repeal by implication 
which would warrant the courts disregarding 
§ 28-1-110 in favor of this section. In re Estate 
of Myers, 55 Tenn. App. 195, 397 S.W.2d 831, 
1965 Tenn. App. LEXIS 249 (Tenn. Ct. App. 
1965). 


2. Illustrative Cases. 

Since filing of a claim under this section 
operates to arrest any statute of limitations 
where defendant filed a claim within nine (now 
six) months asking for judgment against in- 
sured’s estate under subrogation clause of 
policy in event mortgagee-plaintiffs should pre- 
vail alleging intentional burning on part of 
insured as an issue was present for the court to 
decide. Smith v. Insurance Co. of North 
America, 30 F.R.D. 540, 1962 U.S. Dist. LEXIS 
6023 (M.D. Tenn. 1962). 


30-2-310. Limitation on time of filing claims. 


(a) All claims and demands not filed with the probate court clerk, as 
required by §§ 30-2-306 — 30-2-309, or, if later, in which suit has not been 
brought or revived before the end of twelve (12) months from the date of death 
of the decedent, shall be forever barred. | 

(b) Notwithstanding subsection (a), all claims and demands not filed by the 
state with the probate court clerk, as required by §§ 30-2-306 — 30-2-309, or, 
if later, in which suit has not been brought or revived before the end of twelve 
(12) months from the date of death of the decedent, shall be forever barred. 
This statute of limitations shall not apply to claims for taxes. Claims for state 
taxes shall continue to be governed by § 67-1-1501. 

(c) Notwithstanding subsections (a) and (b), § 71-5-116, and §§ 30-2-306 - 
30-2-309: 

(1) If the bureau of TennCare receives a notice to creditors as defined in 
§ 30-2-306(b) within twelve (12) months of the decedent’s date of death, then 
the bureau’s claims and demands against the decedent’s estate are forever 
barred unless the bureau files a claim with the probate court clerk or brings 
or revives suit within the later of: 

(A) Twelve (12) months from the decedent’s date of death; or 
(B) Four (4) months from the date when the bureau received the notice 
to creditors; 

(2) If the bureau of TennCare does not receive a notice to creditors as 
defined in § 30-2-306(b) within twelve (12) months of the decedent’s date of 
death, then the bureau’s claims and demands against the decedent’s estate 
are forever barred unless the bureau files a claim with the probate court 
clerk or files a petition to open or re-open a decedent’s estate within 
forty-eight (48) months of the decedent’s date of death; 


81 MANAGEMENT, SETTLEMENT AND DISTRIBUTION 


30-2-310 


(3) If a claim is not filed by the bureau of TennCare pursuant to 
subdivision (c)(1) or (c)(2), then the requirements of § 71-5-116(c)(2) do not 


apply. 


History. 

Acts 1939, ch. 175, § 3A, as added by Acts 
1947, ch. 213, § 2; 1949, ch. 176, § 1; mod. C. 
Supp. 1950, § 8196.4 (Williams, § 8196.3a); 
Acts 1971, ch. 229, § 3; T.C.A. (orig. ed.), § 30- 
5138; Acts 1989, ch. 395, § 4; 2000, ch. 970, § 1; 
2014, ch. 883, § 1/2021, ch?102; §) 1: 


Compiler’s Notes. 

Acts 2000, ch. 970, § 2 provided that subsec- 
tion (b) shall apply to all estates which have not 
been closed on January 1, 2001, and to all 
estates which come into existence on or after 
January 1, 2001. 


Amendments. 
The 2021 amendment added (c). 


Effective Dates. 
Acts 2021, ch. 102, § 2. April 7, 2021. 


Cross-References. 

Actions against personal representative, 
§ 28-3-102. 

Revivor of actions, § 30-2-320. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 756, 757, 760, 769. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1002 — 4-1005. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, Il. Selecting a Proper Forum, (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273 (1979). 

Administration of Estates — Revival of Ac- 
tions — Time Limitations, 36 Tenn. L. Rev. 804 
(1969). 

Current Problems Facing the Executor Tak- 
ing the Section 2053 Estate Tax Deduction (Jay 
D. Christiansen), 30 Vand. L. Rev. 795 (1977). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 

TennCare: Expanded Estate Recovery - Re- 
cover at ALL Cost, 45 U. Mem. L. Rev. 711 
(2015). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Failure to File Bars Claim. 

. Tax Claims Are Excepted from Limitation. 
. Rights of Lien Holders. 

. Liens of State. 

. Application of Limitation. 

. —Accrual of Claim. 

. Procedure. 


= ONDA RWNE 


. Applicability. 

Under this section, claimants are required to 
file a claim against an estate within six months 
of a notice to creditors; however, this section 
only bars claims against the estate and does not 
bar a creditor who may have other legal rem- 
edies. Boatman v. Morrison, 746 S.W.2d 706, 
1987 Tenn. App. LEXIS 3216 (Tenn. Ct. App. 
1987). - 

Personal representative improperly assumed 
the responsibility for environmental remedia- 
tion on property the estate did not own because 
no claim was filed against the estate, T.C.A. 
§ 30-2-310, and the decedent never held an 
ownership interest in the property; even if 
there had been a valid claim, the will did not 
expressly, or by incorporation of T.C.A. § 35-50- 
110, give the personal representative the power 
to enter into contracts on behalf of the estate, 
settle or compromise claims or demands, or 


abate environment hazards on property of the 
estate. In re Estate of Ledford, 419 S.W.3d 269, 
2013 Tenn. App. LEXIS 246 (Tenn. Ct. App. Apr. 
11, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 791 (Tenn. Oct. 16, 2013). 


2. Failure to File Bars Claim. 

No court has power or jurisdiction to permit 
any delay in the filing of any such claims, i.e., to 
permit the filing of any such claims after the 
expiration of the 12 months’ period (now six 
months) or to permit any relief to be granted 
thereon against the personal representative or 
the assets while in its hands, except as pro- 
vided by § 30-2-504. Commerce Union Bank v. 
Gillespie, 178 Tenn. 179, 156 S.W.2d 425, 1939 
Tenn. LEXIS 4 (1940); Warfield v. Thomas’ 
Estate, 185 Tenn. 328, 206 S.W.2d 372, 1947 
Tenn. LEXIS 336 (1947). 

Failure of mortgagee or widow to file claim 
for payment of mortgage indebtedness on home 
owned by testator and widow as tenants by the 
entirety within the statutory period barred its 
payment out of the assets of the estate regard- 
less of any intent of the testator to leave the 
home place to the widow free and unencum- 
bered. Bonham v. Bonham, 180 Tenn. 364, 175 
S.W.2d 328, 1943 Tenn. LEXIS 19 (1943). 


3. Tax Claims Are Excepted from Limita- 
tion. 
Tax claims are excepted consistent with the 
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general rule that the sovereign is not within the 
limitation, unless expressly so provided. Com- 
merce Union Bank v. Gillespie, 178 Tenn. 179, 
156 S.W.2d 425, 1939 Tenn. LEXIS 4 (1940). 


4. Rights of Lien Holders. 

No holder of any lien shall assert any claim 
against liened property while same be in the 
hands of the personal representative, except by 
claim or demand filed with the county court 
clerk (now county clerk), as provided in this 
section; but if no such claim or demand be so 
filed within the 12 (now six) months’ period, 
any such lienor, after the administration of the 
estate is closed or the liened property is distrib- 
uted, may enforce the lien at any time within 
the limitations of the 10 year statute of limita- 
tions. Commerce Union Bank v. Gillespie, 178 
Tenn. 179, 156 S.W.2d 425, 1939 Tenn. LEXIS 4 
(1940). 


5. Liens of State. 

Claim of state under former provision of 
Old-Age Assistance Law that amount of old-age 
assistance furnished should be allowed as claim 
against estate of recipient was not barred be- 
cause it was not filed within nine (now six) 
months from date of notice to creditors. State 
Dep’t of Public Welfare v. O’Brien, 200 Tenn. 
475, 292 S.W.2d 733, 1956 Tenn. LEXIS 431 
(1956). 

Statute of limitations, T.C.A. § 30-2-310, did 
not prevent the Tennessee Bureau of TennCare 
from opening a decedent’s estate and filing a 
claim to recoup TennCare funds because the 
notice provision in T.C.A. § 71-5-116(d)(1)(D) 
was inoperative if the Bureau did not receive a 
notice to creditors of a decedent’s death within 
the statute. In re Estate of Crumley, 439 S.W.3d 
318, 2012 Tenn. App. LEXIS 874 (Tenn. Ct. 
App. Dec. 18, 2012), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 421 (Tenn. Apr. 9, 2013). 

Trial court erred in holding that the Tennes- 
see Bureau of TennCare failed to strive vigor- 
ously in its efforts to recoup TennCare funds 
from a decedent’s estate because the Bureau 
opened the estate within 13 months of the 
decedent’s death, and since that time, the Bu- 
reau sought to recoup the TennCare funds from 
the estate. In re Estate of Crumley, 439 S.W.3d 
318, 2012 Tenn. App. LEXIS 874 (Tenn. Ct. 
App. Dec. 18, 2012), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 421 (Tenn. Apr. 9, 2013). 


6. Application of Limitation. 

Suit by creditor of estate against administra- 
tion personally based on new contract resulting 
from novation where creditor refrained from 
filing claim against estate within period speci- 
fied by this section because of reliance on prom- 
ise of administratrix to pay claim was not 
governed by the limitation of this section. 
Hooper v. Neubert, 53 Tenn. App. 233, 381 
S.W.2d 569, 1964 Tenn. App. LEXIS 97 (Tenn. 
Ct. App. 1964). 
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In suit by state against estate to recover on 
bond executed to cover taxes, court held that 
state was not barred by any statute of limita- 
tions unless the particular statute expressly so 
provided. In re Estate of Darwin, 503 S.W.2d 
511, 1973 Tenn. LEXIS 443 (Tenn. 1973). 

This statute provides a statute of limitations 
affecting only the remedy and is not a statute of 
proscription. Woods v. Palmer, 496 S.W.2d 474, 
1973 Tenn. LEXIS 476 (Tenn. 1978). 

Even though plaintiff had no existing claim 
on the date of the death of the decedent because 
he held a deed from her in “satisfaction” of the 
value of his services rendered, where the heirs 
of the decedent declared the deed rescinded and 
sought a decree to cancel it by a suit, plaintiff 
was required to file his claim timely after being 
served with the complaint in the deed litigation 
and his failure to do so for nearly three years 
prevented its assertion. Estate of Minton v. 
Markham, 625 S.W.2d 260, 1981 Tenn. LEXIS 
506 (Tenn. 1981). 

Son’s claims were barred by the statutes of 
limitation, T.C.A. §§ 28-1-105 and 30-2-310, 
where the son never set forth any proof estab- 
lishing the existence of a material fact with 
regard to when the statute of limitations began 
to run. Vanderegriff v. Vandergriff, 106 S.W.3d 
682, 2003 Tenn. App. LEXIS 35 (Tenn. Ct. App. 
2003), appeal denied, Vandegriff v. Vandegriff, 
— $.W.3d —, 2003 Tenn. LEXIS 476 (Tenn. 
May 19, 2003). 

Plain language of T.C.A. § 30-2-310(b) estab- 
lishes that the one-year limitation period be- 
gins on the date of death, regardless of whether 
a representative has been appointed; moreover, 
the legislative history supports an identical 
interpretation. In re Estate of Tanner, 295 
S.W.3d 610, 2009 Tenn. LEXIS 653 (Tenn. Oct. 
7, 2009). 

At the time of the decedent’s death, T.C.A. 
§ 71-5-116(c) permitted adjustment or recovery 
from an estate until a waiver or release was 
granted by the bureau, regardless of any limi- 
tations on ordinary claims imposed by T.C.A. 
§ 30-2-310(b), further incident to its right to 
demand payment pursuant to the release and 
waiver provisions, the state bureau was per- 
mitted to file a formal claim against the estate, 
despite the fact that claims of most other types 
would have been barred; § 30-2-310(b) created 
a general one-year statute of limitations on 
state claims against an estate, except claims for 
taxes and § 71-5-116(c) imposed a duty on the 
representative of an estate to actively seek a 
release or waiver of any medical assistance 
correctly paid, owed under the state program. 
Because appellee decedent’s son did not do so, 
and no waiver or release issued, the bureau was 
empowered under the terms of the applicable 
statute, as then written, to file the claim be- 
yond the one-year period of limitation. In re 
Estate of Tanner, 295 S.W.3d 610, 2009 Tenn. 
LEXIS 653 (Tenn. Oct. 7, 2009). 
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Chancery court properly determined that a 
claim by the Bureau of TennCare against a 
decedent’s estate for justly paid medical ben- 
efits was not time-barred by T.C.A. § 30-2-310 
because the administrator did not file a release 
pursuant to T.C.A. § 71-5-116(c)(2) and the 
Bureau did not receive the notice required by 
§ 71-5-116(d). In re Estate of Stidham, 438 
S.W.3d 535, 2012 Tenn. App. LEXIS 584 (Tenn. 
Ct. App. Aug. 23, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 910 (Tenn. Dec. 
$2,52012), 


7. —Accrual of Claim. 

It is not necessary that a claimant have exact 
or precise information as to the extent of his 
damages to set the statute in operation, so long 
as it is reasonably apparent that he has an 
actionable claim. Estate of Minton v. Markham, 
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625 S.W.2d 260, 1981 Tenn. LEXIS 506 (Tenn. 
1981). 

When one who did not previously know that 
he had an actionable claim against an estate 
discovers or reasonably should discover that 
such a claim exists, the statute of limitations 
begins to run against him. Estate of Minton v. 
Markham, 625 S.W.2d 260, 1981 Tenn. LEXIS 
506 (Tenn. 1981). 


8. Procedure. 

This section is a statute of limitation or 
statute of nonclaim and does not provide the 
procedure for revival of actions. The procedure 
provided in § 30-2-320 for the revivor of actions 
must be followed. Windsor Hosiery Mills, Inc. v. 
Haren, 222 Tenn. 479, 437 S.W.2d 248, 1969 
Tenn. LEXIS 491 (1969). 


30-2-311. Waiver of filing small claims — Payment. 


Notwithstanding §§ 30-2-307 — 30-2-310, the personal representative, if in 
the personal representative’s discretion it is deemed proper, may waive the 
requirement for the filing of and may pay any claim not exceeding one 
thousand dollars ($1,000) principal amount. If the act of the personal repre- 
sentative in so doing is brought into question, the personal representative will 
have the burden of showing the validity of the claim so paid. 


Law Reviews. 

Administration Under the Small Estates Act 
(Judge Herschel P. Franks), 14 No. 4 Tenn. B.J. 
3 (1978). 

Current Problems Facing the Executor Tak- 
ing the Section 2053 Estate Tax Deduction (Jay 
D. Christiansen), 30 Vand. L. Rev. 795 (1977). 


History. 

C. Supp. 1950, § 8196.2; Acts 1979, ch. 90, 
§ 1; T.C.A. (orig. ed.), § 30-514; Acts 1987, ch. 
322, § 8. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 782, 940, 956, 986. 


30-2-312. Entry of claim by clerk — Fees — Notice. 


Each claim filed with the clerk shall be entered by the clerk in a well bound 
book, in which the clerk shall set forth the title of the estate, the name and 
address of the creditor as reflected by the claim filed, the nature and amount 
of the claim and the date of filing, which book shall be provided and paid for as 
are other records in the clerk’s office. The fees authorized by § 8-21- 
401(c)(1)(A) shall be paid to the clerk by the claimant at the time such claim is 
filed. If notice is required to be given to the residuary beneficiary or beneficia- 
ries of the decedent’s estate as required by § 30-2-313(b), the claimant shall 
pay to the clerk on the filing of the claim the fee provided by § 8-21-401(c)(9) 
for each residuary beneficiary to whom notice is to be given. 


§ 8196.2; impl. am. Acts 1951, ch. 166, § 1(88); 
1983, ch. 252, § 1; T.C.A. (orig. ed.), § 30-515; 


History. 
Acts / 1939, ch. 175, $,2:; C,. Supp. ..1950, 
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Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Acts 2017, ch. 290, § 15. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 781. 


30-2-313. Notice of filing claim — Exceptions to claims — Jury trials 
upon demand. 


(a) The clerk of the court, within five (5) days after the filing of a claim and 
its entry in the claim book as provided in § 30-2-312, shall give written notice 
to the personal representative and the attorney of record of the filing of the 
claim, by mailing each a true and correct copy of the claim. 

(b) If a personal representative of the decedent’s estate files a claim against 
the estate of the decedent, the clerk of the court, within five (5) days after the 
filing of a claim and the entry thereof in the claim book as provided in 
§ 30-2-312, shall give written notice to each residuary beneficiary of the 
decedent’s estate of the filing of the claim, by mailing each a true and correct 
copy of the claim. The notice required by this subsection (b) is in addition to the 
notice required to be given by subsection (a). 

(c) Aclaim shall not become a final judgment against the estate until after 
the expiration of the exception period prescribed in § 30-2-314(a). 

(d) Should the claimant or the party excepting desire a trial by jury, it shall 
be demanded by that party in the first claim or exception filed. However, a 
claimant who has not demanded a jury in the claimant’s claim may do so 
within five (5) days after receipt of notice of the filing of exceptions to the 
claimant’s claim by filing a written demand for a jury with the probate court 


clerk. 


History. 

Acts 1939, ch; 175, § 2;:1947, ch. .137,;§ 2; 
1947, ch. .213,.§ 1;:C. Supp. 1950, §, 8196.2; 
T.C.A. (orig. ed.), § 30-516; Acts 1985, ch. 140, 
§ 15; 1989, ch. 395, §§ 5, 6; 2017, ch. 290, § 2. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
8§ 773,776, 781. 


Law Reviews. 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1238 (1957). 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Sections. 

. Written Notice by Clerk Mandatory. 
Exceptions — Time to File. 

. Computation of Time. 


— CON 


. Construction with Other Sections. 

This section and § 30-2-314 are to be con- 
strued in pari materia. Needham v. Moore, 200 
Tenn. 445, 292 S.W.2d 720, 1956 Tenn. LEXIS 
428, 1956 Tenn. LEXIS 429 (1956). 

This section does not have the effect of limit- 
ing the 30 day period after nine (now six) 
months from date of notice to creditors, pro- 
vided by § 30-2-314 for filing exceptions but 
under the circumstances provided may extend 


the period for filing exceptions beyond such 
nine (now six) months and 30 days. Needham v. 
Moore, 200 Tenn. 445, 292 S.W.2d 720, 1956 
Tenn. LEXIS 428, 1956 Tenn. LEXIS 429 
(1956). 


2. Written Notice by Clerk Mandatory. 

Provision requiring clerk of the court to give 
written notice to personal representative 
within five days of filing of a claim is manda- 
tory. Cromwell v. Dobbins, 191 Tenn. 92, 231 
S.W.2d 577, 1950 Tenn. LEXIS 548, 1950 Tenn. 
LEXIS 549 (1950). 

In view of the mandatory nature of the pro- 
vision of this section requiring the giving of 
written notice by the clerk of the filing of the 
claim, Supreme Court would presume that no- 
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tice had been given to the proper personal 
representative within the statutory time after 
the filing of the claim where the record was 
silent as to the giving of the notice. Needham v. 
Moore, 200 Tenn. 445, 292 S.W.2d 720, 1956 
Tenn. LEXIS 428, 1956 Tenn. LEXIS 429 
(1956). 


3. Exceptions — Time to File. 

The executor, or other party interested in the 
estate of decedent, either as creditor, distribu- 
tee, heir or otherwise, may at any time prior to 
the end of the 30th day that succeeds the 
statutory period after publication of notice to 
the creditors by the executor file exceptions in 
triplicate to any claim or claims that have been 
filed with the clerk and the judge may hear and 
determine all issues. Commerce Union Bank v. 
Gillespie, 178 Tenn. 179, 156 S.W.2d 425, 1939 
Tenn. LEXIS 4 (1940). 

Where exception to claim filed in the last 
month was filed within 30 days after the expi- 
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ration of the nine (now six) month period from 
date of notice to creditors, such exception was 
in time even though it was not filed within 30 
days from the date of notice by the clerk of the 
filing of the claim. Needham v. Moore, 200 
Tenn. 445, 292 S.W.2d 720, 1956 Tenn. LEXIS 
428, 1956 Tenn. LEXIS 429 (1956). 

If a claim is filed within the last month of the 
period for filing claims, the delivery of notice to 
the personal representative, no matter how 
long delayed, is a prerequisite to the beginning 
of the 30 days within which exceptions must be 
filed. In re Estate of Ross, 58 Tenn. App. 533, 
434 $.W.2d 333, 1968 Tenn. App. LEXIS 312 
(Tenn. Ct. App. 1968). 


4, Computation of Time. 

In computing time under this section the first 
day is excluded and the last day is included. 
Needham v. Moore, 200 Tenn. 445, 292 S.W.2d 
720, 1956 Tenn. LEXIS 428, 1956 Tenn. LEXIS 
429 (1956). 


30-2-314. Exceptions to claim — Trial by circuit court where jury 
demanded — Concurrent jurisdiction. 


(a)(1) Until thirty (30) days after the expiration of four (4) months from the 
date of the notice to creditors given as provided in § 30-2-306(b), the 
personal representative, or any party interested in the estate either as 
creditor, distributee, heir or otherwise, may except to the claim by filing 
written exceptions in triplicate with the clerk of the court in which the estate 
is being administered. 

(2) However, if the filing of the claim as permitted by § 30-2-307(a) occurs 
after the date that is four (4) months from the date of the notice to creditors, 
the personal representative, or any party interested in the estate either as 
creditor, distributee, heir or otherwise, may except to any claim by filing 
written exceptions in triplicate with the clerk of the court in which the estate 
is being administered; provided, that the exception is filed no later than 
thirty (30) days from the date the personal representative receives notice 
from the clerk of the filing of the claim. 

(3) Each exception shall include a reasonably detailed explanation of the 
ground or grounds upon which the person making such exception intends to 
rely. 

(4) Within five (5) days after the filing of exceptions to a claim the clerk 
shall notify the claimant of the exceptions by mailing the claimant a copy of 
the exceptions. 

(5) If the creditor timely files an amendment as permitted by § 30-2- 
307(e), the personal representative shall file any exception to the amended 
claim not later than thirty (30) days from the later of: 

(A) The date the amendment is filed with the clerk; or 

(B) The expiration of the exception period. 
(b)(1) Ifthe claim or the exception filed contains a demand for a trial by jury, 
or there is a demand as provided in § 30-2-313, the probate court clerk shall 
certify the claim and the exception to the circuit court for trial by jury upon 
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the issues made by the claim and exception. The claim or exception may be 
amended in the circuit court, but not so as to avoid the period of limitation 
upon claims contained in § 30-2-310. 


(2) Should no exception be taken to a claim in which a jury trial has been 
demanded, the claim shall not be certified to the circuit court. 

(c) Within five (5) days after an issue triable by a jury has been made, the 
probate court clerk shall certify all of the papers the clerk has on file relating to 
that claim to the circuit court, and shall, at the same time, give written notice of 
the clerk’s action to the claimant, the excepting party and the personal represen- 
tative, and shall thereafter file with the circuit court a statement to this effect, 
which shall be prima facie evidence that the parties have been notified. 

(d)(1) The matter shall be triable at the first term of the circuit court 

convening five (5) days or more after the certified record has been filed in the 


circuit court. 


(2) On motion of the personal representative or the excepting party, the 
claimant may be required by the circuit court to make a cost bond, or, in lieu 
of a bond, take the oath prescribed for poor persons. 

(3) After the matter has been certified to the circuit court for trial, it shall 
be proceeded within that court as in any other law case. 

(4) The jury demanded may be waived by the parties and the case tried in 
the circuit court and on appeal as one in which no jury had been demanded. 
(e) If the probate court is a court of record, the probate court shall have 

concurrent jurisdiction with the circuit court to conduct trials of the claim or 
the exception, all in the same manner and to the same extent as prescribed in 
this section for circuit courts, except that no certification of the claim or 
exception shall be required in the absence of any referral to another court. 


History. 

Acts 1939, ch. 175, § 3; 1947, ch. 187, § 1; 
1947, ch. 213, § 2; C, Supp. 1950, § 8196.3; 
Acts 1971, ch. 229, § 4; T.C.A. (orig. ed.), § 30- 
517; Acts 1985, ch. 140, § 16; 1989, ch. 395, 
§ 7; 1991, ch. 415, § 5; 1992, ch. 951, § 6; 1997, 
ch. 426, § 6; 2005, ch. 99, § 3; 2005, ch. 429, 
§ 6. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that this 
section shall apply to all estates of decedents 
dying on or after January 1, 1998, and to all 
wills, other documents and proceedings related 
thereto. 


Cross-References. 

Actions against personal representative, 
§ 28-3-102. 

Time for payment of claims, § 30-2-319. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 676, 738, 769, 771-774, 776. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1007, 4-1008. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman), 18 Vand. L. Rev. 1185 (1965). 

Procedure and Evidence — 1961 Tennessee 
Survey (Edmund M. Morgan), 14 Vand. L. Rev. 
1358 (1961). 

Procedure — 1963 Tennessee Survey (Wil- 
liam J. Harbison), 17 Vand. L. Rev. 1108 (1964). 

Wills, Trust and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1288 (1957). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Purpose and Policy. 
3. Procedure. 


. Jurisdiction. 

. Form of Action. 

. Exceptions to Claims. 

—Persons Who May File. 

. —Representative Must Search Record. 
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9. —Necessity for Filing. 

10. —Extension of Time for Filing. 

11. —Liability of Administrator for Failure to 
File. 

12. —Chancery Relief. 

13. Computation of Time. 

14. Failure to File Exceptions — Effect. 

15. Claim Not Excepted to — Effect. 


1. Construction. 

This section and § 30-2-313 are to be con- 
strued in pari materia. Needham v. Moore, 200 
Tenn. 445, 292 S.W.2d 720, 1956 Tenn. LEXIS 
428, 1956 Tenn. LEXIS 429 (1956). 

The 30 day period allowed for filing excep- 
tions to claims at the end of the nine (now six) 
month period from date of notice to creditors as 
provided in this section will not be shortened by 
the provision of former § 30-2-313 providing a 
30 day period from date of notice by the clerk 
for filing exceptions to claims filed in the last 
month of the nine (now six) month period but 
such section may under appropriate circum- 
stances extend the time for filing exceptions 
beyond nine (now six) months and 30 days after 
publication of notice to creditors. Needham v. 
Moore, 200 Tenn. 445, 292 S.W.2d 720, 1956 
Tenn. LEXIS 428, 1956 Tenn. LEXIS 429 
(1956). 


2. Purpose and Policy. 

The effect of this section is to require pay- 
ment of a claim prima facie valid if not excepted 
to within the time provided therefor by this 
section. Miller v. Morelock, 185 Tenn. 466, 206 
S.W.2d 427, 1947 Tenn. LEXIS 353 (1947). 

A claim is prima facie valid if not excepted to 
within statutory period by representative. Wil- 
son v. Hafley, 189 Tenn. 598, 226 S.W.2d 308, 
1949 Tenn. LEXIS 461, 1950 Tenn. LEXIS 399 
(1949). 


3. Procedure. 

This statute dispenses with formal pleadings 
and strict rules of procedure required in actions 
commenced in the circuit court. Poole v. First 
Nat'l Bank, 29 Tenn. App. 327, 196 S.W.2d 563, 
1946 Tenn. App. LEXIS 72 (Tenn. Ct. App. 
1946). 


4, Jurisdiction. 

See Hewgley v. Trice, 207 Tenn. 466, 340 
S.W.2d 918, 1960 Tenn. LEXIS 482 (1960) 
which in denying certiorari to executrix to 
review order of circuit court enjoining foreclo- 
sure of deeds of trust by executrix pending 
decision on denial of claim in which party 
claimed payment of debt secured by deed of 
trust, made comment that under §§ 30-2-306 
— 30-2-321, circuit court may have had juris- 
diction of controversy arising out of question of 
whether mortgage trust deeds held by decedent 
had been satisfied and that any error in over- 
ruling petitions for injunctions against foreclo- 
sure may have been error in exercise of court’s 
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jurisdiction and not an error in excess of such 
jurisdiction, and therefore was not subject to 
review by certiorari. Trice v. Cheatham, 208 
Tenn. 130, 344 S.W.2d 358, 1961 Tenn. LEXIS 
404 (1961). 

Executrix’s petition under Declaratory Judg- 
ment Act for writs of error and certiorari to 
probate court to bring claims filed in probate 
court against estate to the circuit court for trial 
by jury was properly dismissed since executrix 
had plain and speedy and adequate remedy 
under §§ 30-2-314, 30-2-315 by filing excep- 
tions to the claim prior to payment. Trice v. 
Cheatham, 208 Tenn. 130, 344 S.W.2d 358, 
1961 Tenn. LEXIS 404 (1961). 


5. Form of Action. 

Claim against estate involving complicated 
accounting was a suit of an equitable nature so 
as to fall within § 16-10-111 and this section 
did not require that such claim when certified 
for trial in circuit court should be tried in form 
of an action at law. Hewgley v. Trice, 51 Tenn. 
App. 452, 369 S.W.2d 741, 1962 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. 1962). 


6. Exceptions to Claims. 

If a claim is filed within the last month of the 
period for filing claims, the delivery of notice to 
the personal representative, no matter how 
long delayed, is a prerequisite to the beginning 
of the 30 days within which exceptions must be 
filed. In re Estate of Ross, 58 Tenn. App. 533, 
434 S.W.2d 333, 1968 Tenn. App. LEXIS 312 
(Tenn. Ct. App. 1968). 


7. —Persons Who May File. 

Heir of intestate seeking to hold administra- 
tor liable for failure to file exception to claim 
against estate should have filed exception to 
such claim since under this section interested 
parties as well as the personal representative 
may file exceptions. Brigham v. Southern Trust 
Co., 201 Tenn. 466, 300 S.W.2d 880, 1957 Tenn. 
LEXIS 325 (1957). 


8. —Representative Must Search Record. 

Representative is required to search record 
for filed claims and cannot rely on statement of 
clerk. Wilson v. Hafley, 189 Tenn. 598, 226 
S.W.2d 308, 1949 Tenn. LEXIS 461, 1950 Tenn. 
LEXIS 399 (1949). 


9. —Necessity for Filing. 

Where a claim is unexcepted to within the 
time allowed by this section, the claim is final. 
Warfield v. Thomas’ Estate, 185 Tenn. 328, 206 
S.W.2d 372, 1947 Tenn. LEXIS 336 (1947). 

Representative is not required to file excep- 
tions to claim void on its face. Wilson v. Hafley, 
189 Tenn. 598, 226 S.W.2d 308, 1949 Tenn. 
LEXIS 461, 1950 Tenn. LEXIS 399 (1949). 

Where claim was filed within statutory pe- 
riod and representative filed final report with- 
out allowance of claim, as clerk had told him 
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that no claims had been filed, acceptance of 
final report by probate court did not bar suit by 
claimant in chancery court to recover on claim. 
Wilson v. Hafley, 189 Tenn. 598, 226 S.W.2d 
308, 1949 Tenn. LEXIS 461, 1950 Tenn. LEXIS 
399 (1949). 

Where creditor filed suit in chancery to sub- 
ject intestate’s real estate to satisfaction of 
claim under administration statute, heirs could 
not make defense thereto after time for filing 
exceptions in court of administration had ex- 
pired. Bowling v. Minton, 193 Tenn. 141, 244 
S.W.2d 998, 1951 Tenn. LEXIS 338 (1951). 


10. —Extension of Time for Filing. 
Representative was not entitled to an exten- 
sion of time in which to file exceptions to claim 
where he failed to file exception within period 
required, but he could file a bill in chancery 
court for relief on the ground that his failure to 
file exceptions on time was not due to want of 
diligence on his part, but to fraud of claimant. 
Warfield v. Thomas’ Estate, 185 Tenn. 328, 206 
S.W.2d 372, 1947 Tenn. LEXIS 336 (1947). 


11. —Liability of Administrator for Fail- 
ure to File. 

Administrator would not be liable for failure 
to file exception to claim in absence of proof of 
fraud or bad faith. Brigham v. Southern Trust 
Co., 201 Tenn. 466, 300 S.W.2d 880, 1957 Tenn. 
LEXIS 325 (1957). 


12. —Chancery Relief. 

Where an executor fails to file exceptions to a 
claim within the time allowed by this section, 
he may still question the validity of the claim 
by filing a bill in the chancery court seeking 
relief upon the ground that his failure to file 
exceptions in time was due to no want of 
diligence on his part but was due to the fraud of 
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the claimant. Warfield v. Thomas’ Estate, 185 
Tenn. 328, 206 S.W.2d 372, 1947 Tenn. LEXIS 
336 (1947). 

Representative was entitled to file bill in 
chancery for determination by chancellor 
whether claim to which no exceptions had been 
filed was a claim utterly void and unenforce- 
able. Miller v. Morelock, 185 Tenn. 466, 206 
S.W.2d 427, 1947 Tenn. LEXIS 353 (1947). 


13. Computation of Time. 

In computing time under this section the first 
day is excluded and the last day is included. 
Needham v. Moore, 200 Tenn. 445, 292 S.W.2d 
720, 1956 Tenn. LEXIS 428, 1956 Tenn. LEXIS 
429 (1956). 


14. Failure to File Exceptions — Effect. 

The filing of a claim in effect amounts to a 
demand for payment and is the equivalent of 
the beginning of an action and puts those 
interested in defending the estate against such 
claim as well as creditors on notice that they 
must file exceptions or they will be forever 
barred from objecting unless there is some 
fraud or such matter that a court of equity 
might reach. Needham v. Moore, 200 Tenn. 445, 
292 S.W.2d 720, 1956 Tenn. LEXIS 428, 1956 
Tenn. LEXIS 429 (1956). 

When the time for filing exceptions has 
passed, an uncontested claim becomes final 
against the estate. Needham v. Moore, 200 
Tenn. 445, 292 S.W.2d 720, 1956 Tenn. LEXIS 
428, 1956 Tenn. LEXIS 429 (1956). 


15. Claim Not Excepted to — Effect. 
A claim properly filed and not excepted to 
within the time provided by this section has the 


‘effect of a judgment against the estate. 


Brigham v. Southern Trust Co., 201 Tenn. 466, 
300 S.W.2d 880, 1957 Tenn. LEXIS 325 (1957). 


30-2-315. Trial of disputed claims where no jury demanded — Appeals 
— Independent suits, effect. 


(a)(1) The clerk shall, within ten (10) days after the filing of exceptions to a 
claim, in which matter no jury is demanded, as herein provided, fix a date for 
the hearing thereof by the court, and mail notice of the hearing to the 
personal representative, to the claimant whose claim has been excepted to, 
and to the party filing the exception. The date so fixed shall be not less than 
fifteen (15) days after the date of the mailing of the notice, nor more than 
eight (8) months after the date of the notice to creditors. 

(2) The court shall hear and determine all issues arising upon all the 
exceptions. 

(3) No other pleadings shall be required and the testimony may be taken 
orally or by deposition. 

(4) The court shall assess the costs accruing in consequence of the 
exceptions in accordance with its discretion, and all costs assessed against 
the personal representative shall be a proper charge against the estate. 

(b) Ajudgment upon the findings of the court shall be entered in the court 
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and from the judgment an appeal may be perfected within thirty (30) days from 
the date of entry of the judgment, to the court of appeals or the supreme court, 
as the case may be. The procedure on appeal shall be governed by the 
Tennessee Rules of Appellate Procedure. 


(c)(1) Notwithstanding §§ 30-2-306 — 30-2-314, whenever there is insti- 
tuted in any other court of competent jurisdiction an independent suit 
against a personal representative involving liability of the estate, and a 
claim founded on the same cause of action is or has been filed against the 
estate in the manner provided in §§ 30-2-307 and 30-2-308, which claim has 
not been adjudicated by the court in which the administration is pending, 
the court in which the administration is pending shall hold in abeyance any 
action on the claim until the final determination of the independent suit, 
whereupon, on the filing of a certified copy of the final judgment or decree 
with the clerk of the court in which the administration is pending, that court 


is authorized to enter judgment accordingly. 

(2) This subsection (c) is not intended to deprive the judgment creditor of 
any other remedy provided by law for the enforcement of the final judgment 
or decree rendered in the independent suit. 


History. 

Acts 1939, ch. 175, § 3A, as added by Acts 
1947, ch. 213, ,.§ 2;,:mod: C. ,Supp. 1950, 
§ 8196.4 (Williams, § 8196.3a); Acts 1981, ch. 
449,§ 2; T.C.A. (orig. ed.), § 30-518; Acts 1985, 
ch. 140,.§ 17; 


Cross-References. 
Actions against personal representative, 
§ 28-3-102. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 738, 766, 776, 778, 783, 888. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1009. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366 
(1979). 

A Survey of Civil Procedure in Tennessee — 
1977, II. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273 (1979). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman, 18 Vand. L. Rev. 1185 (1965). 

The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 
. Constitutionality. 
. Jurisdiction. 
Appeal. 


—Construction of Appeal Provision. 
. —Court of Appeals — When Forum. 
—Retroactive Effect of Provision. 


Rr aQomhwNe 


. Constitutionality. 

There can be no doubt of the power of the 
legislature to confer jurisdiction upon the pro- 
bate court to hear and decide claims against a 
decedent’s estate. Alamo Development Corp. v. 
Thomas, 186 Tenn. 631, 212 S.W.2d 606, 1948 
Tenn. LEXIS 590 (1948). 


2. Jurisdiction. 

Under this section a probate court has juris- 
diction to hear proof on and approve or disap- 
prove a claim against a decedent’s estate ex- 


cepted to by the personal representative on the 
ground that the claim was not timely filed. 
Alamo Development Corp. v. Thomas, 186 
Tenn. 631, 212 S.W.2d 606, 1948 Tenn. LEXIS 
590 (1948). 

The county court (now probate court) in the 
exercise of its probate jurisdiction has the 
power and authority to adjudicate conflicting 
claims of ownership and right of possession to 
personal property which is claimed both by the 
representative of a decedent’s estate and by 
third parties who claim title, not through the 
decedent and his representative, but from an- 
other source. Browne v. Browne, 547 S.W.2d 
239, 1977 Tenn. LEXIS 553 (Tenn. 1977). 

In an appeal from a probate court’s judgment 
sustaining a claim against a decedent’s estate, 
the circuit court lacked subject matter jurisdic- 
tion under T.C.A. § 30-2-609(b)(2) because the 
probate court’s decision did not involve the final 
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settlement of the estate by the personal repre- 
sentative. Instead, the estate was only entitled 
to appeal to the court of appeals in accordance 
with T.C.A. § 30-2-315(b). In re Estate of Trigg, 
368 S.W.3d 483, 2012 Tenn. LEXIS 379 (Tenn. 
May 30, 2012). 


3. Appeal. 

Original jurisdiction was vested in the pro- 
bate court to determine whether or not motion 
to strike exceptions to claims against estate 
was well taken and the only method of obtain- 
ing a hearing in another court was by appeal to 
the Court of Appeals or Supreme Court, depen- 
dent upon how the matter was heard and 
determined. Rowan v. Inman, 207 Tenn. 144, 
338 S.W.2d 578, 1960 Tenn. LEXIS 441 (1960). 


4. —Construction of Appeal Provision. 
The language “as the case may be” in this 
section is construed to be equivalent to a pro- 
vision that the appeal shall lie to the Supreme 
Court or the Court of Appeals. Sizemore v. 
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Rinehart, 193 Tenn. 475, 246 S.W.2d 91, 1952 
Tenn. LEXIS 313 (1952); Ezell v. Buhler, 557 
S.W.2d 62, 1977 Tenn. LEXIS 668 (Tenn. 1977). 


5. —Court of Appeals — When Forum. 
Where probate judge in determining validity 
of claims against estate, decided their merits on 
the facts without stipulation, Court of Appeals 
was proper forum for appeal from such deci- 
sion. Sizemore v. Rinehart, 193 Tenn. 475, 246 
S.W.2d 91, 1952 Tenn. LEXIS 313 (1952). 


6. —Retroactive Effect of Provision. 

This section is retroactive, and applies to 
hearings on claims against estates already in 
the process of administration on its effective 
date; and this notwithstanding the fact that 
other 1947 amendments to this chapter, de- 
creasing the time for filing claims against de- 
cedents’ estates from nine to 12 months, are 
held to be prospective only. Alamo Development 
Corp. v. Thomas, 186 Tenn. 631, 212 S.W.2d 
606, 1948 Tenn. LEXIS 590 (1948). 


30-2-316. Judgment on claims where no exceptions filed. 


After the lapse of ninety (90) days from and after the expiration of the time 
for entering exceptions to claims filed against the estate, the court may, upon 
the written application of any creditor having a matured claim on which no 
independent suit is pending, to whose duly filed claim no exception has been 
filed as provided in § 30-2-314, enter judgment for the creditor against the 
estate; provided, that not less than five (5) days’ prior written notice of ° 
intention to file an application shall be given to the personal representative, 
stating the time at which the application is to be presented to the court. 


History. 
C. Supp. 1950, § 8196.5; T.C.A. (orig. ed.), 
§ 30-519. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 777. 


Law Reviews. 

Some Aspects of Estate Planning in Tennes- 
see (Alec Brock Stevenson), 2 Vand. L. Rev. 265 
(1949). 


NOTES TO DECISIONS 


1. Failure to Timely Object to Claim. 

As a widow’s claim against a decedent was 
not void on its face, and as the estate failed to 
file an exception to it during the statutory time 
period, based on the terms of a prenuptial 
agreement which required any modification 
thereto to be in writing, the claim had to be 


considered just. Ethridge v. Estate of Ethridge, 
427 S.W.3d 389, 2013 Tenn. App. LEXIS 517 
(Tenn. Ct. App. Aug. 6, 2013), appeal denied, 
Ethridge v. Ethridge ex rel. Estate of Ethridge, 
— §$.W.3d —, 2013 Tenn. LEXIS 1049 (Tenn. 
Dec. 10, 2018). 


30-2-317. Priority of claims — Payment — Contested or unmatured 


claims. 


(a) All claims or demands against the estate of any deceased person shall be 
divided into the following classifications, which shall have priority in the order 


shown: 
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(1) First: Costs of administration, including, but not limited to, premiums 

on the fiduciary bonds and reasonable compensation to the personal repre- 
sentative and the personal representative’s counsel; 

(2) Second: Reasonable funeral expenses; 

(3) Third: Taxes and assessments imposed by the federal or any state 
government or subdivision of the federal or any state government, including 
claims by the bureau of TennCare pursuant to § 71-5-116 and including city 
and county governments; and 

(4) Fourth: All other demands that may be filed as aforementioned within 
four (4) months after the date of notice to creditors. 

(b) All demands against the estate shall be paid by the personal represen- 
tative in the order in which they are classed, and no demand of one class shall 
be paid until the claims of all prior classes are satisfied or provided for; and if 
there are not sufficient assets to pay the whole of any one class, the claims in 
that class shall be paid pro rata. 

(c) Debts due upon bills single, bonds, bills of exchange and promissory 
notes, whether with or without seal, and upon settled and liquidated accounts 
signed by the debtor, are of equal dignity, unless otherwise provided, and are 
to be paid accordingly. 

(d) The personal representative shall hold aside sufficient funds or other 
assets to pay each contested or unmatured claim (or the proper ratable portion 
thereof, as the case may be) with interest (if the claim be one bearing interest), 
until it is determined whether or not the claim is to be paid, or until an 
unmatured claim has reached maturity, also sufficient assets to meet the 


expenses of pending litigation and costs of court and any unpaid taxes. 


History. 

Code 1858, § 2250 (deriv. Acts 1786, ch. 4, 
§ 2); Shan., § 3983; mod. Code 1932, § 8195; 
Acts 1939) ch: 175; §04;'1947;>ch./137,/$ 1;.C. 
Supp. 1950, § 8196.5 (Williams, § 8196.4); 
Acts 1971, ch. 229, § 5; T.C.A. (orig. ed.), § 30- 
520; Acts 1997, ch. 426, § 7; 2001, ch. 400, § 1; 
2006, ch. 639, § 2; 2014, ch. 883, § 2. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that this 
section shall apply to all estates of decedents 
dying on or after January 1, 1998, and to all 
wills, other documents and proceedings related 
thereto. 


Cross-References. 
Disbursement of decedent’s shares or assets 
in possession of credit union, § 45-4-405. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
$§ 785, 788, 789, 841, 907, 1144. 


Law Reviews. 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Acts. 

. Administrative Expenses — Attorney Fees. 

. —Expenses of Nominee Who Does Not 
Qualify. 

—Compensation of Personal Representa- 
tive. 

. —Accountant’s Services. 

. Tax Claims. 

. Retainer Rights of Personal Representative. 

. —When and How Exercised. 


lam WN re 


conm1 cg) Or 


9. Bureau of TennCare Reimbursement. 


1. Construction with Other Acts. 

Provision of Public Acts 19387, ch. 49, § 12 
providing a lien in favor of state for amount of 
public welfare paid deceased after payment of 
funeral expenses and expenses of administra- 
tion was not repealed by Acts 1939, ch. 175, § 4 
(compiled as this section and § 30-2-318) pro- 
viding priority of claims and listing various 
classes, since 1939 Act was general and the Act 
of 1937 was special. State v. Smith, 194 Tenn. 
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582, 253 S.W.2d 758, 1952 Tenn. LEXIS 424 
(1952). 

Where under Uniform Trust Receipts Law, 
entruster was entitled to lien on general assets 
of trustee for value of unidentified proceeds 
from sale of property subject to trust receipt 
within 10 days of demand for accounting, en- 
truster’s lien was not affected by subsequent 
death of trustee or insolvency of his estate or by 
the provisions of this section fixing order of 
preference of demands against decedents’ es- 
tates. Commerce Union Bank v. Alexander, 44 
Tenn. App. 104, 312 S.W.2d 611, 1957 Tenn. 
App. LEXIS 153 (Tenn. Ct. App. 1957). 


2. Administrative Expenses — Attorney 
Fees. 

While administrative expenses incurred by 
the administrator as personal representative 
for the preservation of the estate may be cred- 
ited on the accounts of the administrator on 
settlement, subject to the approval of the court, 
they are not allowed as a debt against the 
estate but only as a part of the administrator’s 
expense account allowable on settlement. State 
ex rel. Dahlberg v. American Surety Co., 173 
Tenn. 505, 121 S.W.2d 546, 1938 Tenn. LEXIS 
35 (1938). 

When a suit for the construction of a will 
brought by a prospective beneficiary inures to 
the benefit of the estate, the attorney for the 
complainant is entitled to a reasonable fee 
payable by the estate; however, when the suit is 
brought for the benefit of the beneficiary, and 
has as its objective the defeat of the testator’s 
intent, the complainant’s attorney has no right 
to compensation from the estate. First Ameri- 
can Natl] Bank v. Charlton, 557 S.W.2d 500, 
1977 Tenn. LEXIS 676 (Tenn. 1977). 

Remand was necessary because the conser- 
vatorship court improperly transferred to the 
probate court motions for attorney’s fees with- 
out making necessary findings of fact and im- 
properly closed the conservatorship without 
making findings of fact concerning the objec- 
tions to the final accounting. In re Hudson, 578 
S.W.3d 896, 2018 Tenn. App. LEXIS 458 (Tenn. 
Ct. App. Aug. 10, 2018). 


3. —Expenses of Nominee Who Does Not 
Qualify. 

Person nominated as executor in will was 
entitled to reimbursement for attorney’s fees 
and other expenses incurred in defending will 
contests and injunction suit even though he did 
not qualify as executor and had no final ac- 
counting to make against which the disburse- 
ments could be credited. In re Estate of Lewis, 
45 Tenn. App. 651, 325 S.W.2d 647, 1958 Tenn. 
App. LEXIS 143 (Tenn. Ct. App. 1959). 


4, —Compensation of Personal Represen- 
tative. 

The personal representative of an estate is 

entitled to reasonable compensation. In re Es- 
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tate of Roark, 829 S.W.2d 688, 1991 Tenn. App. 
LEXIS 867 (Tenn. Ct. App. 1991), appeal de- 
nied, — S.W.2d —, 1992 Tenn. LEXIS 228 
(Tenn. Mar. 9, 1992). 


5. —Accountant’s Services. 

The employment of an accountant for the 
benefit of an estate could be equated to the 
employment of an attorney. Perlberg v. Jahn, 
773 S.W.2d 925, 1989 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 1989). 


6. Tax Claims. 

County trustee is not required to file a claim 
for taxes. Hamilton Nat'l] Bank v. Richardson, 
42 Tenn. App. 486, 304 S.W.2d 504, 1957 Tenn. 
App. LEXIS 93 (Tenn. Ct. App. 1957). 

Administrator was liable for back taxes as- 
sessed against estate where administrator had 
notice of such assessments notwithstanding 
compromise with county attorney which was 
made without authority. Hamilton Nat] Bank 
v. Richardson, 42 Tenn. App. 486, 304 S.W.2d 
504, 1957 Tenn. App. LEXIS 93 (Tenn. Ct. App. 
1957). 

Where, although estate was insolvent, there 
were sufficient funds in estate for payment of 
federal estate and state inheritance taxes and 
will provided that such taxes were to be consid- 
ered a debt against estate and not a charge 
against any beneficiary, proceeds of deceased 
husband’s life insurance would not be subjected 
to prorate allocation for such taxes as between 
the beneficiary children. Wolfe v. Mid-Conti- 
nent Corp., 222 Tenn. 348, 435 S.W.2d 836, 
1968 Tenn. LEXIS 436 (1968). 

Under the law of the case doctrine, the ap- 
pellate court was bound to treat the receiver’s 
case against the estate as a claim against the 
estate in the second appeal; the Claims Act, 
T.C.A. § 30-2-306 et seq., and the Federal In- 
solvency Act, 31 U.S.C. § 3713, gave priority to 
claims filed by the United States when the 
estate of a decedent was insolvent; under both 
the federal and state statutes, the claim of the 
IRS would have priority over the claim of the 
receiver. In re Estate of Ford, 207 S.W.3d 758, 
2006 Tenn. App. LEXIS 299 (Tenn. Ct. App. 
2006), appeal denied, — S.W 3d —, 2006 Tenn. 
LEXIS 883 (Tenn. 2006). 


7. Retainer Rights of Personal Represen- 
tative. 


8. —When and How Exercised. 

The administrator had a personal obligation 
for services rendered to him as administrator, 
but he was permitted to discharge his personal 
obligation by making payment out of the assets 
of the estate. Western Surety Co. v. Wilson, 484 
S.W.2d 45, 1972 Tenn. App. LEXIS 343 (Tenn. 
Ct. App. 1972). 


9. Bureau of TennCare Reimbursement. 
Chancery court properly concluded the Bu- 
reau of TennCare was entitled to use real 
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property in a decedent’s revocable trust to sat- 
isfy a claim against the estate for medical 
benefits, T.C.A. § 71-5-116(c)(1), because any 
property that could be reached by the personal 
representative pursuant to T.C.A. § 35-15-505 
for the payment of the debts of an insolvent 


30-2-319 


estate could be reached by the probate court for 
the purpose of reimbursing the Bureau. In re 
Estate of Stidham, 438 S.W.3d 535, 2012 Tenn. 
App. LEXIS 584 (Tenn. Ct. App. Aug. 23, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
910 (Tenn. Dec. 12, 2012). 


30-2-318. Payment of claims prior to time fixed for payment. 


(a) At any time prior to the expiration of the period fixed for the payment of 
claims, the personal representative may pay the preferred claims as provided 
in § 30-2-317 for which the estate may be liable, and upon order of court any 
debt of the decedent for which security may have been given that is in danger 
of being sold by way of foreclosure to the detriment of the estate. 

(b) If the executor or administrator knows or is willing to undertake that an 
estate is solvent, the executor or administrator may pay debts, but if the 
executor or administrator pays any debts other than those specified in 
subsection (a) prior to the expiration of the time fixed for the payment of 
claims, and the estate proves insolvent, the executor or administrator and the 
sureties of the executor or administrator shall be liable to each and every 


creditor for the creditor’s ratable share of the insolvent estate. 


History. 

Code 1858, § 2325 (deriv. Acts 1851-1852, ch. 
283, § 1); Shan., § 4064; mod. Code 1932, 
§ 8260; modified; Acts 1939, ch. 175, § 4; C. 
Supp. 1950, § 8196.5 (Williams, § 8196.4); 
T.C.A. (orig. ed.), §§ 30-521, 30-522. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 747, 786, 789. 


NOTES TO DECISIONS 


Analysis 


1. Wrongful Payments by Administrator. 
2. Remedies of Representative Making Wrong- 
ful Payments. 


1. Wrongful Payments by Administrator. 

The administrator and his sureties are liable 
for the pro rata due a creditor where the ad- 
ministrator has voluntarily exhausted the as- 
sets in paying the other creditors in full, with a 
knowledge of the unpaid debt. Such liability 
may be enforced by a suit brought within the 
time limited for establishing claims against the 
estate. Rice v. Hunt, 75 Tenn. 33, 1881 Tenn. 
LEXIS 70 (1881). 


2. Remedies of Representative Making 
Wrongful Payments. 
Where the administrator, believing the es- 
tate to be solvent, paid a number of the credi- 
tors in full, taking from each of them a separate 


obligation to refund the excess over the pro rata 
of his claim, if the estate should prove to be 
insolvent, and to hold the administrator harm- 
less for making the payment, and the estate is 
about to be wound up as an insolvent estate by 
a bill filed in chancery, the administrator may 
maintain a bill in the chancery court, and in the 
county of the administration, against all of the 
overpaid creditors, some of whom reside or are 
found in that county, though some of them 
reside in other counties and are not found in 
that county, for an account to ascertain the pro 
rata on their claims, and to recover the excess 
over such pro rata. Hatcher v. Royster, 82 Tenn. 
222, 1884 Tenn. LEXIS 122 (1884). 

Creditors, paid in full after suggestion of 
insolvency, may be compelled in equity to re- 
store the excess above their respective pro 
ratas. Donnell v. McCullough, 152 Tenn. 594, 
280 S.W. 34, 1925 Tenn. LEXIS 106 (1926). 


30-2-319. Time for payment of claims. 


All uncontested claims and all contested claims that have been finally 
adjudged and allowed shall be paid by the personal representative as soon as 
practicable (not in any event to exceed ninety (90) days) after the expiration of 


30-2-320 ADMINISTRATION OF ESTATES 94 
the date on which the personal representative could file an exception to the 
claim pursuant to § 30-2-314(a), if, after having segregated sufficient assets to 
meet the contingent liabilities referred to in § 30-2-317, adequate assets are in 
the personal representative’s hands for this purpose, payment being made 


according to the classification of the claims. 


History. 

Acts 1939. child. § 41941 ch, O2:08 41: 
1947, ch. 187, § 4; C. Supp. 1950, § 8196.5 
(Williams, § 8196.4); Acts 1971, ch. 229, § 6; 
T.C.A. (orig. ed.), § 30-523; Acts 1997, ch. 426, 
§ 8; 2012, ch. 886, § 7. 


Compiler’s Notes. 
Acts 1997, ch. 426, § 26 provided that the 
amendments to this section by that act shall 


after January 1, 1998, and to all wills, other 
documents and proceedings related thereto. 


Cross-References. 
Early payment of claims, § 30-2-318. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 788, 1144. 


apply to all estates of decedents dying on or 


30-2-320. Pending actions considered legally filed demands — Manner 
of revival. 


All actions pending against any person at the time of that person’s death, 
that by law may survive against the personal representative, shall be consid- 
ered demands legally filed against the estate at the time of the filing with the 
clerk of the court in which the estate is being administered of a copy in 
duplicate of the order of revivor, one (1) of which copies shall be certified or 
attested, a notation of which shall be entered by the clerk in the record of 
claims, as in the case of other claims filed. Pending actions not so revived 
against the personal representative within the period prescribed in § 30-2- 


307(a) shall abate. 


History. 
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Supp. 1950, § 8196.6 (Williams, § 8196.5); 
Acts 1971, ch. 229, § 7; T.C.A. (orig. ed.), § 30- 
524; Acts 1989, ch. 395, § 8. 


Cross-References. 

Order of substitution of parties, Tenn. R. Civ. 
P25. 

Revivor of actions generally, title 20, ch. 5, 
Tenn. R. Civ. P. 25. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 711, 713, 753, 766, 784, 859. 


Law Reviews. 

Administration of Estates — Revival of Ac- 
tions — Time Limitations, 36 Tenn. L. Rev. 804 
(1969). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Jurisdiction. 

. Statute of Limitations. 

Requisites to Revivor. 

. Penal Judgment Abated by Death. 
. Tort Actions. 

. Order of Revivor. 


. Applicability. 

Where plaintiffs action for declaratory judg- 
ment is a claim against the estate, and is not an 
action in tort against the decedent, and does 


not seek unliquidated damages, plaintiff must 
comply with the requirements of this section. 
Wunderlich v. Fortas, 776 S.W.2d 953, 1989 
Tenn. App. LEXIS 269 (Tenn. Ct. App. 1989). 
Where a bankruptcy trustee failed to file an 
order of substitution as required under this 
section after defendant died and administrator 
of defendant’s estate was substituted as party 
defendant in an adversary proceeding, the 
bankruptcy court still retained jurisdiction be- 
cause an order of substitution is not required by 
Federal Rules of Civil Procedure 25. DuVoisin v. 
Coker (In re Southern Indus. Banking Corp.), 
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125 B.R. 517, 1991 Bankr. LEXIS 438 (Bankr. 
E.D. Tenn. 1991). 

This section does not apply to claims already 
reduced to judgment. In re Estate of Lucas, 844 
S.W.2d 627, 1992 Tenn. App. LEXIS 561 (Tenn. 
Ct. App. 1992). 


2. Jurisdiction. 

Although estate did not bring motion to dis- 
miss for lack of subject matter jurisdiction until 
after the trial, final judgment, posttrial motions 
and rulings thereon, estate’s delay was not a 
waiver of court’s lack of jurisdiction. Subject 
matter jurisdiction may never be waived and 
its sufficiency may be challenged at any stage of 
the proceedings. Wunderlich v. Fortas, 776 
S.W.2d 953, 1989 Tenn. App. LEXIS 269 (Tenn. 
Ct. App. 1989). 


3. Statute of Limitations. 

In action against defendant by insured’s es- 
tate and mortgages where defendant counter- 
claimed, alleging intentional burning on part of 
insured, motion of plaintiff to dismiss such 
counterclaim under this section was overruled 
because of action of plaintiff in delaying more 
than a year before making her motion to file 
and amend her reply to counterclaim. Smith v. 
Insurance Co. of North America, 30 F.R.D. 540, 
1962 U.S. Dist. LEXIS 6023 (M.D. Tenn. 1962). 

Where a pending action against a decedent is 
revived a copy of the order of revivor must be 
filed with the probate court clerk within the 
nine (now six) month period. Windsor Hosiery 
Mills, Inc. v. Haren, 222 Tenn. 479, 487 S.W.2d 
248, 1969 Tenn. LEXIS 491 (1969). 


4. Requisites to Revivor. 
Not only must the suit be revived in the court 
where pending but a copy of the order of revivor 


30-2-321. Computation of time. 
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must be filed with the probate clerk within the 
nine (now six) month period. Windsor Hosiery 
Mills, Inc. v. Haren, 222 Tenn. 479, 437 S.W.2d 
248, 1969 Tenn. LEXIS 491 (1969). 

Any references in this section, or in any other 
part of the code, to an “order of revivor” shall be 
construed as references to an order of substitu- 
tion of parties under Tenn. R. Civ. P. 25. Revivor 
of an action therefore requires first, entering an 
order of substitution of parties, and second, 
filing a copy of that order with the clerk of the 
court in which the estate of the deceased party 
is being administered. Mid-South Pavers, Inc. 
v. Arnco Constr., Inc., 771 S.W.2d 420, 1989 
Tenn. App. LEXIS 12 (Tenn. Ct. App. 1989). 


5. Penal Judgment Abated by Death. 

Penal judgment for a fine imposed by the 
United States was abated by the convict’s 
death. United States v. Noel, 609 S.W.2d 740, 
1980 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
1980). 


6. Tort Actions. 

Actions alleging violations of federal securi- 
ties laws are in the nature of tort actions, and 
tort claimants are not included in the class of 
creditors for revival of action purposes; the 
proper procedure in tort actions is to put the 
probate court on notice by filing a copy of the 
complaint. Estate of Patten v. Batchelor, 664 
S.W.2d 698, 1983 Tenn. App. LEXIS 637 (Tenn. 
Ct. App. 1983). 


7. Order of Revivor. 

The order of revivor mentioned in this section 
has been construed to mean an order of substi- 
tution under Tenn. R. Civ. P. 25. DuVoisin v. 
Coker (In re Southern Indus. Banking Corp.), 
125 B.R. 517, 1991 Bankr. LEXIS 438 (Bankr. 
E.D. Tenn. 1991). 


Wherever in this title any period of time is required to be computed from the 
date of the notice to creditors, the computation shall be made from the date of 
the first publication of the notice, in case of published notices, or from the date 
of the posting of the notice, in case of posted notices, as shown by the filed proof 
of the publication or of the posting of the notices as required by § 30-2-306. 


History. Textbooks. 


Acts 1939, ch. 175, § 9; C. Supp. 1950, 
§ 8196.12 (Williams, § 8196.9); T.C.A. (orig. 
ed.), § 30-525. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 757, 768, 780. 


Cross-References. 
Computation of time, § 1-3-102. 


30-2-322. Continuance of decedent’s business. 


(a)(1) The probate court of the county of the decedent’s residence at the time 
of decease, when not contrary to the decedent’s will, if any, may authorize the 
personal representative to continue the business of the decedent upon such 
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conditions as it may impose, for an original period not exceeding nine (9) 
months from the date of the executor’s or administrator’s appointment. This 
authority may be granted upon such notice as the court considers reason- 
able, or without prior notice, either at the time of the qualification of the 
personal representative, if the petition for appointment contains a prayer 
therefor, or thereafter during the period of administration. 

(2) If, prior to the granting of this authority, notice has not been given to 
all parties in interest, it shall be given within five (5) days thereafter, or 
within such extended time as the court, for cause shown shall allow, in a 
manner and for a period considered reasonable by the court. 

(3) The court, for cause shown, and upon such notice as it considers 
reasonable, may extend this authority beyond nine (9) months. 

(b) Any party in interest may, at any time, petition the court to revoke or 
modify an order granting authority to the personal representative to continue 

a decedent’s business. 


History. Law Reviews. 

Acts 1955, ch. 138, §§ 1, 2; T.C.A., §§ 30-526, Non-Tax Aspects of Estate Planning (Ronald 
30-527. Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
T Wills and Fiduciary Powers (Robert L. 

extbooks. 


Pritchard on Wills and Administration of Nee ae Mint ALi SN ee 


Estates (4th ed., Phillips and Robinson), 
8§ 683, 718, 1016. 


30-2-323. Advances for property maintenance expenses. 


Unless contrary to the decedent’s will, the personal representative of the 
estate is authorized, but not required, to advance or to pay as an expense of 
administration for a period of up to four (4) months after the decedent’s death 
the reasonable costs of routine upkeep of any real property passing under the 
will of the decedent or by intestate succession. These authorized expenditures, 
which may be made in the personal representative’s discretion, shall include 
those for utility services, day-to-day maintenance, lawn service, and insurance 
premiums but shall not include mortgage note payments, real estate taxes, 
major repairs or other extraordinary expenses. None of the foregoing limita- 
tions shall apply to any real property that is actually part of the probate estate 
being administered. 


History. 
Acts 1997, ch. 426, § 9. 


wills, other documents and proceedings related 
thereto. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that this 
section shall apply to all estates of decedents 
dying on or after January 1, 1998, and to all 


Law Reviews. 

Vesting of Title in Probate Estate: The Curi- 
ous Meaning of Words (Dan Holbrook), 38 No. 
12 Tenn. B.J. 26 (2002). 


30-2-324. Dismissing probate case without prejudice after notice. 


(a) After notice has been sent to the last known address of the personal 
representative of the estate, the attorney for the estate and any beneficiaries 
of the estate, the court may enter an order, without liability to the clerk of the 
county of administration, dismissing, without prejudice, a probate case if: 

(1) No order of disposition has been entered; 
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(2) The case has been open for a period of time in which disposition could 
have occurred, but in no event less than eighteen (18) months from the order 
opening the estate; and 
(3) The administration of the estate remains incomplete. 
(b) A dismissal pursuant to this section shall only operate to close the 
administration and not invalidate any previous order of the court in the 


proceeding. 


History. 
Acts 2011, ch. 417, § 2. 


PART 4 
SALE OF LAND TO PAY DEBTS 


30-2-401. Jurisdiction to sell realty — Procedure. 


The probate court shall have concurrent jurisdiction with the chancery and 
circuit courts to sell real estate of decedents and for distribution or partition, 
and the mode of procedure in such a case in the probate court shall conform in 
every respect to the rules and regulations laid down for the conduct of similar 


causes in the chancery and circuit courts. 


History. 
Acts 1873, ch. 64, §§ 1, 2; Shan., § 4067; 
Code 1932, § 8263; T.C.A. (orig. ed.), § 30-601. 


Cross-References. 

Execution of contract to convey by represen- 
tative, title 66, ch. 4, part 1. 

Exemption of functions of executors or ad- 
ministrators, from real estate brokers’ licensing 
law, § 62-13-104. 

Judicial power to decree sale, § 16-1-107. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 

“Real estate” defined, § 1-3-105. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 614. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1111, 4-1202, 4-1203. 


Law Reviews. 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189 (1978). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction of Court. 
2. Appeal. 
3. Contingent Remainder. 


1. Jurisdiction of Court. 

Where the probate court first obtains juris- 
diction of a suit to sell lands to pay the debts of 
a decedent, in a case where its jurisdiction is 
concurrent, it will retain its jurisdiction to the 
exclusion of the chancery court. Rhea v. Merid- 
ith, 74 Tenn. 605, 1880 Tenn. LEXIS 302 (1880). 


2. Appeal. 
The statute did not affect the question as to 


appeal from decree of sale of probate court 
under an insolvency bill to sell land to pay 
debts where the probate court proceeded ac- 
cording to the forms of chancery. Key v. Harris, 
116 Tenn. 161, 92 S.W. 235, 1905 Tenn. LEXIS 
15 (1905). 


3. Contingent Remainder. 

A contingent remainder interest is not sub- 
ject to execution and sale by a judgment credi- 
tor. Harris v. Bittikofer, 562 S.W.2d 815, 1978 
Tenn. LEXIS 593 (Tenn. 1978). 
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30-2-402. Petition in court of administration for sale of realty — 
Procedure. 


(a) If the personal property available appears to be insufficient to pay debts 
and expenses, the personal representative, or a creditor whose claim is duly 
filed, may, at any time, file a petition in the court in which the estate is being 
administered, for the sale of the decedent’s land, or so much of the land as may 
be necessary, regardless of the county in which the land lies; provided, if all of 
the land to be sold lies outside of the county of administration, the sale shall 
be held in the county in which such land lies upon such notice as may be 
prescribed by the court and the clerk shall file for record in the office of the 
register of deeds in the county where the land lies a certified copy of the decree 
confirming the sale or deed thereto and charge the expenses of sale and cost of 
recording as a part of the costs of the cause. 

(b)(1) The surviving spouse, heirs, devisees, encumbrancers, and others 

interested in the realty, excepting creditors, shall be impleaded. 

(2) No preliminary formal suggestions of insolvency need be made, nor 
advertisement for creditors other than that already made under the require- 
ments of § 30-2-306. 

(3) Nothing in the proceeding nor in any decree made in the proceeding, 
shall change the manner or affect the time for filing claims as provided in 
§ 30-2-307. 

(4) Hearings may be upon oral testimony. 

(5) The court shall have the same powers as a court of chancery in like 
cases, and the mode of procedure, except as modified in this section, shall 
follow that prescribed for the conduct of such causes in chancery. 

(c) If, upon the hearing, the court is satisfied that the personal estate is 
insufficient as mentioned in subsection (a), and that the land ought to be sold, 
it may decree the sale of the land in whole or in part, subject to subsequent 
confirmation by the court. The court is also empowered, in a like proceeding, to 
ratify contracts of private sale and to authorize the consummation of the 
contracts by the personal representative. Every deed made pursuant to such 
orders of court, whether issued as the result of a public or a private sale, and 
every decree of court divesting and vesting title shall be effective to divest all 
the right, title and interest, legal and equitable, in the property sold, and vest 
the title and interest in the purchaser. 

(d) The heir or devisee whose land shall be sold has the privilege, either in 
this cause or by subsequent application, to compel all others holding or 
claiming under the decedent to contribute in proportion to their respective 
interests for the purpose of equalizing the burden of the loss. 

(e) Nothing in subsections (a)-(d) shall be construed as divesting the 
jurisdiction or powers now possessed by the chancery court in respect of the 
administration of insolvent estates of decedents. 


History. Textbooks. 

Acts 1939, ch. 175, § 8; 1948, ch. 24, § 1; C. Pritchard on Wills and Administration of 
Supp. 1950, § 8196.11 (Williams, § 8196.8); Estates (4th ed., Phillips and Robinson), §§ 39, 
Acts 1957, ch. 395, § 1; T.C.A. (orig. ed.), § 30- 614, 767, 849, 850, 852, 854, 879-885, 887, 889, 
602. 890, 892, 896, 907, 1107, 1108, 1110. 
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Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1111, 4-1203. 


Law Reviews. 
Husband and Wife — Estate by Entirety 
Liable for Debts, 8 Tenn. L. Rev. 60 (1930). 


Some Aspects of Estate Planning in Tennes- 
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see (Alec Brock Stevenson), 2 Vand. L. Rev. 265 
(1949). 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 
Value definition clauses: The basics (Dan W. 
Holbrook), 37 No. 3 Tenn. B.J. 33 (2001). 
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Analysis 


. Application. 
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. Purpose. 

. Validity. 

. Jurisdiction. 

Parties. 

. Hearing. 

. Right to Make Defense. 

. Appeal. 


RP OMDNAMAPWNYH 


. Application. 
This section has exclusive application to the 
administration of insolvent estates in the pro- 
bate court. Motlow Milling Co. v. Warterfield, 
178 Tenn. 634, 162 S.W.2d 378, 1942 Tenn. 
LEXIS 2 (1942). 


2. —Effect on Other Sections. 

This section does not repeal §§ 30-5-102 — 
30-5-104 and the suggestion of insolvency in 
the probate court is an essential prerequisite to 
the filing of a bill to administer the insolvent 
estate in chancery. Motlow Milling Co. v. War- 
terfield, 178 Tenn. 634, 162 S.W.2d 378, 1942 
Tenn. LEXIS 2 (1942). 


3. Purpose. 

The purpose of the requirement as to inter- 
pleading is to protect the purchaser by making 
all parties in interest defendants in suit to sell 
land. Bowling v. Minton, 193 Tenn. 141, 244 
S.W.2d 998, 1951 Tenn. LEXIS 338 (1951). 


4, Validity. 

Objection that this section enlarges the juris- 
diction of the county court so that it may 
administer insolvent estates of more than 
$1,000 in value including the sale of land for 
debts was without merit where no valid reason 
appeared why the legislature might not so 
provide. Commerce Union Bank v. Gillespie, 
178 Tenn. 179, 156 S.W.2d 425, 1939 Tenn. 
LEXIS 4 (1940). 


5. Jurisdiction. 

This section confers jurisdiction upon the 
probate court to sell land of decedent where 
there are no personal assets to pay his debts. 
Miller v. Woodruff, 177 Tenn. 486, 151 S.W.2d 
159, 1941 Tenn. LEXIS 18 (1941). 

In case of insolvent estates the probate court 
has concurrent jurisdiction with the chancery 
court to sell lands of decedent to pay his debts. 
Commerce Union Bank v. Alexander, 44 Tenn. 


App. 104, 312 S.W.2d 611, 1957 Tenn. App. 
LEXIS 153 (Tenn. Ct. App. 1957). 


6. Parties. 

All persons having title or interest in the 
lands sought to be reached must be made 
parties to the suit. Jordan v. Maney, 78 Tenn. 
135, 1882 Tenn. LEXIS 154 (1882). 

The statement that the “surviving spouse, 
heirs, devisees, encumbrancers and others in- 
terested ... shall be impleaded” is simply a 
provision that all parties in interest shall be 
made parties to the suit and all parties in 
interest should be made defendants in a suit to 
sell land in order that it would bring its full 
value, to protect the purchaser and to fix and 
determine the rights involved, but this does not 
mean that the heirs are allowed to relitigate 
claims determined by judicial action. Bowling v. 
Minton, 193 Tenn. 141, 244 S.W.2d 998, 1951 
Tenn. LEXIS 338 (1951). 

That an executor has an interest in real 
estate sufficient to seek a sale thereof when the 
personal assets are insufficient is clearly estab- 
lished by this section. Burleson v. McCrary, 753 
S.W.2d 349, 1988 Tenn. LEXIS 132 (Tenn. 
1988). 


7. Hearing. 

Where petition is filed in probate court for 
the sale of land to pay debts hearings thereon 
may be had upon oral testimony. Commerce 
Union Bank v. Gillespie, 178 Tenn. 179, 156 
S.W.2d 425, 1939 Tenn. LEXIS 4 (1940). 


8. Right to Make Defense. 

Where a creditor files suit in chancery to 
subject the intestate’s real estate to the satis- 
faction of a claim filed in the probate court, the 
heir cannot make defense thereto when the 
time for filing exceptions has expired. Bowling 
v. Minton, 193 Tenn. 141, 244 S.W.2d 998, 1951 
Tenn. LEXIS 338 (1951). 


9. Appeal. 

Where the petition is filed in the probate 
court for the sale of lands to pay debts and 
hearings are had on oral testimony, appeal will 
lie direct to the Court of Appeals or the Su- 
preme Court as the case may be. Commerce 
Union Bank v. Gillespie, 178 Tenn. 179, 156 
S.W.2d 425, 1939 Tenn. LEXIS 4 (1940). 

Proceedings relating (1) to the filing and 
proving of claims, etc., and (2) to the sale of real 
estate of the decedent are distinct and indepen- 
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bill, 181 Tenn. 38, 178 S.W.2d 390, 1944 Tenn. 
LEXIS 343 (1944). 


dent, and in the first case appeals lie to the 
circuit court and the second to the Court of 
Appeals or the Supreme Court. Walker v. Gam- 


30-2-403. Petition in equity for sale of realty by chancery, circuit, or 
probate court in county where land lies. 


(a) Where an executor not authorized by will to sell and convey real estate, 
or an administrator, has exhausted the personal estate of the deceased in the 
payment of the deceased’s debts, leaving just debts or demands against the 
deceased unpaid, or paid by the representative out of the representative’s own 
means, and the deceased died seized and possessed of real estate, the chancery, 
circuit, or probate court of the county where the real estate or a portion of it 
lies, may, on the petition of the personal representative, or any bona fide 
creditor whose debt remains unpaid, decree the sale of those lands, or of such 
portions of the lands as may prove least injurious to the heirs and legal 
representatives, and as may be sufficient to satisfy the debts or demands set 
forth in the bill or petition, and shown to exist. 

(b) This proceeding may be had in any county where any portion of the land 
lies, and the court may decree a sale of any lands in any county. 


History. 

Code 1858, §§ 2267, 2270 (deriv. Acts 1827, 
ch. 54, § 4; 1831, ch. 22, § 1); 1847-1848, ch. 
170, § 1; Shan., §§ 4000, 4003; Code 1932, 
8§ 8213, 8216; T.C.A. (orig. ed.), §§ 30-603, 
30-606. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 121, 434. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 39, 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, §§ 53-55; 16 
Tenn. Juris., Judicial Sales, § 5; 18 Tenn. Ju- 
ris., Marshaling Decedents’ Estates, §§ 2, 3, 7; 
25 Tenn. Juris., Witnesses, § 22. 


Law Reviews. 

Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219 (1974). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 


614, 850, 867-870. Rev. 241 (1978). 


NOTES TO DECISIONS 


LEXIS 53 (1834); Kindell v. Titus, 56 Tenn. 727, 
1872 Tenn. LEXIS 198 (1872). 

This statute does not change the law as 
established by statute and decisions, protecting 
bona fide purchasers from the heirs or devisees. 
Smith v. Heirs & Creditors of Thomas, 82 Tenn. 
324, 1884 Tenn. LEXIS 130 (1884). 


. Suggestion of Insolvency—Necessity. 
. Right to Petition. 

10. —Personal Representative. 

11. Parties. 

12. Bill and Allegations. 

13. Service on Minor. 

14. Injunction against Separate Suits. 
15. Estates Subject to Debts. 

16. Defenses. 

17. —Statutes of Limitations. 

18. Sale. 

19. —Purchase by Administrator. 

20. —Surplus Funds. 

21. Executor Failing to Sell Land under Will. 


Analysis 22. Validity of Proceedings. 
} 23. Land in Different Counties. 

1. Construction. 24. Land in Another State. 
2. Purpose. 
3. Effect on Previous Statutes. 1. Construction. 
4. Nature and Extent of Remedy. The statute should be liberally construed, in 
5. Form of Proceeding. order to attain the end designed. Dulles v. 
6. Jurisdiction. Read, 14 Tenn. 52, 14 Tenn. 53, 1834 Tenn. 
7. —Test. 
8 
9 


2. Purpose. 

The reason and policy of the statute are 
stated to be: (1) To prevent accumulation of 
costs by numerous separate suits at law 
against the personal representative and sepa- 
rate scire facias proceedings to subject the 
lands; (2) to prevent the consumption of the 
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real estate by a portion only of the creditors to 
the entire deprivation of the others; (3) to 
prevent sacrifice of the estate in satisfying the 
first few judgments that might be obtained 
against the personal representative and 
against the land; (4) to authorize the court, 
which had an account of all the debts before it, 
and an exact knowledge of the character, de- 
scription, and probable value of the estate, to 
take the land into the custody of the court, and 
direct its sale for the benefit of all, under such 
circumstances as would insure the best price. 
Kindell v. Titus, 56 Tenn. 727, 1872 Tenn. 
LEXIS 198 (1872); Vance v. Sanders, 67 Tenn. 
294, 1874 Tenn. LEXIS 376 (1874); Moses v. 
Moses, 1 Shan. 414 (1875); Kyle v. Kyle, 2 Shan. 
380 (1877); Henry v. Mills, 69 Tenn. 144, 1878 
Tenn. LEXIS 65 (1878); Shields v. Alsup, 73 
Tenn. 508, 1880 Tenn. LEXIS 174 (1880); 
Bashaw v. Temple, 115 Tenn. 596, 91 S.W. 202, 
1905 Tenn. LEXIS 93 (1906). 


3. Effect on Previous Statutes. 

The statute in these sections does not repeal 
the previous statutes providing a remedy at law 
by scire facias, but provides an additional rem- 
edy, by which such proceeding at law may be 
enjoyed. Dulles v. Read, 14 Tenn. 52, 14 Tenn. 
538, 1834 Tenn. LEXIS 53 (1834); Kindell v. 
Titus, 56 Tenn. 727, 1872 Tenn. LEXIS 198 
(1872); Kyle v. Kyle, 2 Shan. 380 (1877). 


4, Nature and Extent of Remedy. 

These statutory provisions include all such 
debts as, in the course of the investigation 
originated by the bill, may be shown to exist, 
whether mentioned in the bill or not. Dulles v. 
Read, 14 Tenn. 52, 14 Tenn. 53, 1834 Tenn. 
LEXIS 53 (1834); Vance v. Sanders, 67 Tenn. 
294, 1874 Tenn. LEXIS 376 (1874); Griffith v. 
Philips, 77 Tenn. 417, 1882 Tenn. LEXIS 77 
(1882); Doherty v. Choate, 84 Tenn. 192, 1885 
Tenn. LEXIS 136 (1885). 

A bill filed in chancery by a:creditor of a 
decedent’s estate to compel the collection of a 
debt due the estate, and secured by a vendor’s 
lien on land sold by the deceased, upon the 
ground that such personal asset is endangered 
by the negligent or collusive conduct of the 
administrator in refusing to collect the debt, is 
not a bill under this section. Kelley v. Kelley, 83 
Tenn. 194, 1885 Tenn. LEXIS 41 (1885). 

The proceeding under this statute is different 
in inception and scope from proceedings under 
§ 30-5-101 providing for removal of insolvent 
estates into chancery, though the two have the 
same general object. Proceedings under this 
section are not removed from the probate court, 
where a complete administration of the per- 
sonal estate is contemplated. Arnold v. Burks, 
157 Tenn. 18, 5 S.W.2d 633, 1927 Tenn. LEXIS 
44 (1928). 

Where it is sought to have surplus proceeds 
of mortgage foreclosure sale applied to payment 
of sum due foreign administrator as compensa- 
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tion and his attorney’s fees, lands in this state 
may not be charged therefor, and in attempting 
to enforce such charges the local personal rep- 
resentative is a necessary party. Fidelity Mut. 
Life Ins. Co. v. Wall, 167 Tenn. 207, 68 S.W.2d 
108, 1933 Tenn. LEXIS 27 (1934). 


5. Form of Proceeding. 

The mode of procedure in suits in circuit 
court for sale of land must in all respects be 
according to the practice and course of the 
chancery court. Whitmore v. Johnson’s Heirs, 
29 Tenn. 610, 1850 Tenn. LEXIS 41 (1850). 


6. Jurisdiction. 

Jurisdiction of circuit court is statutory and 
limited and requirements of statute must be 
complied with. Whitmore v. Johnson’s Heirs, 29 
Tenn. 610, 1850 Tenn. LEXIS 41 (1850); Kindell 
v. Titus, 56 Tenn. 727, 1872 Tenn. LEXIS 198 
(1872); Linnville v. Darby, 60 Tenn. 306, 1872 
Tenn. LEXIS 496 (1878). 

The circuit court has all the jurisdiction of 
the chancery court to subject the lands of dece- 
dents to the payment of their debts; and, like 
the chancery court, it may decree sales and 
make all such incidental orders and decrees as 
the circumstances and equities of the particu- 
lar case may require, so as to carry into effect 
the object of the law, and to protect and secure 
the interests of the creditors, personal repre- 
sentatives, widows, heirs, and purchasers. 
Moore’s Adm’rs v. Widow & Heirs, 30 Tenn. 512, 
1851 Tenn. LEXIS 91 (1851). 

The jurisdiction of the probate court must be 
confined to the legal title. The statute was not 
designed to affect valid prior liens, mortgages, 
or securities acquired by a creditor upon the 
property of the deceased in his lifetime, and, 
therefore, where he was seized of an equitable 
interest, resort must be had to a court of equity. 
Parchman v. Charlton, 41 Tenn. 381, 1860 
Tenn. LEXIS 79 (1860). 

The requirements of the statute must be 
substantially complied with in order to give the 
chancery court jurisdiction. Young v. Young, 80 
Tenn. 335, 1883 Tenn. LEXIS 177 (1883). 

The probate court has concurrent jurisdiction 
with the circuit and chancery courts to sell 
lands to pay the debts of decedents, where the 
personal assets are insufficient for that pur- 
pose, whether the insolvency of the estate has 
been formally suggested or not. Davis v. Davis, 
87 Tenn. 200, 10 S.W. 363, 1888 Tenn. LEXIS 
53 (1889); Bashaw v. Temple, 115 Tenn. 596, 91 
S.W. 202, 1905 Tenn. LEXIS 93 (1906). 

Independent of statute, the court of chancery 
has inherent jurisdiction to subject realty of a 
decedent, and may do so where all necessary 
persons are parties and the necessity is alleged 
and shown. Allen v. Shanks, 90 Tenn. 359, 16 
S.W. 715, 1891 Tenn. LEXIS 25 (1891); Waddell 
v. Waddell, 42 S.W. 46, 1897 Tenn. Ch. App. 
LEXIS 29 (1897). 
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Under § 30-5-101, the probate court had 
exclusive jurisdiction to sell lands for the pay- 
ment of the debts of decedents, where the 
estate did not exceed the value of $1,000 and 
was insolvent, and its insolvency had been 
suggested, but if the insolvency had not been 
suggested and publication thereof made, but 
the insolvency existed, the chancery court had 
jurisdiction to sell the lands. Bashaw v. Temple, 
115 Tenn. 596, 91 S.W. 202, 1905 Tenn. LEXIS 
93 (1906). 

A bill in chancery under this section lies 
regardless of the value of the decedent’s estate. 
Bashaw v. Temple, 115 Tenn. 596, 91 S.W. 202, 
1905 Tenn. LEXIS 93 (1906); Owen, Moseley & 
Co. v. Beard, 3 Tenn. Civ. App. (3 Higgins) 82 
(1911). 


7. —Test. 

The facts set forth in the bill or petition, and 
decree, alone can be looked to, to test the 
jurisdiction. Kindell v. Titus, 56 Tenn. 727, 
1872 Tenn. LEXIS 198 (1872). 


8. Suggestion of Insolvency—Necessity. 

A bill for the administration of a complicated 
estate in chancery, and for a sale of lands to pay 
debts, with allegations in conformity to this 
statute, may be sustained, where there is no 
valid suggestion of insolvency. Belcher v. Wick- 
ersham, 68 Tenn. 111, 1877 Tenn. LEXIS 4 
(1877). 

This statute does not require a suggestion of 
insolvency previous to the filing of a bill under 
it, and such a bill, framed as a bill in chancery, 
may be filed in the probate court without the 
suggestion of insolvency. Davis v. Davis, 87 
Tenn. 200, 10 S.W. 363, 1888 Tenn. LEXIS 53 
(1889); Bashaw v. Temple, 115 Tenn. 596, 91 
S.W. 202, 1905 Tenn. LEXIS 93 (1906). 


9. Right to Petition. 
The statute does not make it compulsory 
upon the personal representative to file the bill, 


but authorizes him to do so if he thinks proper, | 


and if he neglects or refuses to do so, any bona 
fide creditor, whose debt remains unpaid, may 
file it for the attainment of the identical objects 
which would have been obtained had the rep- 
resentative filed it. Dulles v. Read, 14 Tenn. 52, 
14 Tenn. 53, 1834 Tenn. LEXIS 53 (1834); 
Vance v. Sanders, 67 Tenn. 294, 1874 Tenn. 
LEXIS 376 (1874). 

Any bona fide creditor may, for himself and 
all other creditors, file a bill against the per- 
sonal representative and the heirs for an ac- 
count of the administration, and to sell a suffi- 
ciency of the lands descended to pay the residue 
of debts, after exhausting the personal assets, 
or ascertaining their insufficiency, and to enjoin 
other creditors from further proceeding at law 
by scire facias, or otherwise, the object being to 
settle up the estate by one bill or suit only. 
Dulles v. Read, 14 Tenn. 52, 14 Tenn. 53, 1834 
Tenn. LEXIS 53 (1834). 
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Where lands of decedent were attached, and 
the debtor died before judgment, the lands can 
be subjected only after exhaustion of person- 
alty. Perkins’ Heirs v. Norvell, 25 Tenn. 151, 
1845 Tenn. LEXIS 49 (1845). 

A surety, against whom and his cosurety a 
judgment has been rendered for the whole debt, 
is a bona fide creditor, and is entitled to file a 
bill against the personal representative and 
heirs of the deceased cosurety for contribution, 
and, upon an allegation of the exhaustion of 
personal assets, for a sale of the lands of such 
decedent for the payment of the recovery and 
debts. Stephens v. Meek, 74 Tenn. 226, 1880 
Tenn. LEXIS 237 (1880). 

Under this section either the personal repre- 
sentative or a bona fide creditor may bring suit 
to subject real estate to payment of debts. Boro 
v. Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 
Tenn. LEXIS 4, 185 Am. St. Rep. 857 (1909). 

An executor, empowered to sell lands, may 
proceed under this statute, or creditors may act 
should he fail to exercise his testamentary 
power. Arnold v. Burks, 157 Tenn. 18, 5 S.W.2d 
633, 1927 Tenn. LEXIS 44 (1928). 

A bill to sell realty may be filed under this 
section only where there has been a complete 
administration of the personal estate in the 
probate court, leaving debts unpaid. Arnold v. 
Burks, 157 Tenn. 18, 5 S.W.2d 633, 1927 Tenn. 
LEXIS 44 (1928). 


10. —Personal Representative. 

Where the executor, for the purpose of remov- 
ing an encumbrance from the devised land, 
pays at the request of the devisee, a sum of 
money sufficient to remove the encumbrance on 
the land, such payment becomes a charge on 
the land in the hands of the devisee, and 
chancery will decree its reimbursement out of 
the same. Franklin v. Armfield, 34 Tenn. 305, 
1854 Tenn. LEXIS 52 (1854). 

Where the administrator paid with his own 
means a large amount of indebtedness of the 
estate, and made advances to the minor heirs to 
procure necessary food and clothing when they 
had no income, and no property except unpro- 
ductive real estate, the administrator was en- 
titled to be reimbursed for the debts so paid by 
him and the advances. Ingram v. Ingram, 52 
Tenn. 541, 1871 Tenn. LEXIS 286 (1871). 


11. Parties. 

The personal representative is a necessary 
party because the court can only know how the 
estate has been administered by an investiga- 
tion of his accounts. Dulles v. Read, 14 Tenn. 52, 
14 Tenn. 53, 1834 Tenn. LEXIS 53 (1834); 
Singletary v. Simmerly, 2 Shan. 390 (1877); 
Apperson v. Harris, 75 Tenn. 323, 1881 Tenn. 
LEXIS 124 (1881). 

All the creditors must be brought in, or 
named in the bill, or must come in, for the 
establishment and allowance of their claims, in 
order to share ratably in the proceeds of the 
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sale. Dulles v. Read, 14 Tenn. 52, 14 Tenn. 538, 
1834 Tenn. LEXIS 53 (1834); Kindell v. Titus, 
56 Tenn. 727, 1872 Tenn. LEXIS 198 (1872); 
Harris v. Harris, 67 Tenn. 474, 1875 Tenn. 
LEXIS 69 (1875); Kyle v. Kyle, 2 Shan. 380 
(1877); Ewing v. Maury, 71 Tenn. 381, 1879 
Tenn. LEXIS 94 (1879). 

The heirs or devisees, as the case may be, 
must be made parties to suits under this stat- 
ute in order that they may have an opportunity 
to contest the proper administration and ex- 
haustion of the personal assets, and the just- 
ness of the claims, and that the title may be 
divested out of them and vested in the pur- 
chaser, in the event of a sale. If the heirs or 
devisees are not made parties, they cannot be 
affected by any decree made in the suit, and the 
sale will be a nullity as to them as well as to the 
purchaser, and utterly void and inoperative. 
Estes v. Johnson, 29 Tenn. 223, 1849 Tenn. 
LEXIS 52 (1849); Shields v. Alsup, 73 Tenn. 
508, 1880 Tenn. LEXIS 174 (1880); Taylor v. 
McGill, 74 Tenn. 294, 1880 Tenn. LEXIS 251 
(1880); Davis v. Reaves, 75 Tenn. 585, 1881 
Tenn. LEXIS 155 (1881). 

Where the lands of a decedent escheat to the 
state, the bill to sell such lands for the payment 
of the debts of the decedent must make the 
state, or its proper officer for the administra- 
tion of escheated property, a party or parties 
thereto. Hinkle’s Lessee v. Shadden, 32 Tenn. 
46, 1852 Tenn. LEXIS 8 (1852); Parchman v. 
Charlton, 41 Tenn. 381, 1860 Tenn. LEXIS 79 
(1860); Trafford v. Young, 3 Cooper’s Tenn. Ch. 
496 (1877). 

To a bill filed by the personal representative, 
the creditors are not necessary parties, though 
they may be parties, but if they are named in 
the bill, and their debts are set out and con- 
ceded, they become quasi parties so as to pre- 
vent a subsequent bar under the statute of 
limitations. Vance v. Sanders, 67 Tenn. 294, 
1874 Tenn. LEXIS 376 (1874); Ridgely v. Ben- 
nett, 81 Tenn. 206, 1884 Tenn. LEXIS 26 
(1884); Allen v. Shanks, 90 Tenn. 359, 16 S.W. 
715, 1891 Tenn. LEXIS 25 (1891); Puckett v. 
Wynns, 132 Tenn. 513, 178 S.W. 1184, 1915 
Tenn. LEXIS 41 (1915). 

The recognition of creditors as parties is not a 
recognition of the justness of their claims. 
Miller v. Taylor, 2 Shan. 461 (1877). 

The joinder of adult heirs with a creditor as 
complainants in a general creditor’s bill to wind 
up an insolvent estate is not objectionable, 
especially where the bill seeks to hold the 
administrator for mismanagement of the es- 
tate. Spencer v. Goodlett, 104 Tenn. 648, 58 
S.W. 322, 1900 Tenn. LEXIS 39 (1900). 

Local administrator was a necessary party to 
a suit attempting to subject realty located in 
Tennessee to costs of administering owner’s 
estate in another jurisdiction. Fidelity Mut. 
Life Ins. Co. v. Wall, 167 Tenn. 207, 68 S.W.2d 
108, 1933 Tenn. LEXIS 27 (1934). 
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In a proceeding under this section, an admin- 
istrator or executor qualified under the laws of 
this state is a necessary party. Fidelity Mut. 
Life Ins. Co. v. Wall, 167 Tenn. 207, 68 S.W.2d 
108, 1933 Tenn. LEXIS 27 (1934). 


12. Bill and Allegations. 

A creditor’s bill to sell land must charge an 
exhaustion of the personalty in payment of 
debts, and that the complainant’s debt is just 
and unpaid. Kindell v. Titus, 56 Tenn. 727, 1872 
Tenn. LEXIS 198 (1872); Apperson v. Harris, 75 
Tenn. 323, 1881 Tenn. LEXIS 124 (1881). 

A bill filed under this statute is not an insol- 
vency bill under ch. 5 of this title. Wade v. 
Fisher, 57 Tenn. 490, 1873 Tenn. LEXIS 249 
(1873). 

It is not essential that it should be stated in 
the caption of a general creditor’s bill that the 
executor is sued in his representative capacity, 
but it is sufficient to allege that fact in the body 
of the bill. Spencer v. Goodlett, 104 Tenn. 648, 
58 S.W. 322, 1900 Tenn. LEXIS 39 (1900). 

A statement by a creditor in his bill against 
the estate of a deceased that the personalty was 
of practically no value and was wholly insuffi- 
cient to pay the debts of the deceased and that 
such just debts can only be satisfied by a sale of 
the real estate, was sufficient to show that a 
sale of the lands was necessary. Grace v. John- 
son, 25 Tenn. App. 355, 157 S.W.2d 848, 1941 
Tenn. App. LEXIS 116 (Tenn. Ct. App. 1941). 


13. Service on Minor. 

In proceedings in equity, service of process on 
regular guardian without service on ward is 
sufficient, or the regular guardian may waive 
the service of process on himself or ward, and 
come in and defend for his minor ward, and it 
will be sufficient, even where the bill is filed to 
subject lands descended to the ancestor’s debts. 
Britain v. Cowen, 24 Tenn. 315, 1844 Tenn. 
LEXIS 68 (1844); Cowan v. Anderson, 47 Tenn. 
284, 1869 Tenn. LEXIS 43 (1869); Masson v. 
Swan, 53 Tenn. 450, 1871 Tenn. LEXIS 382 
(1871); Brown v. Severson, 59 Tenn. 381, 1873 
Tenn. LEXIS 79 (1873); Scott v. Porter, 70 Tenn. 
224, 1879 Tenn. LEXIS 161 (1879). 


14. Injunction against Separate Suits. 

An injunction forbidding the prosecution of 
separate suits and compelling a settlement in 
the one may issue. Dulles v. Read, 14 Tenn. 52, 
14 Tenn. 53, 1834 Tenn. LEXIS 53 (1834); 
Bashaw v. Temple, 115 Tenn. 596, 91 S.W. 202, 
1905 Tenn. LEXIS 93 (1906). 


15. Estates Subject to Debts. 

The words “seized and possessed of real es- 
tate” are not here used in their technical sense 
and whatever estate the deceased had in real 
estate subject to appropriation to the payment 
of his debts in his lifetime, whether by execu- 
tion or by other appropriate proceeding, may be 
appropriated after his death. Milligan v. Hum- 
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bard, 58 Tenn. 137, 1872 Tenn. LEXIS 238 
(1872). 

Where a person died in the possession of land 
under a conditional title bond which the heirs of 
the vendor refused to perform by a conveyance 
of the land and which the Supreme Court 
refused specifically to execute so that the heirs 
of the vendor could not be made to convey, the 
vendee’s seizure and possession or his owner- 
ship of the land, would not authorize a sale 
thereof for the payment of his debts as against 
the defense by his heirs who were in possession 
of the land, both under the title bond and under 
an execution sale thereof for costs against the 
heirs of the vendor, and under the sheriff's 
deed. Milligan v. Humbard, 58 Tenn. 137, 1872 
Tenn. LEXIS 238 (1872). 

The fee in land encumbered with a home- 
stead right, or the reversionary fee or remain- 
der estate therein, or the fee in reversion ex- 
pectant on the termination of the homestead 
right, may be sold as real estate to pay the 
debts. Hicks v. Pepper, 60 Tenn. 42, 1873 Tenn. 
LEXIS 411 (1873); Lunsford v. Jarrett, 70 Tenn. 
579, 1879 Tenn. LEXIS 200 (1879); Gilbert v. 
Cowan, McClung & Co., 71 Tenn. 203, 1879 
Tenn. LEXIS 59 (1879); Flatt v. Mack Stadler 
Co., 84 Tenn. 371, 1886 Tenn. LEXIS 110 
(1886); Carrigan v. Rowell, 96 Tenn. 185, 34 
S.W. 4, 1895 Tenn. LEXIS 24 (1896). 

If the lands of the decedent are partitioned 
among the heirs or devisees, and some of the 
shares are sold and conveyed to bona fide 
purchasers, the remaining unsold shares are 
liable not merely for their ratable proportion of 
the entire indebtedness of the estate, but for 
the entire indebtedness thereof, and the proper 
adjustment among the heirs or devisees is a 
matter for separate suit between them for mar- 
shaling the real assets. Jordan v. Maney, 78 
Tenn. 135, 1882 Tenn. LEXIS 154 (1882); Max- 
well v. Smith, 86 Tenn. 539, 8 S.W. 340, 1888 
Tenn. LEXIS 7 (1888). 


16. Defenses. 

A person claiming the title of the heirs may 
make any defense available to them against 
suit to sell the descended lands to pay the debts 
of the decedent, and the complainant whose 
debt is barred and whose bill shows that there 
were sufficient personal assets to pay his debts 
cannot question the defendant’s title, nor liti- 
gate with him the validity of the tax title under 
which he claims the title of the heirs. Loyd v. 
Loyd, 68 Tenn. 406, 1877 Tenn. LEXIS 34 
(1877). 

Where creditor filed suit in chancery to sub- 
ject intestate’s real estate to satisfaction of 
claim under administration statute, heirs could 
not make defense thereto after time for filing 
exceptions in court of administration had ex- 
pired. Bowling v. Minton, 193 Tenn. 141, 244 
S.W.2d 998, 1951 Tenn. LEXIS 338 (1951). 


17. —Statutes of Limitations. 
The heirs and distributees, devisees and 
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legatees, when impleaded by creditors in an 
action against the personal representative, 
may interpose for the protection of their rights, 
the statutes of limitations, within which suit 
must be brought against the personal represen- 
tative by creditors, although these statutes 
were originally intended for the benefit of the 
personal representative only. Woods v. Woods, 
99 Tenn. 50, 41 S.W. 345, 1897 Tenn. LEXIS 8 
(1897). 

Statutes of limitations in favor of estates of 
decedents operate against creditors of insolvent 
estates after suggestion and advertisement of 
insolvency as well as against creditors of sol- 
vent estates. Woods v. Woods, 99 Tenn. 50, 41 
S.W. 345, 1897 Tenn. LEXIS 8 (1897). 

The running of the statutes of limitations in 
favor of the estates of decedents is not pre- 
vented in favor of the creditor by the fact that 
there was a will which creditor had a right to 
bring into court for construction, where the will 
was promptly probated, and he was entitled to 
nothing thereunder. Woods v. Woods, 99 Tenn. 
50, 41 S.W. 345, 1897 Tenn. LEXIS 8 (1897). 


18. Sale. 

The proceeds of land sold are in the custody 
of the court, and not of the personal represen- 
tative, and it is not his duty, but that of the 
creditor, after his claim has been allowed, to 
ask the court for an order directing the clerk to 
pay him his debt or its pro rata out of the 
proceeds. Dulles v. Read, 14 Tenn. 52, 14 Tenn. 
53, 1834 Tenn. LEXIS 53 (1834); Gillespie v. 
Darwin, 53 Tenn. 21, 1871 Tenn. LEXIS 312 
(1871); Moses v. Moses, 1 Shan. 414 (1875). 

The administrator of a decedent is the mere 
representative of the personalty, and a fund 
arising from the sale of land in his suit for its 
sale to pay debts of the decedent’s estate must 
be retained and disbursed in the court where 
the bill is filed, and not paid over to him to be 
administered, even upon a special bond to se- 
cure the fund. Moses v. Moses, 1 Shan. 414 
(1875). 


19. —Purchase by Administrator. 

An administrator may become purchaser at a 
sale of realty made by a master in chancery, 
even though the bill was filed by him, but the 
court, will narrowly scrutinize his good faith 
upon any charge of fraud. Cooley v. Cooley’s 
Heirs, 37 S.W. 1028, 1896 Tenn. Ch. App. 
LEXIS 51 (1896). 


20. —Surplus Funds. 

The excess of the proceeds of the sale of land 
above what is necessary to pay the ancestor’s 
debts for which it was sold, like the land, 
belongs to the heirs or devisees, and not to the 
personal representative of the ancestor. Read v. 
Bostick, 25 Tenn. 321, 1845 Tenn. LEXIS 95 
(1845); Moses v. Moses, 1 Shan. 414 (1875). 

Where, upon the adjudged exhaustion of the 
personal assets, land was sold for the payment 
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of debts of a decedent and a surplus was real- 
ized, such surplus may be impounded and ap- 
plied to the payment of a judgment against the 
administrator of the deceased debtor in favor of 
the complainant creditor who was not a party 
to the suit for the sale of the land to pay debts, 
but such impounding suit is not one for the sale 
of land by a creditor under this section. Rhine- 
hart, Ballard & Co. v. Murray, 83 Tenn. 469, 
1885 Tenn. LEXIS 68 (1885). 


21. Executor Failing to Sell Land under 
Will. 

Though the executor is authorized by the will 
to sell lands, for the payment of debts, the 
remedy of the testator’s creditors is not con- 
fined to a decree of the chancery court compel- 
ling the executor to execute the power, but, if 
for any reason, this power of sale be not ex- 
ecuted, there can hardly be any doubt that 
either the circuit or chancery court would pro- 
ceed directly to sell the land for the payment of 
debts, following the direction of the will as to 
what lands should be first applied to the debts. 
Hubbard v. Epps, 68 Tenn. 231, 1877 Tenn. 
LEXIS 28 (1877). 


22. Validity of Proceedings. 

Irregularities, so gross as to be reversible 
error upon a direct proceeding by appeal, may 
not invalidate the decree, or render the sale 
made under it void in a collateral attack. A 
decree showing the jurisdictional facts is not 
void on collateral attack, though reversible 
upon appeal, for its failure to show on its face, 
by recital, the necessity to sell all the lands 
sold, what debts and their amount remaining 
due, and simply shows that “there were just 
debts due and owing from the estate.” Griffith v. 
Philips, 77 Tenn. 417, 1882 Tenn. LEXIS 77 
(1882). 

Mere irregularities, though gross, do not ren- 
der a sale void, but only voidable. Griffith v. 
Philips, 77 Tenn. 417, 1882 Tenn. LEXIS 77 
(1882). 

After a long acquiescence but without actual 
possession by either party, and resales of the 
land, a most liberal rule should be applied, 
consistent with settled principles, in favor of 
the validity of proceedings for the sale of lands. 
Griffith v. Philips, 77 Tenn. 417, 1882 Tenn. 
LEXIS 77 (1882). 

A decree of the sale of lands of a decedent to 
pay his debts, reciting that the estate of the 
deceased “is largely indebted, that its indebted- 
ness amounts to ... dollars, or more, and that 
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the personal assets amounts only to the sum of 
about ... dollars,” does not assume the facts 
necessary to give the court jurisdiction to sell 
the land, and is void on its face, and purchasers 
will acquire no title under it. Young v. Young, 80 
Tenn. 335, 1883 Tenn. LEXIS 177 (1883). 

Every presumption is in favor of the regular- 
ity of its proceedings in cases in circuit court for 
sale of land. Ridgely v. Bennett, 81 Tenn. 210, 
1884 Tenn. LEXIS 27 (1884). 

In a bill filed to sell lands, it is more regular 
and proper to set out each specific debt, and to 
whom due, but if the amount is aggregated in 
the bill, and the amount established by the 
proof largely exceeds the personal assets, and 
such aggregate amount is so reported by the 
master, and there is no exception to the report, 
the cause will not be reversed on this account. 
Doherty v. Choate, 84 Tenn. 192, 1885 Tenn. 
LEXIS 136 (1885); Allen v. Shanks, 90 Tenn. 
359, 16 S.W. 715, 1891 Tenn. LEXIS 25 (1891); 
Puckett v. Wynns, 132 Tenn. 513, 178 S.W. 
1184, 1915 Tenn. LEXIS 41 (1915). 

Where administrator’s petition for sale of 
real estate alleged the facts required by the 
statute and the decree stated them to have 
been made out to the satisfaction of the court 
and assumed them as its basis and the grounds 
of the sale, and the court otherwise had juris- 
diction of the parties and the subject-matter, 
one cannot in a collateral proceeding attacking 
the sale look beyond the pleading and decree to 
see if the proceedings were formal and the 
decree based upon the proper evidence. Cross v. 
Phillips, 12 Tenn. App. 679, — S.W.2d —, 1930 
Tenn. App. LEXIS 117 (Tenn. Ct. App. 1930). 


23. Land in Different Counties. 

Where the lands of the decedent lie in differ- 
ent counties of this state, and administration is 
granted in one of such counties, a bill will lie in 
the chancery court to sell the lands in that 
county as well as the lands in the other coun- 
ties. Robertson v. Winchester, 85 Tenn. 171, 1 
S.W. 781, 1886 Tenn. LEXIS 28 (1886). 


24, Land in Another State. 

Chancery court cannot decree a sale of the 
land in another state, but, having acquired 
jurisdiction of the person, it may coerce the 
party holding the land in trust to make a 
conveyance of the entire tract to the personal 
representative, to be sold by him under the 
order of the court, for the benefit of the credi- 
tors and distributees of the estate. Miller v. 
Birdsong, 66 Tenn. 531, 1874 Tenn. LEXIS 176 
(1874). 


30-2-404. Proof of exhaustion of personalty. 


Before making a decree for the sale of lands, it shall be made to appear to the 
satisfaction of the court that the personal estate has been exhausted in the 
payment of bona fide debts, and that the debts or demands for which the sale 
is sought are justly due and owing either to creditors or to the personal 
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representative for advances out of the personal representative’s own means to 


pay just demands against the estate. 


History. 

Code 1858, § 2268 (deriv. Acts 1827, ch. 54, 
§ 4; 1831, ch. 22, § 1); Shan., § 4001; Code 
1932, § 8214; T.C.A. (orig. ed.), § 30-604. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 434, 439. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 868, 872. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, § 22. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Rule Adopted. 

. Necessity of Exhaustion. 

—Sufficiency of Allegation. 

—Absence of Personalty. 

—Depreciation of Personalty without Fault 

of Representative. 
. —Wasting Assets or Insolvency. 
. —Payment to Distributees or Legatees — 
Effect. 

9. Proof of Exhaustion. 

10. —Account. 

11. —Clerk’s Report. 

12. Priority of Creditors over Devisees. 

13. Judgment against Representative. 

14. —Representative’s Failure to Plead. 

15. —Representative’s Confession of Judg- 
ment. 

16. Prior Decree Adjudging Exhaustion — Ef- 
fect. 

17. Defenses of Heirs or Devisees. 

18. —Estoppel to Deny Liability of Land. 

19. Sale of Sufficient Land as Exoneration of 
Other Lands. 

20. Defenses of Other Creditors. 

21. Independent Jurisdiction of Chancery. 


O OV WO 


co ~] 


1. Application. 

Where personalty of deceased sureties on a 
guardian bond was not exhausted in the pay- 
ment of debts of the estates of such sureties, the 
ward was not entitled to bring suit under this 
section after the estates were fully adminis- 
tered. Maxwell v. Smith, 86 Tenn. 539, 8 S.W. 
340, 1888 Tenn. LEXIS 7 (1888). 


2. Rule Adopted. 

This section adopts the common-law rule 
that personalty is the primary fund for the 
payment of debts. Hope v. Wilkinson, 82 Tenn. 
21, 1884 Tenn. LEXIS 99, 52 Am. Rep. 149 
(1884). 


3. Necessity of Exhaustion. 

It is not necessary for all the personalty to be 
actually exhausted and applied in the payment 
of debts, either by the personal representative 
or by the court, before the decree of sale, but if 


it appears that, after such exhaustion, there 
will be unsatisfied indebtedness, a sufficiency of 
the realty may be sold and subjected. Dulles v. 
Read, 14 Tenn. 52, 14 Tenn. 53, 1834 Tenn. 
LEXIS 53 (1834). 

The insufficiency of the personal assets and 
the existence of bona fide debts must be estab- 
lished and adjudged before a decree of sale of 
lands of a decedent to pay his debts. Crabtree v. 
Niblett, 30 Tenn. 488, 1850 Tenn. LEXIS 160 
(1850). 

Where the ascertained personal assets of the 
estate are insufficient to pay his debts, and are 
not in a condition to be applied, the court, 
treating them good and available, may decree a 
sale of sufficient land to discharge the excess of 
indebtedness over the amount of such available 
assets, without delaying the cause until the 
assets can be actually applied. Doherty v. Cho- 
ate, 84 Tenn. 192, 1885 Tenn. LEXIS 136 
(1885). 

Under a bill of conformity to settle up the 
trusts of an administration or a bill for the sale 
of lands under this section or an insolvent bill, 
there can be no decree for sale of land without 
showing necessity and in case of a bill of con- 
formity the amount of personal assets and the 
amount of the debts due must first be ascer- 
tained, so that it can be clearly seen that the 
personal estate (the primary fund for this pur- 
pose) is insufficient for the purpose and how 
much land should be sold to meet the deficiency. 
Miller v. Taylor, 2 Shan. 461 (1877). 

To authorize a decree for a sale before actual 
application of personalty to the extent it is 
available in exoneration of the lands, it should 
be made clearly to appear that such personalty 
will be insufficient. Maxwell v. Smith, 86 Tenn. 
539, 8 S.W. 340, 1888 Tenn. LEXIS 7 (1888). 

Sale of land will be decreed where valid debts 
in excess of the amount of personal assets are 
shown, and the administrator has not wasted 
the assets of the estate, and it is not necessary 
in such case to await the actual application of 
the personal assets before ordering a sale of the 
land. Pearson v. Gillenwaters, 99 Tenn. 446, 42 
S.W. 9, 1897 Tenn. LEXIS 51, 63 Am. St. Rep. 
844, 63 Am. St. Rep. 844 (1897). 

Realty as to which the testator died intestate 
cannot be subjected to the payment of his debts, 
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where the personalty was sufficient for that 
purpose, a contrary intention not appearing 
from the will. Ford v. Cottrell, 141 Tenn. 169, 
207 S.W. 734, 1918 Tenn. LEXIS 78 (1918). 

Debts of the testator are to be paid from the 
personal property unless there is some specific 
provision in the will otherwise. Wilson v. Smith, 
50 Tenn. App. 188, 360 S.W.2d 78, 1962 Tenn. 
App. LEXIS 148 (Tenn. Ct. App. 1962). 

Where husband’s will directed his widow, 
who was executrix, to pay all his debts, gave 
widow all his personal property and life estate 
in his real property, and value of personal 
property greatly exceeded cost of administra- 
tion and amount of debts, estate of widow was 
not entitled to recover proceeds which widow 
paid subsequent to husband’s death on mort- 
gage on land held by husband at his death and 
which was sold after widow’s death. Wilson v. 
Smith, 50 Tenn. App. 188, 360 S.W.2d 78, 1962 
Tenn. App. LEXIS 148 (Tenn. Ct. App. 1962). 


4, —Sufficiency of Allegation. 

A bill listing decedent’s personalty and stat- 
ing that it was practically of no value and 
insufficient to pay decedent’s debts and that the 
debts could be satisfied only by sale of the 
realty was sufficient. Grace v. Johnson, 25 
Tenn. App. 355, 157 S.W.2d 848, 1941 Tenn. 
App. LEXIS 116 (Tenn. Ct. App. 1941). 


5. —Absence of Personalty. 

The allegation and finding that there was no 
personal property subject to the payment of 
decedent’s debts is equivalent to the statutory 
requirement of the exhaustion of the personalty 
before a sale of land to pay the remaining debts. 
Puckett v. Wynns, 182 Tenn. 513, 178 S.W. 
1184, 1915 Tenn. LEXIS 41 (1915). 


6. —Depreciation of Personalty without 
Fault of Representative. 

The personal assets of an estate have been 
“exhausted in the payment of debts,” so far as 
to justify a sale of land to pay debts, where the 
amount actually realized from the personal 
estate is insufficient to pay all the debts, 
though the personal assets were of sufficient 
value at one time for that purpose, if they had 
been then disposed of, but have since depreci- 
ated in value, without fault of the administra- 
tor, and thereby became insufficient. Pearson v. 
Gillenwaters, 99 Tenn. 462, 42 S.W. 199, 1897 
Tenn. LEXIS 52 (1897). 

The realty of a decedent may be subjected to 
the satisfaction of his debts where the goods 
and chattels of the estate which came to the 
hands of the personal representative, or the 
notes taken for same upon a sale thereof, and 
good when received, are lost, without such fault 
on his part as would render him and his sure- 
ties liable, for, if the administrator is not 
chargeable, the creditors of the estate are not 
chargeable therewith, in favor of the heir or 
devisee. Jones v. Douglass, 1 Cooper’s Tenn. Ch. 
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631 (1874); Pearson v. Gillenwaters, 99 Tenn. 
462, 42 S.W. 199, 1897 Tenn. LEXIS 52 (1897). 


7. —Wasting Assets or Insolvency. 

Waste by the administrator, and the insol- 
vency of himself and sureties, or the insolvency 
of the refunding bonds of the distributees or 
legatees, is not ground for coming into equity to 
subject the lands to the payment of the debts. 
Peck v. Heirs of Wheaton, 8 Tenn. 353, 1828 
Tenn. LEXIS 12 (1828). 


8. —Payment to Distributees or Legatees 
— Effect. 

The personal estate has not been “exhausted 
in the payment of bona fide debts,” where the 
administrator or executor has paid the personal 
funds to the distributees or legatees, and the 
lands of the decedent are, in such cases, exon- 
erated to the extent of such distribution. The 
creditors can resort to the personal liability of 
the personal representative and distributees 
and legatees who may be compelled to refund 
for the payment of debts. Where the distribu- 
tees or legatees are also the heirs or devisees, 
the lands of the decedent so descended or de- 
vised are likewise exonerated to the extent of 
such distribution. The lands descended or de- 
vised may be subjected to the satisfaction of the 
personal liability of the distributees or legatees 
for the repayment of such funds where they are 
also the heirs or devisees, but the lands must be 
subjected as the lands of the heirs or devisees, 
and not as the lands of the decedent. Maxwell v. 
Smith, 86 Tenn. 539, 8 S.W. 340, 1888 Tenn. 
LEXIS 7 (1888); Pearson v. Gillenwaters, 99 
Tenn. 462, 42 S.W. 199, 1897 Tenn. LEXIS 52 
(1897). 


9. Proof of Exhaustion. 

A judgment against the personal representa- 
tive with the return of nulla bona upon an 
execution issued thereon, is not sufficient proof 
of the exhaustion of the personal assets to 
authorize a decree for the sale of the land, and 
the decree must be preceded by an investiga- 
tion of the administrator’s accounts, and a 
report thereon by the master. Singletary v. 
Simmerly, 2 Shan. 390 (1877). See also Wade v. 
Fisher, 57 Tenn. 490, 1873 Tenn. LEXIS 249 
(1873). 


10. —Account. 

The proper practice in such suits is that an 
account of the debts and personal assets shall 
be taken before a decree of sale of the land. Kyle 
v. Kyle, 2 Shan. 380 (1877); Henry v. Mills, 69 
Tenn. 144, 1878 Tenn. LEXIS 65 (1878). 


11. —Clerk’s Report. 

Where the suit is under this statute, and the 
decree of sale asserts that the exhaustion or 
insufficiency of the personal estate and the 
existence of bona fide debts remaining unpaid 
appeared to the court, the recitals of the decree 
of sale are conclusive, and not subject to collat- 
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eral attack, though there be no report by the 
clerk. Kindell v. Titus, 56 Tenn. 727, 1872 Tenn. 
LEXIS 198 (1872). 

The court may ascertain the necessary facts 
without a report by the clerk. Bloom v. Cate, 75 
Tenn. 471, 1881 Tenn. LEXIS 145 (1881); Puck- 
ett v. Wynns, 132 Tenn. 513, 178 S.W. 1184, 
1915 Tenn. LEXIS 41 (1915). 

The absence of a clerk’s report does not 
invalidate the sale, since it must be assumed 
that the court had before it the necessary 
evidence to establish the facts set forth in the 
decree of sale. Puckett v. Wynns, 132 Tenn. 513, 
178 S.W. 1184, 1915 Tenn. LEXIS 41 (1915). 


12. Priority of Creditors over Devisees. 

Where land is devised to one in consideration 
of his future services as guardian for a minor, 
he cannot set up his claim to the land under the 
will in opposition to the rights of creditors of the 
estate, and the necessary expenses of the ad- 
ministration. Pearson v. Gillenwaters, 99 Tenn. 
446, 42 S.W. 9, 1897 Tenn. LEXIS 51, 63 Am. St. 
Rep. 844, 63 Am. St. Rep. 844 (1897). 


13. Judgment against Representative. 

A judgment against the personal representa- 
tive is prima facie evidence of such indebted- 
ness in a suit, under this statute or the insol- 
vent statute, to sell lands of the decedent to pay 
his debts, and the burden is on the heirs or 
devisees to show that it is not a just claim, and 
that the estate is not liable. Kyle v. Kyle, 2 
Shan. 380 (1877); Wooldridge v. Page, 68 Tenn. 
325, 1878 Tenn. LEXIS 17 (1878); Woolridge v. 
Page, 69 Tenn. 135, 1878 Tenn. LEXIS 64 
(1878). 

Neither a judgment by default upon motion 
against a personal representative, nor his re- 
fusal to plead “fully administered,” especially if 
such course was resorted to for the purpose of 
defeating the creditor, is such an admission of 
personal assets as will estop the judgment 
creditor from showing the truth, that there 
were no such assets, in a proceeding to subject 
the realty to the payment of the debt. Jordan v. 
Maney, 78 Tenn. 135, 1882 Tenn. LEXIS 154 
(1882). 


14. —Representative’s Failure to Plead. 

Since the enactment of the statute and other 
acts in pari materia, in a chancery suit, the heir 
is not protected by the mere failure of the 
administrator to plead “fully administered.” 
Henry v. Mills, 69 Tenn. 144, 1878 Tenn. LEXIS 
65 (1878). 

Upon a bill filed by the personal representa- 
tive to sell lands, it is not a fatal objection to the 
claims of creditors by judgments against the 
personal representative, that the defense of 
“fully administered” was not made in the suits 
against the personal representative, where it is 
neither claimed by the heirs nor shown by the 
proof that the defense could have been made in 
the particular cases, and where it clearly ap- 
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pears that the personal assets were insufficient 
to meet the demands in question, and other 
equally just demands to the satisfaction of 
which they were applied. Henry v. Mills, 69 
Tenn. 144, 1878 Tenn. LEXIS 65 (1878). 


15. —Representative’s Confession of 
Judgment. 

A bill will not lie to subject a decedent’s lands, 
though judgment be confessed by the personal 
representatives if contrary to the truth of the 
case. Kyle v. Kyle, 2 Shan. 380 (1877); Glenn v. 


Maguire, 3 Cooper’s Tenn. Ch. 695 (1878). 


16. Prior Decree Adjudging Exhaustion — 
Effect. 

A decree for the sale of land unappealed from 
and unreversed, and adjudging that the person- 
alty had been exhausted in the payment of 
debts and special legacies, is conclusive of that 
fact in another case between the same parties 
to sell other lands for the payment of a debt 
subsequently arising, although it appears that 
the personalty was not exhausted in the pay- 
ment of special legacies, but in the payment of 
general legacies, and that the former decree 
erroneously adjudged the general legacies to be 
special legacies. Thomson v. Blanchard, 70 
Tenn. 528, 1879 Tenn. LEXIS 193 (1879); Sale v. 
Hichberg, 105 Tenn. 333, 59 S.W. 1020, 1900 
Tenn. LEXIS 79, 52 L.R.A. 894 (1900), ques- 
tioned, Waybright v. Columbian Mut. Life Ins. 
Co., 30 F. Supp. 885, 1939 U.S. Dist. LEXIS 
1905 (D. Tenn. 1939). 


17. Defenses of Heirs or Devisees. 

The heirs or devisees can contest the validity 
of the creditor’s demand when sought to be 
enforced against the realty, notwithstanding 
the previous recovery of judgment against the 
personal representative. They may plead the 
statutes of limitations and, in addition, may 
make the defense of the nonexhaustion of the 
personal assets in the payment of bona fide 
debts, or their sufficiency except for waste by 
the personal representative. Shields v. Alsup, 
73 Tenn. 508, 1880 Tenn. LEXIS 174 (1880); 
Bloom v. Cate, 75 Tenn. 471, 1881 Tenn. LEXIS 
145 (1881); Buntyn v. Holmes, 77 Tenn. 319, 
1882 Tenn. LEXIS 57 (1882). 

The right of the heirs or devisees to make all 
defenses to a judgment against the personal 
representative that he might have originally 
made, when it is sought to subject the land 
descended or devised to them, does not extend 
to mere technical objections or irregularities, 
not going to the question of the liability of the 
ancestor for the debt, or sufficiency of personal 
assets, or other meritorious defenses. Buntyn v. 
Holmes, 77 Tenn. 319, 1882 Tenn. LEXIS 57 
(1882). 


18. —Estoppel to Deny Liability of Land. 
If the personal representatives are all the 
heirs and distributees of the estate, and make 
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an agreement with the claimant that the land 
may be sold to pay the judgment recovered, if 
claimant will allow the issue of fully adminis- 
tered to be adjudged in their favor, which was 
accordingly done, they will be estopped as 
heirs, in a subsequent suit to sell the land to 
pay the judgment debt, to deny that the land is 
liable therefor, and they will be estopped to 
insist that there were sufficient personal as- 
sets. Buntyn v. Holmes, 77 Tenn. 319, 1882 
Tenn. LEXIS 57 (1882). 


19. Sale of Sufficient Land as Exoneration 
of Other Lands. 

If sufficient land has been once sold to meet 
the deficit of personalty to pay debts and lega- 
cies, the land is thenceforth exonerated, and 
the loss, if any, must be borne by the creditors 
and legatees. Jones v. Douglass, 1 Cooper’s 
Tenn. Ch. 631 (1874). 
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20. Defenses of Other Creditors. 

Other creditors to be affected may contest a 
claim. Bates v. Elrod, 81 Tenn. 156, 1884 Tenn. 
LEXIS 18 (1884). 


21. Independent Jurisdiction of Chan- 
cery. 

While the personalty is the primary fund for 
the payment of the debts of a decedent, when it 
has been exhausted under the provisions of a 
will, leaving debts unprovided for, the lands of 
the testator will become assets for the payment 
of debts, and may be subjected by decree of the 
chancery court under its general jurisdiction, 
independent of its statutory jurisdiction. Mor- 
row v. Morrow, 2 Cooper’s Tenn. Ch. 549 (1875); 
Allen v. Shanks, 90 Tenn. 359, 16 S.W. 715, 
1891 Tenn. LEXIS 25 (1891). 


30-2-405. Procedure under §§ 30-2-403 and 30-2-404. 
Suits prosecuted under §§ 30-2-403 and 30-2-404 shall be conducted as 


other suits in equity. 


History. 

Code 1858, § 2269 (Acts 1827, ch. 54, § 5; 
1831, ch. 22, § 2); Shan., § 4002; Code 1932, 
§ 8215; T.C.A. (orig. ed.), § 30-605. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 867, 870, 873. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Marshaling Decedents’ Estates, § 6. 


NOTES TO DECISIONS 


1. Form of Proceeding. 

The suits prosecuted under §§ 30-2-403 and 
30-2-404 must be conducted as other suits in 
equity and according to the practice and course 
of a court of chancery. Whitmore v. Johnson’s 


Heirs, 29 Tenn. 610, 1850 Tenn. LEXIS 41 
(1850); Parchman v. Charlton, 41 Tenn. 381, 
1860 Tenn. LEXIS 79 (1860); Trafford v. Austin, 
3 Cooper’s Tenn. Ch. 492 (1877). 


30-2-406. Complaint in equity by creditor serving as administrator. 


(a) Where administration is granted to any person on account of the person 
being a creditor of the intestate, and there are not personal assets sufficient to 
satisfy the debt or demand of that administrator, the person may proceed 
against the heirs or devisees of the deceased for the recovery of the person’s 
debt or demand, to the court having probate jurisdiction of the county in which 
the administration was granted, a complaint, setting forth the nature of the 
debt or demand, and the amount of it, praying that the heir or heirs may be 
made defendants to the proceedings. 

(b) Upon this complaint being filed in the clerk’s office, the same proceedings 
shall be had, and the defendants shall be bound by, and be subject to, the same 
rules as in other cases in equity. 


History. 
Code 1858, §§ 2253, 2254 (deriv. Acts 1789, 


ch. 39, § 1); Shan., §§ 3986, 3987; Code 1932, 
§§ 8198, 8199; T.C.A. (orig. ed.), §§ 30-607, 
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30-608; Acts 1985, ch. 140, § 18. 
NOTES TO DECISIONS 


1. Construction of Section. his debt. Boyd v. Armstrong’s Heirs, 9 Tenn. 40, 
This statute does not require that a creditor 1821 Tenn. LEXIS 11 (1821). 
must take administration in order to receive 


30-2-407. Execution against property in heir’s hands. 


If a decree is made against the heir or heirs, or any of them, execution shall 
be issued against the real estate of the deceased debtor in the possession of the 
heir or heirs against whom the decree is given. 


History. Textbooks. 

Code 1858, § 2255 (deriv. Acts 1789, ch. 39, Pritchard on Wills and Administration of 
§ 1); Shan., § 3988; Code 1932, § 8200; T.C.A. Estates (4th ed., Phillips and Robinson), 
(orig. ed.), § 30-609. §§ 850, 866. 


30-2-408. Claims against alienated property. 


(a) If an heir or devisee aliens the land before an action is brought or process 
sued out, the heir or devisee shall be answerable to any creditor of the decedent 
for the ancestor’s debts to the value of the lands aliened. 

(b) Within six (6) months from the death of any person, a mortgagee or 
purchaser for value from the heir or devisee of the decedent shall take subject 
to the right of any creditor of decedent whose debt is otherwise unsatisfied to 
subject the realty to the payment of the decedent’s debts, as in this title 
provided. If administration has been granted on the estate of the decedent 
during the period of six (6) months, the rights of creditors whose claims are 
ultimately established in the administration as valid obligations of the estate 
shall constitute lens on the realty of the decedent, which realty may be 
subjected to these liens in the hands of the heir or the heir’s alienees as in this 
title provided. 

(c) After six (6) months have elapsed from the death of any person, and no 
personal representative has qualified to administer on the decedent’s estate, a 
mortgagee or purchaser for value from the heir of the decedent shall take title 
free from the right of any nonlien creditor to subject the same to the payment 
of the decedent’s debt, unless the mortgagee or purchaser takes with actual 
knowledge of the debt. 

(d) After six (6) months have elapsed from the death of any person, a 
mortgagee or purchaser for value from the heir of the decedent shall take free 
from the title, right, or claims of all persons claiming under any unprobated 
will of the decedent, unless the mortgagee or purchaser for value has actual 
knowledge of the existence of the unprobated will. 


History. Textbooks. 

Code 1858, § 2256 (deriv. Acts 1789, ch. 39, Pritchard on Wills and Administration of 
§ 3); Shan., § 3989; Code 1932, § 8201; Acts Estates (4th ed., Phillips and Robinson), 
1957, ch.°118, $1; 1974, ‘ch: 530; § 1; T.C.A; §§° 765, 779, 854; 866; 891, 
(orig. ed.), § 30-610. Tennessee Jurisprudence, 12 Tenn. Juris., 
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Executors and Administrators, §§ 53, 78; 20 
Tenn. Juris., Partition, § 22; 25 Tenn. Juris., 
Wills, § 176. 


Law Reviews. 

Constitutional Law — 1961 Tennessee Sur- 
vey (James C. Kirby, Jr.), 14 Vand. L. Rev. 1171 
(1961). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (II) (Herman L. 
Trautman), 15 Vand. L. Rev. 882 (1962). 
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Legislature Amends Tennessee Code Anno- 
tated Section 30-610 — One Year Waiting Pe- 
riod Shortened to Six Months, 5 Mem. St. U.L. 
Rev. 109 (1975). 

Real Property — 1957 Tennessee Survey 
(Thomas G. Roady, Jr.), 10 Vand. L. Rev. 1188 
(1957). 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1238 (1957). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction. 

. Application. 

. “Process Sued Out” — Meaning. 
Alienation. 

. Estoppel of Heirs to Deny Liability. 
. Title of Purchaser. 

. —Burden to Show Bona Fides of Purchase. 
. Liability of Purchaser. 

10. —Notice. 

11. Probate — Requirements as to. 


CONIAMRWON Ee 


1. Constitutionality. 

One year (now six months) limitation pro- 
vided by subsections (b)-(d) is not so unreason- 
able as to violate U.S. Const., amend. 14 and 
Tenn. Const., art. I, § 8. Doughty v. Hammond, 
207 Tenn. 545, 341 S.W.2d 713, 1960 Tenn. 
LEXIS 491 (1960). 

Where decedent did not die until after enact- 
ment of subsections (b)-(d), claimant under un- 
discovered will of decedent which had been 
executed prior to enactment of such subsections 
took subject to whatever reasonable regula- 
tions as were in effect at decedent’s death and 
was not unlawfully deprived of property rights 
by such subsections. Doughty v. Hammond, 207 
Tenn. 545, 341 S.W.2d 713, 1960 Tenn. LEXIS 
491 (1960). 


2. Construction. 

The statute should be liberally construed as 
applying in favor of all creditors. Gibson v. 
Jones, 81 Tenn. 684, 1884 Tenn. LEXIS 87 
(1884). 

Under subsection (b) as added by the 1957 
amendment, creditors falling within the provi- 
sions of such subsection are given the further 
protection of making the debt a lien upon the 
realty of the decedent and not merely a claim 
against the heir for the value of the land. Crook 
v. Crook, 208 Tenn. 262, 345 S.W.2d 679, 1961 
Tenn. LEXIS 419 (1961). 


3. Application. 

The statute applies to alienation by ances- 
tor’s immediate heir, and heir of latter cannot, 
even before suit brought or process served to 
subject the land, alienate so as to defeat credi- 


tors of the ancestor. Maydwell v. Maydwell, 56 
Tenn. 571, 1872 Tenn. LEXIS 177 (1872). 

Suit by some heirs at law against remaining 
heirs at law and against trustee of trust deed, 
to subject land to sale for partition, though sale 
is made by clerk and master, would amount to 
a purchase from the heirs themselves so that 
heirs would be subject to the terms of this 
section. Crook v. Crook, 208 Tenn. 262, 345 
S.W.2d 679, 1961 Tenn. LEXIS 419 (1961). 


4, “Process Sued Out” — Meaning. 

The “process sued out” is, it seems, the scire 
facias authorized and provided for in the suc- 
ceeding sections. Boyd v. Armstrong’s Heirs, 9 
Tenn. 40, 1821 Tenn. LEXIS 11 (1821); Ward v. 
Southerland, 7 Tenn. Appx. 1 (1823). 


5. Alienation. 

A conveyance before suit commenced by 
mother inheriting land from a child to whom it 
descended from the father is not an alienation 
within the meaning of this section, and the land 
is liable for father’s debts. Maydwell v. 
Maydwell, 56 Tenn. 571, 1872 Tenn. LEXIS 177 
CLE ZZ). 

The word “alien” implies absolute divestiture 
of all title in the grantor. Buntyn v. Holmes, 77 
Tenn. 319, 1882 Tenn. LEXIS 57 (1882). 

The execution of a deed of trust or mortgage 
by heir to secure a preexisting debt was not 
such an alienation as to defeat the right of the 
creditors of the decedent to subject the land to 
payment of such debts. Camp v. Sherley, 77 
Tenn. 255, 1882 Tenn. LEXIS 48 (1882); Buntyn 
v. Holmes, 77 Tenn. 319, 1882 Tenn. LEXIS 57 
(1882). 

Heir may alien land before there is any 
process sued out by the personal representative 
to subject it to payment of debts. Crook v. 
Crook, 208 Tenn. 262, 345 S.W.2d 679, 1961 
Tenn. LEXIS 419 (1961). 


6. Estoppel of Heirs to Deny Liability. 
Where the heirs of a decedent were adminis- 
trators and made an agreement with creditor of 
decedent to have land of such decedent sold if 
creditor would allow plea of fully administered 
to be found in their favor, such heirs were 
estopped from denying the liability of the land 
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for the debt. Buntyn v. Holmes, 77 Tenn. 319, 
1882 Tenn. LEXIS 57 (1882). 


7. Title of Purchaser. 

The purchaser acquires indefeasible title 
against all persons except creditors of ancestor. 
Raht v. Meek, 89 Tenn. 274, 14 S.W. 777, 1890 
Tenn. LEXIS 47 (1890); Coffey v. McEwen, 186 
Tenn. 404, 210 S.W.2d 681, 1948 Tenn. LEXIS 
563 (1948). 


8. —Burden to Show Bona Fides of Pur- 
chase. 

The burden is on the heir’s vendee to show 
the bona fides of his purchase. Gibson v. Jones, 
81 Tenn. 684, 1884 Tenn. LEXIS 87 (1884); 
Raht v. Meek, 89 Tenn. 274, 14 S.W. 777, 1890 
Tenn. LEXIS 47 (1890); Neilson v. Weber, 107 
Tenn. 161, 64 S.W. 20, 1901 Tenn. LEXIS 68 
(1901); Wright v. Eakin, 151 Tenn. 681, 270 
S.W. 992, 1924 Tenn. LEXIS 95 (1925); Coffey v. 
McEwen, 186 Tenn. 404, 210 S.W.2d 681, 1948 
Tenn. LEXIS 563 (1948). 


9. Liability of Purchaser. 

Normally a purchaser who pays money to 
executor of estate is relieved of duty to see that 
funds are properly applied, but he is not re- 
lieved if purchase is under circumstances 
which raise a reasonable doubt as to proper 
application of funds. Coffey v. McEwen, 186 
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Tenn. 404, 210 S.W.2d 681, 1948 Tenn. LEXIS 
563 (1948). 

Purchaser of land held by insolvent estate, 
who paid a reasonable price for same was 
nevertheless secondarily liable to creditor who 
received no payment on his claim while other 
creditors were paid where purchaser knew that 
deficiency judgment held by creditor was not 
paid. Coffey v. McEwen, 186 Tenn. 404, 210 
S.W.2d 681, 1948 Tenn. LEXIS 563 (1948). 


10. —Notice. 

A purchaser was not affected by knowledge of 
his attorney not acquired in the course of his 
employment. Neilson v. Weber, 107 Tenn. 161, 
64 S.W. 20, 1901 Tenn. LEXIS 68 (1901). 

Bona fides cannot be where the purchaser 
had notice of ancestor’s debts that might be a 
charge on the land. Neilson v. Weber, 107 Tenn. 
161, 64 S.W. 20, 1901 Tenn. LEXIS 68 (1901). 

Suggestion of insolvency not followed up for 
15 months did not affect the purchaser with 
notice. Neilson v. Weber, 107 Tenn. 161, 64 S.W. 
20, 1901 Tenn. LEXIS 68 (1901). 


11. Probate — Requirements as to. 

Absent this section, there is no statutory 
limitation on the time within which a will must 
be probated. Doughty v. Hammond, 207 Tenn. 
545, 341 S.W.2d 713, 1960 Tenn. LEXIS 491 
(1960). 


30-2-409. Proceeding by scire facias when debt sued on prior to 
deceased’s death. 


(a) Where no person will administer on the estate of the deceased, any 
person who has commenced a suit against the deceased in the lifetime of the 
deceased may issue a scire facias against the deceased’s heirs or devisees, for 
whom, in case they are minors, the court shall appoint a guardian ad litem for 
the purpose of defending the suit. 

(b) On return of the scire facias made known to the guardian and heirs, or 
devisees, the plaintiff may prosecute the suit to judgment and execution 
against the real estate of the ancestor descended or devised to the heirs or 
devisees. 


History. 

Code 1858, § 2257 (deriv. Acts 1809 (Sept.), 
ch. 121, § 3); Shan., § 3990; Code 1982, 
§ 8202; T.C.A. (orig. ed.), § 30-611. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 709, 850, 857. 


Law Reviews. 
The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


Analysis 4. Plea in Abatement. 

5. Allowance of Judgment in Administration 
Suit — Effect. 

6. Showing That No One Would Administer. 


7. Judgment. 


1. In General. 
2. Application. 
3. Requisites of Scire Facias. 
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1. In General. 

Where lands are attached in the lifetime of 
the ancestor, and he dies before judgment, 
there must be a revivor against the personal 
representative, and an exhaustion of personal 
assets against the heir, before an order of sale 
can be had against the land. Green v. Shaver, 
22 Tenn. 139, 1842 Tenn. LEXIS 47 (1842); 
Stockard v. Pinkard, 25 Tenn. 119, 1845 Tenn. 
LEXIS 39 (1845); Perkins’ Heirs v. Norvell, 25 
Tenn. 151, 1845 Tenn. LEXIS 49 (1845); McK- 
night v. Hughes, 72 Tenn. 522, 1880 Tenn. 
LEXIS 56 (1880); Puckett v. Richardson, 74 
Tenn. 49, 1880 Tenn. LEXIS 210 (1880); Mont- 
gomery v. Realhafer, 85 Tenn. 668, 5 S.W. 54, 
1887 Tenn. LEXIS 9, 4 Am. St. Rep. 780 (1887). 

Where no one will administer on the estate of 
a decedent, any person who has commenced a 
suit against him in his lifetime may have a 
scire facias against his heirs or devisees, and 
may prosecute the suit to judgment and execu- 
tion against the real estate of the deceased 
ancestor descended or devised. Frierson v. 
Heirs of Harris, 45 Tenn. 146, 1867 Tenn. 
LEXIS 106 (1867). 


2. Application. 

This section applies only to pending suits 
commenced against the decedent before his 
death, and not to judgments rendered against 
him in his lifetime. Boyd v. Armstrong’s Heirs, 
9 Tenn. 40, 1821 Tenn. LEXIS 11 (1821). 


3. Requisites of Scire Facias. 

The scire facias against the heirs should call 
upon the heirs to show cause why plaintiff 
should not proceed against the heirs, in the 
action which was pending against the ancestor 
at the time of his death, to the trial of the 
issues, and to verdict and judgment in respect 
of the real estate which descended to them. If it 
should also call upon the heirs to show cause 
why the suit should not be revived against 
them, it would be untechnical, but not fatally 
erroneous. Smith v. Stump’s Heirs, 7 Tenn. 278, 
1823 Tenn. LEXIS 55 (1823). 


4, Plea in Abatement. 

It is not a good plea in abatement to such 
scire facias that the defendants had not, at the 
time of the issuing of the writ of scire facias, nor 
at any time before or since, any lands by 
descent and as heirs of the decedent. Smith v. 
Stump’s Heirs, 7 Tenn. 278, 1823 Tenn. LEXIS 
55 (1823). 


5. Allowance of Judgment in Administra- 
tion Suit — Effect. 

It is no defense to a scire facias to revive a 
judgment against the personal representative 
of the deceased judgment debtor, that the 
amount of the judgment was allowed as a claim 
against the estate, and was ordered to be paid 
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pro rata, without a revivor, in a chancery suit 
instituted by the personal representative, after 
his suggestion of the insolvency of the estate, 
for the purpose of administering the estate as 
an insolvent estate. The judgment creditor is 
entitled to a new judgment against the per- 
sonal representative, and if such judgment is 
not rendered in such administration suit, so as 
to merge the old judgment, he is legally entitled 
to a revivor of his judgment, especially where 
there was no injunction against the revivor of 
the old judgment. McIntosh v. Paul, 74 Tenn. 
45, 1880 Tenn. LEXIS 209 (1880). 


6. Showing That No One Would Adminis- 
ter. 

The record should show by suggestion of 
record and proof that no one would administer, 
in order to authorize the issuance of the scire 
facias against the heirs, but such defect cannot 
be taken advantage of by a collateral attack, 
and at most, it could but amount to an error 
that might be ground for reversal, but would 
not render the revivor void. Edgington v. Jami- 
son, 70 Tenn. 569, 1879 Tenn. LEXIS 198 
(1879); Preston v. Golde, 80 Tenn. 267, 1883 
Tenn. LEXIS 164 (1883); McDonald v. Nash- 
ville, 114 Tenn. 540, 86 S.W. 317, 1904 Tenn. 
LEXIS 109 (1904). 

The fact that there is an administrator, or 
that one could have been procured, may, per- 
haps, be waived by the heirs, where they an- 
swer a scire facias reciting that no one will 
administer or answer one issued under an 
order based on the suggestion that no one 
would administer, but giving them notice that 
the revivor is sought against them to obtain 
judgment against them on account of lands 
descended or personalty received from their 
ancestor, where they fail to show cause why 
such action by revivor should not be had 
against them, by pleading that there was an 
administrator, or a designated person willing to 
administer. Preston v. Golde, 80 Tenn. 267, 
1883 Tenn. LEXIS 164 (1883). 


7. Judgment. 

The proper judgment upon scire facias is that 
the plaintiff have judgment and execution 
against the lands descended generally, without 
specifying them, for the debt and costs to be 
levied on them. Smith v. Stump’s Heirs, 7 Tenn. 
278, 1823 Tenn. LEXIS 55 (1823); Butterworth 
v. Brown’s Heirs, 15 Tenn. 467, 1835 Tenn. 
LEXIS 26 (1835). 

The judgment should not be against the heirs 
personally, but, if so rendered against them, it 
is not absolutely void, for such error does not 
affect the validity of the judgment as against 
the lands descended, and, upon appeal, the 
judgment may be corrected. Edgington v. Jami- 
son, 70 Tenn. 569, 1879 Tenn. LEXIS 198 
(1879). 
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30-2-410. Proceeding by scire facias when personalty exhausted or 


insufficient. 


Where, in a suit against an executor or administrator, the plea of “fully 
administered,” “no assets,” or “not sufficient assets to satisfy the plaintiffs 
demand,” is found in favor of an executor or administrator, the plaintiff may 
proceed to ascertainment of the plaintiffs demand, and entry of judgment; but 
before taking out execution against the real estate of the deceased debtor, the 
heirs or devisees of the deceased debtor shall be summoned by scire facias to 
show cause why execution should not be issued against the real estate for the 
amount of the judgment, or so much of it as there may not be personal assets 


to discharge. 


History. 

Code 1858, §§ 2258, 2259 (deriv. Acts 1784 
(Oct.), ch. 11, § 2); Shan., §§ 3991, 3992; Code 
1932, §§ 8203, 8204; modified; T.C.A. (orig. 
ed.), § 30-612. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 744, 849, 850, 858-860. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Effect of Other Statutes. 

. Procedure by Scire Facias and in Equity 
Contrasted. 

. Proceedings in Original Suit. 

. —Trial of Plea. 

. —Verdict Against Plea of Fully Adminis- 
tered. 

7. —Absence of Plea of Fully Administered — 

Effect as to Subjection of Land. 

8. —Judgment. 

9. Proceeding on Scire Facias against Heirs. 

10. —Jurisdiction. . 

11. —KEstate Subject to Scire Facias. 

12. —Prerequisites and Requirements. 

13. —Necessity. 

14. —Validity. 

15. —Defenses. 

16. —Execution. 

17. Proceeding against Representative Person- 

ally. 

18. —Prerequisites to Personal Liability. 

19. —Burden of Proof. 

20. —Demurrer. 

21. —Defenses. 

22. —Judgment. 

23. —Liability on Foreign Judgment. 


ONwW re 
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1. Construction. 

The statute providing for scire facias against 
the heir or devisee, to subject the ancestor’s 
lands, whether descended or devised, to the 
payment of the ancestor’s debts, is in deroga- 
tion of the common-law rights of heirs and 
devisees, and must be strictly construed, and 
the remedy thereby given must be strictly pur- 
sued. Roberts v. Busby, 4 Tenn. 299, 1817 Tenn. 
LEXIS 29 (1817); Gray v. Darby’s Lessee, 8 


Tenn. 396, 1825 Tenn. LEXIS 13 (1825); Plant- 
er’s Bank v. Chester, 30 Tenn. 578, 1851 Tenn. 
LEXIS 108 (1851). 


2. Effect of Other Statutes. 

The object of §§ 30-5-121 — 30-5-124 (re- 
pealed) was not to repeal this section, but to 
remedy the evils existing in the mode of proce- 
dure and to prevent a multiplicity of suits, save 
cost and to produce equality of payment among 
the creditors, and suits at law by scire facias or 
otherwise to subject the land may be enjoined. 
Dulles v. Read, 14 Tenn. 52, 14 Tenn. 53, 1834 
Tenn. LEXIS 53 (1834); Vance v. Sanders, 67 
Tenn. 294, 1874 Tenn. LEXIS 376 (1874); 
Shields v. Alsup, 73 Tenn. 508, 1880 Tenn. 
LEXIS 174 (1880). 


3. Procedure by Scire Facias and in Eq- 
uity Contrasted. 

In a direct proceeding by the creditor to reach 
the land by scire facias upon the judgment 
recovered against the administrator, the law is 
that the heir may make the objection that the 
defense of fully administered was not put in by 
the administrator in the suits in which the 
judgments were recovered, and that the land 
descended cannot be subjected without a find- 
ing in favor of the administrator upon such an 
issue; however the same reason does not apply 
to a proceeding under §§ 30-5-121 — 30-5-124 
(repealed) which is in the nature of a suit in 
equity and requires an account of the personal 
assets to be taken before the rendition of any 
decree against the land. Henry v. Mills, 69 
Tenn. 144, 1878 Tenn. LEXIS 65 (1878). 


4, Proceedings in Original Suit. 


5. —Trial of Plea. 
The plea of “fully administered,” “no assets,” 
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or “not sufficient assets” may be tried in the 
forum where the action is pending, and if in the 
circuit court, it may be tried before a jury, if 
properly demanded. Anderson v. Lessee of 
Clark’s Heirs, 32 Tenn. 156, 1852 Tenn. LEXIS 
39 (1852). 


6. —Verdict Against Plea of Fully Admin- 
istered. 

Where the plaintiff negatives the plea of 
“fully administered,” and procures a judgment 
against the administrator for his debt, he is not 
entitled to a scire facias against the heir, for 
where the plea of “fully administered” is found 
against the personal representative, the lands 
of the decedent cannot be subjected, by scire 
facias against heirs or devisees, to the payment 
of his debts. Peck v. Heirs of Wheaton, 8 Tenn. 
353, 1828 Tenn. LEXIS 12 (1828); Anderson v. 
Lessee of Clark’s Heirs, 32 Tenn. 156, 1852 
Tenn. LEXIS 39 (1852); Henry v. Mills, 69 Tenn. 
144, 1878 Tenn. LEXIS 65 (1878); Simons v. 
Page, 96 Tenn. 718, 36 S.W. 8438, 1896 Tenn. 
LEXIS 26 (1896). 

A general finding by verdict against the plea 
of fully administered, without ascertaining the 
balance of assets unadministered, is unques- 
tionably bad, for no judgment against the ad- 
ministrator for any particular sum can be en- 
tered on such finding. NIXON v. BULLOCK, 
ERWIN & CO., 17 Tenn. 414, 1836 Tenn. 
LEXIS 73 (1836); Marr v. Rucker, 20 Tenn. 348, 
1839 Tenn. LEXIS 59 (1839). 


7. —Absence of Plea of Fully Adminis- 
tered — Effect as to Subjection of 
Land. 

The recovery of a judgment against a per- 
sonal representative without plea of fully ad- 
ministered will not prevent the judgment credi- 
tor from subjecting the decedent’s land, if the 
personalty is in fact insufficient to pay the 
debts of the estate. Henry v. Mills, 69 Tenn. 
144, 1878 Tenn. LEXIS 65 (1878); Jordan v. 
Maney, 78 Tenn. 135, 1882 Tenn. LEXIS 154 
(1882). 


8. —Judgment. 

The judgment against the personal represen- 
tative is not a lien on the lands descended or 
devised, until the issuance of process against 
the heir or devisee to subject the land. Ward v. 
Southerland, 7 Tenn. Appx. 1 (1823); Peck v. 
Heirs of Wheaton, 8 Tenn. 353, 1828 Tenn. 
LEXIS 12 (1828). 


9. Proceeding on Scire Facias against 
Heirs. 


10. —Jurisdiction. 

In order to render judgment under this sec- 
tion valid it must distinctly appear that the 
court had jurisdiction. Planter’s Bank v. Ches- 
ter, 30 Tenn. 578, 1851 Tenn. LEXIS 108 (1851). 


11. —Estate Subject to Scire Facias. 
Neither the equity of redemption, nor any 
other estate not subject to levy of execution at 
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law, can be subjected to the payment of the 
deceased owner’s debts by scire facias and ex- 
ecution against the heirs or devisees. Hurt v. 
Reeves, 6 Tenn. 49, 6 Tenn. 50, 1818 Tenn. 
LEXIS 21 (1818); Childs v. Derrick, 9 Tenn. 78, 
9 Tenn. 79, 1824 Tenn. LEXIS 2 (1824); Combs 
v. Young’s Widow & Heirs, 12 Tenn. 218, 1833 
Tenn. LEXIS 57 (1833); Garretson v. Brien, 50 
Tenn. 534, 1871 Tenn. LEXIS 110 (1871); Smith 
v. Taylor, 79 Tenn. 738, 1883 Tenn. LEXIS 132 
(1883); Evans v. Belmont Land Co., 92 Tenn. 
348, 21 S.W. 670, 1892 Tenn. LEXIS 82 (1893). 

A judgment for rents received by the heir 
cannot be rendered under this section. Combs v. 
Young’s Widow & Heirs, 12 Tenn. 218, 1833 
Tenn. LEXIS 57 (1833). 


12. —Prerequisites and Requirements. 

The scire facias must either name the heirs 
or devisees, or the sheriff must serve it person- 
ally upon them, and make known the names in 
his return, otherwise, the judgment and the 
sale of the land made thereunder will be void. 
Bush’s Heirs v. Williams, 3 Tenn. 360, 1 Cooke 
360, 1813 Tenn. LEXIS 34 (1813); Roberts v. 
Busby, 4 Tenn. 299, 1817 Tenn. LEXIS 29 
(1817); Ward v. Southerland, 7 Tenn. Appx. 1 
(1823); Williams v. Seawell & Jones’ Lessee, 9 
Tenn. 83, 1825 Tenn. LEXIS 9 (1825); Fields v. 
State, 8 Tenn. 167, 8 Tenn. 168, 1827 Tenn. 
LEXIS 27 (1827); Simmons v. Wood’s Lessee, 14 
Tenn. 518, 1834 Tenn. LEXIS 135 (1834); Mc- 
Cracken v. Nelson, 83 Tenn. 312, 1885 Tenn. 
LEXIS 53 (1885). 

The scire facias must be based upon a domes- 
tic judgment against the personal representa- 
tive, for the statute applies exclusively to do- 
mestic judgments. Gilman v. Tisdale’s Heirs, 9 
Tenn. 285, 1830 Tenn. LEXIS 22 (1830); Brown 
v. Wright, 12 Tenn. 56, 12 Tenn. 57, 1833 Tenn. 
LEXIS 14 (1833). 

A scire facias must be based upon a record. 
Swancy v. Scott, 28 Tenn. 327, 1848 Tenn. 
LEXIS 86 (1848); Miller v. Netherland, 31 
Tenn. 66, 1851 Tenn. LEXIS 18 (1851). 

The issuance of scire facias to subject lands is 
a judicial act and must be awarded by the court 
upon a suggestion made of record that real 
estate has descended to the heirs. Hillman 
Bros. v. Hickerson, 40 Tenn. 575, 1859 Tenn. 
LEXIS 172 (1859); Bank of West Tenn. v. Marr, 
81 Tenn. 108, 1884 Tenn. LEXIS 9 (1884); 
Simons v. Page, 96 Tenn. 718, 36 S.W. 843, 1896 
Tenn. LEXIS 26 (1896). 

The scire facias should require the heirs or 
devisees to show cause why execution should 
not be issued against the real estate of the 
ancestor, and not to show cause why the judg- 
ment against the ancestor should not be re- 
vived against them, for there is no authority for 
a simple revivor of a judgment against the heirs 
or devisees. Frierson v. Heirs of Harris, 45 
Tenn. 146, 1867 Tenn. LEXIS 106 (1867). 

Before scirce facias can be resorted to, the 
personal representative must be first called on, 
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by suit, to pay debts due from his testator or 
intestate with the question of whether he has 
the assets with which to pay to be determined, 
ordinarily, by the result of the suit against him, 
and, perhaps, by the return of nulla bona to 
execution and the heir or devisee has the right 
to demand that all this shall be done before he 
is vexed. Wooldridge v. Page, 68 Tenn. 325, 1878 
Tenn. LEXIS 17 (1878). 


13. —Necessity. 

The law will not permit the establishment of 
a claim against the personal representative, by 
judgment, even to affect the inheritance of the 
heir, without a further proceeding by scire 
facias against the heir himself. Stephenson v. 
Yandle, 4 Tenn. 109, 1816 Tenn. LEXIS 32 
(1816). 

A lien against the land descended or devised 
is created by the suing out of process by scire 
facias against the heir or devisee to subject the 
land to the payment of the ancestor’s debts, and 
the mere judgment against the personal repre- 
sentative is not a lien on the land of the 
ancestor descended or devised. Porter’s Lessee 
v. Cocke, 7 Tenn. 29, 7 Tenn. 30, 1823 Tenn. 
LEXIS 2 (1823); Peck v. Heirs of Wheaton, 8 
Tenn. 353, 1828 Tenn. LEXIS 12 (1828). 


14. —Validity. 

If the scire facias is served on some of the 
heirs, and not on others, the sale of the land 
will be good as to those upon whom it was 
served. Simmons v. Wood’s Lessee, 14 Tenn. 
518, 1834 Tenn. LEXIS 135 (1834); Valentine v. 
Cooley, 19 Tenn. 613, 1838 Tenn. LEXIS 97 
(1838); Winchester v. Beardin, 29 Tenn. 247, 
1849 Tenn. LEXIS 58, 51 Am. Dec. 702 (1849). 

A scire facias issued by the clerk of the court 
in vacation without being awarded by the court 
was void. Hillman Bros. v. Hickerson, 40 Tenn. 
575, 1859 Tenn. LEXIS 172 (1859). 


15. —Defenses. 

To the scire facias on the judgment against 
the deceased debtor, the heir or devisee can 
make no defense that the debtor might have 
made to the rendition of the judgment, but he 
may show that the personalty has not been 
exhausted, while to a scire facias on a judgment 
against the personal representative, the heir or 
devisee may plead any plea, or make any de- 
fense that the ancestor might have pleaded or 
relied upon, as well as show that the personalty 
has not been exhausted, or that the same has 
been wasted. Sneed v. Mayfield’s Heirs, 3 Tenn. 
60, 1 Cooke 60, 1812 Tenn. LEXIS 20 (1812); 
Neal v. M’Combs, 10 Tenn. 10, 1820 Tenn. 
LEXIS 3 (1820); Boyd v. Armstrong’s Heirs, 9 
Tenn. 40, 1821 Tenn. LEXIS 11 (1821); Peck v. 
Heirs of Wheaton, 8 Tenn. 353, 1828 Tenn. 
LEXIS 12 (1828); Wooldridge v. Page, 68 Tenn. 
325, 1878 Tenn. LEXIS 17 (1878); Woolridge v. 
Page, 69 Tenn. 135, 1878 Tenn. LEXIS 64 
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(1878); Henry v. Mills, 69 Tenn. 144, 1878 Tenn. 
LEXIS 65 (1878). 

To a scire facias on a judgment against the 
personal representative, the heir may rely upon 
the statutes of limitations that the personal 
representative might have relied upon, but he 
can only insist upon such statutes as had 
barred the action against the personal repre- 
sentatives at the time the suit was brought 
against him. Peck v. Heirs of Wheaton, 8 Tenn. 
353, 1828 Tenn. LEXIS 12 (1828); Miller v. 
Taylor, 2 Shan. 461 (1877); Henry v. Mills, 69 
Tenn. 144, 1878 Tenn. LEXIS 65 (1878); Bates 
v. Elrod, 81 Tenn. 156, 1884 Tenn. LEXIS 18 
(1884). 

A barred debt cannot be revived, as against 
the real estate descended or devised, by the 
promise of the personal representative to pay 
the debt, or to waive the bar of the statute. 
Trott v. West, Moss & Co., 17 Tenn. 433, 1836 
Tenn. LEXIS 80 (1836). 

The heirs may contest the claim of the credi- 
tor and the administration of the representa- 
tive before descent of the property as cast can 
be interrupted. Woolridge v. Page, 69 Tenn. 135, 
1878 Tenn. LEXIS 64 (1878); Henry v. Mills, 69 
Tenn. 144, 1878 Tenn. LEXIS 65 (1878); Jordan 
v. Maney, 78 Tenn. 135, 1882 Tenn. LEXIS 154 
(1882). 


16. —Execution. 

It is requisite, before proceeding to execution, 
to sue out the writ of scire facias warning the 
heir or devisee to show cause why execution 
should not issue against him, and to which he 
may make any defense the nature of the case 
will admit of. Boyd v. Armstrong’s Heirs, 9 
Tenn. 40, 1821 Tenn. LEXIS 11 (1821). 

Where execution issued against chattels, is 
returned “no personal property found,” and 
levied on real estate of the deceased, and upon 
return of the execution into court, scire facias is 
ordered against his heirs, such proceedings are 
void, because there is no authority in law for 
the sheriffs levying the execution on realty 
descended or devised, upon his simple return of 
no personalty to be found, and thereafter bring- 
ing the heirs before the court by scire facias to 
show cause why the land should not be ordered 
to be sold. Moore v. Webb, 53 Tenn. 301, 1871 
Tenn. LEXIS 360 (1871). 

After recovering a judgment against the per- 
sonal representative, but before taking out an 
execution against the real estate, the heirs or 
devisees must be summoned by scire facias to 
show cause why execution should not issue. 
Bank of West Tenn. v. Marr, 81 Tenn. 108, 1884 
Tenn. LEXIS 9 (1884). 


17. Proceeding against Representative 
Personally. 

Ascire facias to charge an executor or admin- 
istrator personally on a judgment, rendered 
against him in his representative character, in 
a suit in which he was not required or had no 
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opportunity to make the defense of the want or 
insufficiency of personal assets, must allege a 
devastavit and notify him to appear at the next 
term to show cause against such personal li- 
ability, or it will be fatally defective. Wray v. 
Williams, 10 Tenn. 302, 1829 Tenn. LEXIS 15 
(1829); Cox v. Cox, 10 Tenn. 305, 1829 Tenn. 
LEXIS 16 (1829); Graham v. Ruble, 41 Tenn. 
170, 1860 Tenn. LEXIS 39 (1860); Simons v. 
Page, 96 Tenn. 718, 36 S.W. 843, 1896 Tenn. 
LEXIS 26 (1896). 

An action at law will not le against a per- 
sonal representative upon a judgment rendered 
against his intestate or testator as the personal 
representative of the estate of another dece- 
dent, suggesting a devastavit, because founded 
on a tort which, by the common law, died with 
the person. Griffith v. Beasly, 18 Tenn. 434, 
1837 Tenn. LEXIS 49 (1837); Stott v. Alexander, 
34 Tenn. 650, 1855 Tenn. LEXIS 111 (1855); 
Cheek v. Wheatley, 35 Tenn. 484, 1856 Tenn. 
LEXIS 14 (1856). 

A personal judgment against an executor or 
administrator, upon a bill taken for confessed, 
without any allegation of a devastavit, is erro- 
neous, and it will be corrected on a bill of 
review. Dance v. McGregor, 24 Tenn. 428, 1844 
Tenn. LEXIS 105 (1844). 

Scire facias to charge an executor or admin- 
istrator personally must be based upon a sug- 
gestion of record that he has been guilty of a 
devastavit, or the suggestion of record must 
state such facts as, of themselves, make out a 
case of devastavit. Simons v. Page, 96 Tenn. 
718, 36 S.W. 843, 1896 Tenn. LEXIS 26 (1896). 


18. —Prerequisites to Personal Liability. 

A judgment against a personal representa- 
tive, to be levied of the goods of the decedent, if 
in the hands of the personal representative to 
be administered, and, if not, then of the proper 
goods of the defendant, is erroneous as to the 
alternative clause for the defendant is entitled 
to make defense upon scire facias to subject him 
to personal liability. Massingale v. Jones, 4 
Tenn. 36, 1816 Tenn. LEXIS 12 (1816). See 
White v. Archbill, 34 Tenn. 588, 1855 Tenn. 
LEXIS 104 (1855). 


19. —Burden of Proof. 

In an issue upon the plea of “fully adminis- 
tered” in an action against the personal repre- 
sentative, the burden of the proof as to the 
existence of assets of the estate lies upon the 
plaintiff. May v. Wright’s Adm’rs, 1 Tenn. 385, 
1809 Tenn. LEXIS 11 (1805); Marr v. Rucker, 20 
Tenn. 348, 1839 Tenn. LEXIS 59 (1839); Gilpin 
v. Noe, 56 Tenn. 192, 1872 Tenn. LEXIS 126 
(1872). 


20. —Demurrer. 

Demurrer will lie in scire facias against ad- 
ministrator for its insufficiency. Hillman Bros. 
v. Hickerson, 40 Tenn. 575, 1859 Tenn. LEXIS 
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172 (1859); Bank of West Tenn. v. Marr, 81 
Tenn. 108, 1884 Tenn. LEXIS 9 (1884). 


21. —Defenses. 

A personal representative may rely upon the 
plea of fully administered in proceedings to 
charge him personally, where he had no oppor- 
tunity of pleading in the original proceeding, as 
in case of judgment by motion, without notice or 
appearance. Williams v. Greer’s Adm’rs, 5 Tenn. 
235, 1817 Tenn. LEXIS 106 (1817); Wray v. 
Williams, 10 Tenn. 302, 1829 Tenn. LEXIS 15 
(1829); Cox v. Cox, 10 Tenn. 305, 1829 Tenn. 
LEXIS 16 (1829); Henry v. Mills, 69 Tenn. 144, 
1878 Tenn. LEXIS 65 (1878). 

Where the recovery against a personal repre- 
sentative is by decree in chancery, upon plead- 
ings raising no issue or contest as to whether he 
had wasted the assets, he may rely upon the 
defense of the insufficiency or want of personal 
assets, in any subsequent proceeding to charge 
him personally. Wray v. Williams, 10 Tenn. 302, 
1829 Tenn. LEXIS 15 (1829); Cox v. Cox, 10 
Tenn. 305, 1829 Tenn. LEXIS 16 (1829). 

Judgment against a personal representative 
operates as a conclusive admission that he has 
assets of the estate to satisfy it, and, in a 
subsequent proceeding to render him person- 
ally liable on such judgment, he will not be 
allowed to defend upon the ground that there 
were no assets, or that he had fully adminis- 
tered them, when he had opportunity to do so, 
and made no such plea in the former suit, or the 
plea, if made, was found against him. Blount & 
Williams v. Hopson, 9 Tenn. 399, 1830 Tenn. 
LEXIS 33 (1830); Griffith v. Beasly, 18 Tenn. 
434, 1837 Tenn. LEXIS 49 (1837); White v. 
Archbill, 34 Tenn. 588, 1855 Tenn. LEXIS 104 
(1855); Simons v. Page, 96 Tenn. 718, 36 S.W. 
843, 1896 Tenn. LEXIS 26 (1896). 

Where the personal representative is sued 
upon the former judgment against him suggest- 
ing a devastavit, he may defend by showing 
that there were goods of the decedent which 
might have been levied on, notwithstanding the 
sheriffs return of no goods of the decedent. The 
charge of devastavit is prerequisite. Griffith v. 
Beasly, 18 Tenn. 434, 1837 Tenn. LEXIS 49 
(1837). 

After judgment by default against an admin- 
istrator upon a scire facias based on a sugges- 
tion of devastavit to make him personally li- 
able, the suggestion of insolvency can be 
interposed to defeat such personal liability, if 
interposed before such liability has been fixed 
by judgment in the scire facias proceeding upon 
the suggestion of devastavit, though it be after 
the original judgment against the administra- 
tor for the debt. Mosier v. Zimmerman, 24 Tenn. 
62, 1844 Tenn. LEXIS 20 (1844); Ford v. Wolt- 
ering, 57 Tenn. 203, 1872 Tenn. LEXIS 415 
(1872); Griffin v. Fowlkes, 2 Shan. 151 (1876). 

It is not a good plea to a scire facias on a 
judgment against an administrator suggesting 
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a devastavit, that he was discharged from the 
office of administrator and his successor ap- 
pointed before the judgment was rendered, nor 
is it a good plea that he did not waste the assets 
for these defenses, if true, should have been 
made to the original action, and if the plaintiff, 
instead of demurring to the second plea, takes 
issue upon it, and the issue is found in his favor, 
he is entitled to judgment. Cude v. Spence, 26 
Tenn. 278, 1846 Tenn. LEXIS 125 (1846). 

The personal representative may defend 
against a subsequent suit to make him person- 
ally liable, by showing that the assets of the 
estate were destroyed under circumstances 
which exonerate him from personal liability. 
Graham v. Ruble, 41 Tenn. 170, 1860 Tenn. 
LEXIS 39 (1860); Jones v. Douglass, 1 Cooper’s 
Tenn. Ch. 631 (1874); Simons v. Page, 96 Tenn. 
718, 36 S.W. 843, 1896 Tenn. LEXIS 26 (1896); 
Pearson v. Gillenwaters, 99 Tenn. 462, 42 S.W. 
199, 1897 Tenn. LEXIS 52 (1897). 
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22. —Judgment. 

A judgment against a personal representa- 
tive, without providing that the process was to 
be levied of the goods and chattels of the 
deceased, is erroneous, but not void. White v. 
Archbill, 34 Tenn. 588, 1855 Tenn. LEXIS 104 
(1855); Glenn v. Maguire, 3 Cooper’s Tenn. Ch. 
695 (1878). 


23. —Liability on Foreign Judgment. 

A personal representative is individually li- 
able upon a foreign judgment against him as 
such, where he failed to plead “fully adminis- 
tered,” or “not sufficient assets,” and the judg- 
ment did not provide that the money was to be 
levied on the goods and chattels of the de- 
ceased, and such judgment may be sued on here 
and a recovery may be had against him in his 
individual capacity. White v. Archbill, 34 Tenn. 
588, 1855 Tenn. LEXIS 104 (1855). 


When any such heir or devisee is a minor and has a guardian, the scire facias 
shall be served on the guardian and heir, but if the minor has no guardian, the 
court shall appoint one to defend the suit. 


History. 

Code 1858, § 2260 (deriv. Acts 1784 (Oct.), 
ch. 11, § 3); Shan., § 3993; Code 1932, § 8205; 
T.C.A. (orig. ed.), § 30-613. 


Compiler’s Notes. 
This section may be affected by Civil Proce- 


dure Rule 4.04 as to personal service on minors 
and incompetents. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 860. 


NOTES TO DECISIONS 


Analysis 


1. Effect of Statute. 
2. Service. 

3. Sale. 
1 


. Effect of Statute. 

This statute makes the lands liable for all 
debts, even during the infancy of the heir. Gray 
v. Darby’s Lessee, 8 Tenn. 396, 1825 Tenn. 
LEXIS 18 (1825). 


2. Service. 

The scire facias must be personally served 
upon residents of the state, whether they be 
minors or adults, and it must be served upon 
the guardians of the minors, if they have guard- 
ians. Stephenson v. Yandle, 4 Tenn. 109, 1816 
Tenn. LEXIS 32 (1816); Roberts v. Busby, 4 
Tenn. 299, 1817 Tenn. LEXIS. 29 (1817); Dar- 
by’s Lessee v. McCarrol, 6 Tenn. 286 (1818); 
Williams v. Seawell & Jones’ Lessee, 9 Tenn. 83, 


1825 Tenn. LEXIS 9 (1825); Combs v. Young’s 
Widow & Heirs, 12 Tenn. 218, 1833 Tenn. 
LEXIS 57 (1833); Simmons v. Wood’s Lessee, 14 
Tenn. 518, 1834 Tenn. LEXIS 135 (1834); 
Crutchfield v. Stewart, 18 Tenn. 237, 1837 
Tenn. LEXIS 7 (1837); Frazier v. Pankey, 31 
Tenn. 75, 1851 Tenn. LEXIS 21 (Tenn. Sep. 
1851). 

A sale of an infant’s inheritance to pay the 
debts of the ancestor, made upon scire facias 
served upon his guardian ad litem only, and not 
upon himself, nor upon his general guardian, is 
void. Darby’s Lessee v. Russel, 6 Tenn. 138, 6 
Tenn. 139, 1818 Tenn. LEXIS 49 (1818); Dar- 
by’s Lessee v. McCarrol, 6 Tenn. 286 (1818). 


3. Sale. 

A sale of infant’s land to satisfy debt of 
ancestor made upon application of a guardian 
ad litem, such infant having a regular guard- 
ian, was a nullity. Darby’s Lessee v. McCarrol, 6 
Tenn. 286 (1818). 
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30-2-412. Judgment without appearance. 


Upon the return of two (2) writs of scire facias, that the heirs or devisees 
have been summoned on each, or that they reside out of the state, so that they 
cannot be summoned, and have no guardians upon whom the writ can be 
executed, judgment shall be given against the real estate in their hands, 


though no appearance be made for them. 


History. 

Code 1858, § 2261 (deriv. Acts 1784 (Oct.), 
ch. 11, § 4); Shan., § 3994; Code 1932, § 8206; 
T.C.A. (orig. ed.), § 30-614. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 860, 861. 


NOTES TO DECISIONS 


Analysis 


1. Exclusive Exception. 
2. Return. 


1. Exclusive Exception. 

This section furnishes the only exception to 
the rule that the heirs — adults and minors and 
the guardians of the minors — must all be 
personally served with the scire facias. Roberts 
v. Busby, 4 Tenn. 299, 1817 Tenn. LEXIS 29 
(1817). 


2. Return. 

Where process runs generally against the 
heirs but does not name them, judgment under 
scire facias upon the return of two nihils or “not 
found” is void. Bush’s Heirs v. Williams, 3 Tenn. 
360, 1 Cooke 360, 1813 Tenn. LEXIS 34 (1813); 
Roberts v. Busby, 4 Tenn. 299, 1817 Tenn. 


LEXIS 29 (1817); Boyd v. Armstrong’s Heirs, 9 
Tenn. 40, 1821 Tenn. LEXIS 11 (1821); Wil- 
liams v. Seawell & Jones’ Lessee, 9 Tenn. 83, 
1825 Tenn. LEXIS 9 (1825); Henderson v. Over- 
ton, 10 Tenn. 394, 1830 Tenn. LEXIS 8, 24 Am. 
Dec. 492 (1830). But see Seawell v. Williams, 6 
Tenn. 280, 1814 Tenn. LEXIS 49 (1814), over- 
ruled in part, Williams v. Seawell & Jones’ 
Lessee, 9 Tenn. 83, 1825 Tenn. LEXIS 9 (1825); 
House v. Mitchell, 19 Tenn. 138, 1838 Tenn. 
LEXIS 35 (1838). 

Unless the scire facias is personally served, 
or the fact of nonresidence is returned twice, 
that is, on one scire facias and on an alias, the 
proceeding is void. The return of two nihils is 
not equivalent to a return of nonresidence re- 
quired. Roberts v. Busby, 4 Tenn. 299, 1817 
Tenn. LEXIS 29 (1817). 


30-2-413. Plea of sufficient assets, waste, or concealment — Trial of 
collateral issue — Execution. 


(a) To this writ the heirs or devisees may plead that the executors or 
administrators have sufficient assets, or that they have wasted or concealed 
the assets, upon which plea the court shall order the trial of a collateral issue 
between the personal representative and the heirs or devisees. 

(b) If this issue be found against the representative, the original plaintiff or 
complainant shall have execution not only against the goods and chattels of the 
deceased debtor, but also against the proper goods and chattels, lands and 


tenements of the representative. 


History. 

Code 1858, §§ 2262, 2263 (deriv. Acts 1784 
(Oct.), ch. 11, § 5); Shan., §§ 3995, 3996; Code 
1932, §§ 8207, 8208; T.C.A. (orig. ed.), §§ 30- 
615, 30-616. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 858, 862. 
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NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Finding for Heir — Lands Exempt. 

. Matters Not Relieving Representative. 
Parties. 

Pleas Available to Heirs and Devisees. 
—Plea of Available or Wasted Assets. 


RP OoORWONHE 


. Purpose. 

The law allows the collateral issue between 
the personal representative and the heirs or 
devisees, for the reason that they should not, 
without a hearing, be stripped of their inheri- 
tance or devise. Neither the personal represen- 
tative nor the creditor represents the heirs or 
devisees in the creditor’s action against the 
personal representative, so as to bind them on 
the lands descended or devised. Peck v. Heirs of 
Wheaton, 8 Tenn. 353, 1828 Tenn. LEXIS 12 
(1828); Neal v. M’Combs, 10 Tenn. 10, 1820 
Tenn. LEXIS 3 (1820); Miller v. Taylor, 2 Shan. 
461 (1877); Woodfin v. Anderson, 2 Cooper’s 
Tenn. Ch. 331 (1875); Bloom v. Cate, 75 Tenn. 
471, 1881 Tenn. LEXIS 145 (1881). 


2. Finding for Heir — Lands Exempt. 

If finding for the heir be made upon a collat- 
eral issue, the ancestor’s lands cannot be made 
liable for the satisfaction of his debts. Peck v. 
Heirs of Wheaton, 8 Tenn. 353, 1828 Tenn. 
LEXIS 12 (1828). 


3. Matters Not Relieving Representative. 

The loss of the assets by the administrator 
and the insolvency of his sureties furnish no 
ground of relief against the heir, either in law 
or equity. Maxwell v. Smith, 86 Tenn. 539, 8 
S.W. 340, 1888 Tenn. LEXIS 7 (1888). 


4, Parties. 
The administrator should be before the court, 
and, the heirs having the right also to contest 


the justice of the original demand with the 
creditor, he should be before the court. Gilman 
v. Tisdale’s Heirs, 9 Tenn. 285, 1830 Tenn. 
LEXIS 22 (1830). 


5. Pleas Available to Heirs and Devisees. 

The heir or devisee may plead that the execu- 
tor or administrator has not fully administered, 
or that he has or had assets. The same idea is 
preserved in the statute contained in § 30-2-: 
406. Johnston v. Dew, 6 Tenn. 224, 1818 Tenn. 
LEXIS 52 (1818). 

This section regards the personal assets and 
the conduct of the personal representative in 
administering them and the fact that it autho- 
rizes the heir or devisee to contest the plea of 
fully administered does not confine his defense 
to that alone, nor exclude any defense that goes 
to the merits of the claim or debt which has 
been established by judgment against the per- 
sonal representative. The right to contest the 
merits of such a claim exists under § 30-2-410. 
Neal v. M’Combs, 10 Tenn. 10, 1820 Tenn. 
LEXIS 3 (1820). 


6. —Plea of Available or Wasted Assets. 

If the heirs or devisees make the defense to 
the scire facias that the executor or administra- 
tor has assets, or has wasted the same, it is a 
matter to be tried between the heirs or devisees 
and the personal representative; and if found 
against the personal representative, it will de- 
feat the scire facias, and subject the personal 
representative, in his own proper estate, to the 
payment of the debt; but if such defense is not 
made, the personal representative need not 
appear in the proceeding by scire facias and the 
judgment sustaining his plea of fully adminis- 
tered or insufficient assets in the former pro- 
ceeding will be taken as admitted. Anderson v. 
Lessee of Clark’s Heirs, 32 Tenn. 156, 1852 
Tenn. LEXIS 39 (1852). 


30-2-414. Execution issuing against realty. 


If judgment or decree pass against the heirs or devisees, or any of them, 
execution shall be issued against the real estate of the deceased debtor 


descended or devised. 


History. 

Code 1858, § 2264 (deriv. Acts 1784 (Oct.), 
ch. 11, § 2); Shan., § 3997; Code 1932, § 8209; 
T.C.A. (orig. ed.), § 30-617. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 862. 


NOTES TO DECISIONS 


Analysis 


1. Judgment upon Finding Against Heirs. 
2. Judgment on Appeal. 


1. Judgment upon Finding Against Heirs. 

The proper judgment upon a scire facias 
against the heirs or devisees is that plaintiffs 
have judgment and execution against the lands 
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descended or devised generally, without speci- 
fying them. Smith v. Stump’s Heirs, 7 Tenn. 
278, 1823 Tenn. LEXIS 55 (1823); Butterworth 
v. Brown’s Heirs, 15 Tenn. 467, 1835 Tenn. 
LEXIS 26 (1835); Edgington v. Jamison, 70 
Tenn. 569, 1879 Tenn. LEXIS 198 (1879). 
Where, after judgment against the adminis- 
trator and plea of fully administered found in 
his favor, scire facias is issued against the 
heirs, and their defense is found against them, 
a judgment that the plaintiff have execution 
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against the lands descended for the debt and 
costs of the scire facias proceeding to reach the 
lands is proper. Goine’s Heirs v. Henderson, 13 
Tenn. 197, 1833 Tenn. LEXIS 135 (1838). 


2. Judgment on Appeal. 

If the heir appeals, and judgment finally goes 
against him, a personal judgment may be ren- 
dered against him for the costs of the appeal. 
Goine’s Heirs v. Henderson, 13 Tenn. 197, 1833 
Tenn. LEXIS 135 (1833). 


30-2-415. Contribution among devisees or heirs. 


If upon a judgment or decree pursuant to § 30-2-414, a devisee or heir is 
evicted from the real estate devised or descended to the devisee or heir, the 
devisee or heir may bring an action at law or suit in equity against the other 
devisee or devisees, heir or heirs, for the evicted devisee or heir’s proportion of 
the value of the land sold, suggesting in the declaration or bill of complaint the 
value of the several devises or descents, and the recovery against the other 
devisee or devisees, heir or heirs, shall be in proportion to the value of all the 
devises or inheritances proved on the trial, without regard to the sum for which 
the estate of which the devisee or heir was evicted was sold. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
$§ 854, 863, 890. 


History. 

Code 1858, § 2265 (deriv. Acts 1784 (Oct.), 
ch. 11, § 6); Shan., § 3998; mod. Code 1932, 
§ 8210; T.C.A. (orig. ed.), § 30-618. 


NOTES TO DECISIONS 


1. Marshaling Land. not interfere with the rights of the creditors to 


The heirs or devisees should, as among them- 
selves, bear ratably the burden or charge of the 
debts of the ancestor upon the land, and they 
are entitled to have the lands marshaled, upon 


subject the land, or any part of it, to the 
satisfaction of their debts. Jordan v. Maney, 78 
Tenn. 135, 1882 Tenn. LEXIS 154 (1882); Max- 
well v. Smith, 86 Tenn. 539, 8 S.W. 340, 1888 


a bill filed for that purpose, but such right will Tenn. LEXIS 7 (1888). 
30-2-416. Purchaser’s remedy when satisfaction of judgment and sale 
is set aside at instance of heirs. 


In all cases in which the heirs, or devisees, of a deceased person, whose real 
estate has been sold for the satisfaction of the deceased’s debts, by virtue of 
proceedings under §§ 30-2-409 — 30-2-415, institute suit for the recovery of 
the real estate against the purchaser, in consequence of failure to serve the 
scire facias personally on the minor heirs, the court rendering the judgment, 
upon the application of the purchaser, shall set aside the satisfaction of the 
original judgment or execution, and thereupon the original judgment shall be 
revived, and may be enforced by the purchaser against the real estate in the 
same way as the original judgment could have been enforced by the original 
creditor. 


119); Shan., § 3999; Code 1932, § 8212; T.C.A. 
(orig. ed.), § 30-619. 


History. 
Code 1858, § 2266 (deriv. Acts 1849-1850, ch. 
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Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 864. 
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NOTES TO DECISIONS 


Analysis 


Subrogation in General. 

Subrogation upon Independent Bill. 
Burden of Establishing Creditors’ Claims. 
Lien on Land. 

Statutes of Limitations — Effect. 


he. te 


. Subrogation in General. 

The purchasers of land at judicial sale, made 
under proceedings for the payment of debts of a 
decedent, and the subpurchasers thereof, are 
entitled, if the sale be declared void at the 
instance of the heirs and the land be recovered, 
to be subrogated to the rights of the creditors 
whose debts were a proper charge on the land 
and were paid out of the purchase money, either 
wholly or partly, and to have a lien on the land 
therefor, and to have a sale to enforce the same, 
though the heirs or some of them were infants 
or lunatics. Martin v. Turner, 49 Tenn. 384, 
1871 Tenn. LEXIS 21 (1871); Bennett v. Cold- 
well, 67 Tenn. 483, 1875 Tenn. LEXIS 71 
(1875); Jones v. McKenna, 72 Tenn. 630, 1880 
Tenn. LEXIS 71 (1880); Caldwell v. Palmer, 74 
Tenn. 652, 1881 Tenn. LEXIS 192 (1881); Davis 
v. Reaves, 75 Tenn. 585, 1881 Tenn. LEXIS 155 
(1881); Strother v. Reilly, 105 Tenn. 48, 58 S.W. 
332, 1900 Tenn. LEXIS 52 (1900). 


2. Subrogation upon Independent Bill. 
The relief of equitable subrogation will be 
granted to the purchaser, or to the evicted 
subpurchaser or party claiming under him, 
upon a bill filed by him, after the recovery of the 
land by the heir in an action at law, for the 
chancery court will grant active relief at the 
instance of the purchaser in such case, and, in 
granting relief, is not confined to cases in which 
the heir seeks to recover the land in chancery 


and in which relief is granted to the heir upon 
the condition that he will do equity by refund- 
ing such purchase money. Masson v. Swan, 53 
Tenn. 450, 1871 Tenn. LEXIS 382 (1871); 
Smithson v. Inman, 61 Tenn. 88, 1872 Tenn. 
LEXIS 344 (1872); Trousdale v. Maxwell, 74 
Tenn. 161, 1880 Tenn. LEXIS 223 (1880); 
Caldwell v. Palmer, 74 Tenn. 652, 1881 Tenn. 
LEXIS 192 (1881); Strother v. Reilly, 105 Tenn. 
48, 58 S.W. 332, 1900 Tenn. LEXIS 52 (1900). 


3. Burden of Establishing Creditors’ 
Claims. 

Where the sale is held to be void because the 
heirs were not legally made parties to the suit, 
the purchaser must establish the claims of 
creditors, in order to be substituted to their 
rights, and the establishment of the claims in 
such void proceedings is not even prima facie 
evidence of the existence of such debts. Miller v. 
Taylor, 2 Shan. 461 (1877); Davis v. Reaves, 75 
Tenn. 585, 1881 Tenn. LEXIS 155 (1881). 


4, Lien on Land. 

If the purchase money was received by the 
heirs themselves or appropriated for their ben- 
efit, the purchasers under such void and 
avoided sales are entitled to a lien on the land 
for such money, and to a sale to enforce the lien. 
Caldwell v. Palmer, 74 Tenn. 652, 1881 Tenn. 
LEXIS 192 (1881). 


5. Statutes of Limitations — Effect. 

Neither the statutes of limitations, nor the 
lapse of time will, upon the avoidance of the 
sale by the heirs, affect the right of purchasers, 
for the statutes of limitations will not begin to 
run until such avoidance. Caldwell v. Palmer, 
74 Tenn. 652, 1881 Tenn. LEXIS 192 (1881); 
Strother v. Reilly, 105 Tenn. 48, 58 S.W. 332, 
1900 Tenn. LEXIS 52 (1900). 


30-2-417. Restitution from assets afterwards discovered where real 
property subjected to payment of debts. 


Where real property has been subjected to the payment of decedent’s debts, 
and assets that should have been applied to the debts are afterwards 
discovered, or, for any reason, personal property of decedent, that should have 
been so applied afterwards comes to the hands of the personal representative, 
legatee or next of kin, the heir, devisee, or other person aggrieved, may 
maintain an action to procure reimbursement therefrom. 


History. 
Code 1932, § 8211; T.C.A. (orig. ed.), § 30- 
620. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
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§§ 849, 854, 863, 890. 


30-2-418. Court-ordered sale of real estate — Notice — Hearing. 


(a) In the case of a will that does not give the personal representative the 
power to sell real estate, and in intestate estates, when the personal estate is 
ascertained by the report of the clerk, and the confirmation of the report by the 
court, to be insufficient for the payment of the debts of the estate, administra- 
tive expenses, inheritance taxes and estate taxes, the court shall direct that 
the real estate, subject to sale, or so much of the real estate as is necessary, be 
sold for the payment of the debts, expenses and taxes. 

(b) The clerk shall notify the devisees or heirs, the surviving spouse and 
other interested parties that the court will conduct a hearing to determine the 
advisability of selling real estate and to authorize the sale. 

(c) The devisees or heirs, the surviving spouse and other interested parties 
shall be made parties to the proceedings but it shall not be necessary that all 
parties be before the court for an order to be made therein. 

(d) After notice to the parties and after considering the appraisal of one (1) 
qualified real estate appraiser as to the fair market value of the property, the 
court may order the sale of real estate. The sale may be by public or private 
means and upon such terms and conditions as the court may direct or approve. 


History. apply to all estates of decedents dying on or 

Acts 1989, ch. 516, § 6; 1997, ch. 407, § 1; after January 1, 1998, and to all wills, other 
1997, ch. 426, § 10. documents and proceedings related thereto. 
Compiler’s Notes. Cross-References. 


Acts 1997, ch. 426, § 26 provided that the Suggestion of insolvency by representative, 
amendments to this section by that act shall § 30-5-102. 


PART 5 
SUITS AGAINST REPRESENTATIVES 


30-2-501. Time limitation for suit — State tax lien. 


(a) Other than by filing of claims or the revivor of actions pending against 
the decedent at the time of the decedent’s death, no suits shall be brought or 
other action taken by any creditor against the estate until the expiration of 
three (3) months from the issuance of letters, and nothing in this part shall be 
so construed as to permit the filing of claims or revivor of pending actions, or 
institution of suits against the personal representative after twelve (12) 
months from the date of death of the decedent, except, however, for insolvency 
proceedings or claims filed by creditors within the period prescribed in the 
notice published or posted in accordance with § 30-2-306(b). 

(b) Where any taxes were owed to the state by the decedent at the time of 
death, any and all property of such decedent, or an amount equal to the 
proceeds derived from the disposal thereof, shall be subject to the state’s 
common law lien for delinquent taxes for a period of six (6) months following 
death or until payment within that period, which lien shall be enforceable by 
distress warrant in accordance with title 67, chapter 1, part 12. 


30-2-502 


History. 

Acts 1939, ch. 175, § 6; 1947, ch. 137, § 1; C. 
Supp. 1950, § 8196.7 (Williams, § 8196.6); 
Acts. 1957, ch. 242.°9 1; 1971, ‘eh. 2303. $0 1; 
T.C.A. (orig. ed.), § 30-1001; Acts 1989, ch. 395, 
§ 9. 


Cross-References. 

Action against remaining executors after re- 
moval of one from state or county, §§ 20-1-112 
— 20-1-114. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 

Revival of action after death of sole executor, 
§ 20-5-114. 

Summary judgments for and against execu- 
tors and administrators, § 25-3-128. 

Suspension of limitations during exempt pe- 
riod, § 28-1-110. 
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Testimony as to transactions with deceased, 
§ 24-1-203. 
Wrongful death action, § 20-2-112. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 564, 753, 756, 786, 789. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, II. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273 (1979). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 

Wrongful Death Actions in Tennessee (T. A. 
Smedley), 27 Tenn. L. Rev. 447 (1960). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Application. 


1. Construction. 

Neither § 30-2-309 nor § 30-2-501 limited or 
affected the provisions of § 28-1-110 relative to 
suspension of period of limitation. In re Estate 
of Myers, 55 Tenn. App. 195, 397 S.W.2d 831, 
1965 Tenn. App. LEXIS 249 (Tenn. Ct. App. 
1965). 

No notice of insolvency was filed; the state 
bureau raised only the likelihood that if it had 
filed a timely claim, a notice of insolvency 
would be necessary—that might be so. After 
failing to file a timely claim, however, a party 
would not be free to take advantage of the 
insolvency that that claim might have brought 
about; because the trial court held that the 
state bureau did not file its claim in time, the 
procedural trigger for treating the estate as 
insolvent — the filing of the notice of insolvency 
— never occurred, therefore even if T.C.A. § 30- 
2-501(a) created an exception to the ordinary 
statutes of limitations, that exception did not 
apply. In re Estate of Tanner, 295 S.W.3d 610, 
2009 Tenn. LEXIS 653 (Tenn. Oct. 7, 2009). 


2. Application. 
Exemption of administrator under this sec- 
tion from suit for six (now three) months after 


issuance of letters does not apply to a tort 
action since probate judge with jurisdiction to 
administer estates does not have jurisdiction 
over negligence cases. McMahan v. Beach, 198 
Tenn. 168, 278 S.W.2d 680, 1955 Tenn. LEXIS 
358 (1955). 

Suit by some heirs at law against remaining 
heirs at law and against trustee of trust deed to 
subject land to sale for partition was not a claim 
against the estate within the meaning of this 
section so that personal representative was not 
a necessary party and suit could be brought 
even though within the six (now three) month 
period provided by this section. Crook v. Crook, 
208 Tenn. 262, 345 S.W.2d 679, 1961 Tenn. 
LEXIS 419 (1961). 

As this section has no application to tort 
actions and first three counts of amended coun- 
terclaim sounded in tort this section could have 
no effect on these counts in any way. Smith v. 
Insurance Co. of North America, 30 F.R.D. 540, 
1962 U.S. Dist. LEXIS 6023 (M.D. Tenn. 1962). 

Delay of more than a year beyond the time for 
responsive pleading operated as a waiver of the 
responsive statute; thus plaintiffs motion to 
file and amend her reply to defendant’s 
amended counterclaims based on affirmative 
defense under statute of limitations of this 
section must be overruled. Smith v. Insurance 
Co. of North America, 30 F.R.D. 540, 1962 U.S. 
Dist. LEXIS 6023 (M.D. Tenn. 1962). 


30-2-502. Premature suit — Abatement — Judgment voidable. 


(a) To all suits instituted within three (3) months after issuance of letters, 
the administrator or executor shall plead the prematurity of the action in 
abatement, or, in default thereof, shall be held liable as for a devastavit, if the 


estate proves insolvent. 


(b) A judgment by confession or by default within the period of three (3) 
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months against an administrator or executor, shall be deemed as to the estate 


voidable. 


History. 

Code 1858, §§ 2275, 2276 (deriv. Acts 1831, 
ch. 23, § 2); Shan., §§ 4008, 4009; mod. Code 
1932, §§ 8221, 8222: modified; C. Supp. 1950, 
§ 8221; Acts 1971, ch. 230, §§ 2, 3; T.C.A. (orig. 
ed.), §§ 30-1002, 30-1008. 


Textbooks. 

Pritchard on Wills and Administration of 
Hstates (4th ed., Phillips and Robinson), 
S074) Toa. 


NOTES TO DECISIONS 


Analysis 


1. Failure to Answer. 
2. Elements of Answer. 


1. Failure to Answer. 

A personal representative, not pleading the 
prematurity of suit brought against him within 
six months after his qualification, and submit- 
ting to a judgment against him, is guilty of a 


devastavit. Gorman v. Swaggerty, 36 Tenn. 560, 
1857 Tenn. LEXIS 54 (1857). 


2. Elements of Answer. 

The personal representative must “plead the 
prematurity of the action in abatement,” and it 
is stated that a motion to dismiss is not the 
proper mode of defense of prematurity of suit. 
Cohen v. Whitman, 1 Cooper’s Tenn. Ch. 269 
(1873). 


30-2-503. Revival of judgments against deceased. 


Judgments obtained against the deceased in the deceased’s lifetime may be 


revived without delay. 


History. 

Code 1858, § 2277 (deriv. Acts 1831, ch. 23, 
§ 3); Shan., § 4010; Code 1932, § 8228; T.C.A. 
(orig. ed.), § 30-1004. 


Cross-References. 

Death of codefendant, § 25-4-102. 

Judgments revived by and against heirs, 
when, § 25-4-104. 

Proceedings on judgment against deceased, 
§ 30-2-507. 

Real assets, subjected to debts sued on before 
debtor’s death, § 30-2-409. 


Revival by or against heirs when no personal 
representative, § 20-5-104. 

Revival by or against personal representa- 
tive, § 20-5-116. 

Scire facias, issuance by general sessions 
judge to review judgments, § 16-15-401. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 754. 


NOTES TO DECISIONS 


1. Revival against Administrator. 

While a judgment at common law did not 
survive a defendant against whom it was ren- 
dered, under this section and § 25-4-104, a 
judgment does survive and may be revived 
against his administrator or his heirs if there is 


no administration. The statutes appear to 
make no distinctions with reference to the 
character of the action upon which the judg- 
ment is founded Pickens v. Scarbrough, 164 
Tenn. 75, 46 S.W.2d 58, 1931 Tenn. LEXIS 14 
(1932). 


30-2-504. Waste or misappropriation of assets by personal representa- 
tive — Statute of limitation applicable. 


Nothing in part 3 of this chapter or § 30-2-501 shall be so construed as to 
exempt a personal representative from suit by either a creditor or a beneficiary 
for waste or misappropriation of the assets of the estate or other wrongful act 
in connection therewith, or to affect any existing statute of limitation appli- 
cable to such a suit, or to preclude the enforcement against the property 
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affected by it of any subsisting lien that shall endure beyond the time fixed 
herein for filing claims. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 759, 766, 786. 


History. 

Acts 1939, ch. 175, § 10; C. Supp. 1950, 
§ 8196.13 (Williams, § 8196.10); T.C.A. (orig. 
ed.), § 30-1005. 


30-2-505. General sessions court’s execution against representative — 
Return made to circuit court. 


If a general sessions court judge’s execution against an executor or admin- 
istrator be returned “no property to be found,” the judge who rendered the 
judgment, or who holds the papers in the cause, shall, on suggestion and 
application of the plaintiff, the plaintiffs agent or attorney, return the papers 


to the next circuit court of the plaintiffs county. 


History. 

Code 1858, § 2271 (deriv. Acts 1822, ch. 43, 
§ 1); Shan., § 4004; Code 1932, § 8217; T.C.A. 
(orig. ed.), § 30-1006. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 745, 750. 


NOTES TO DECISIONS 


Analysis 


. In General. 
Determination of Issue. 

. Transfer to Circuit Court. 
. Relief in Chancery. 


. In General. 

This statute places a justice’s (now general 
sessions court) judgment on the same footing 
with the judgment of the circuit court, as re- 
spects the modes of proceeding to obtain satis- 
faction. Hillman Bros. v. Hickerson, 40 Tenn. 
575, 1859 Tenn. LEXIS 172 (1859). 


2. Determination of Issue. 

A personal representative sued before a jus- 
tice of the peace (now general sessions court) 
may plead “fully administered,” “no assets,” or 
“not sufficient assets,” and the justice (now 
judge) may determine such issue. Blount & 
Williams v. Hopson, 9 Tenn. 399, 1830 Tenn. 
LEXIS 33 (1830); Anderson v. Lessee of Clark’s 
Heirs, 32 Tenn. 156, 1852 Tenn. LEXIS 39 
(1852); Simons v. Page, 96 Tenn. 718, 36 S.W. 
843, 1896 Tenn. LEXIS 26 (1896). 

It is not contemplated that the question of 
“fully administered,” when involving rights of 
heirs, shall be determined before the justice 
(now general sessions court), or that a proceed- 
ing shall be instituted in that forum against the 
heirs by scire facias. When this course is pro- 
posed, the proceeding must be returned to the 


circuit court. Ford v. Woltering, 57 Tenn. 208, 
1872 Tenn. LEXIS 415 (1872). 


3. Transfer to Circuit Court. 

A written application for the transmission of 
the papers to the circuit court, stating the 
object thereof, was made, and the judge in- 
dorsed on the papers that they were, by order of 
plaintiffs attorney, sent to the circuit court for 
further proceedings; such mode of procedure 
was held to be valid and effective. Simons v. 
Page, 96 Tenn. 718, 36 S.W. 848, 1896 Tenn. 
LEXIS 26 (1896). 


4, Relief in Chancery. 

Where a judgment is taken against an ad- 
ministrator so as to make him personally liable 
therein, in violation of an agreement that he 
should not be so liable, chancery will grant 
relief against the enforcement of such liability. 
Newnan v. Stuart, 6 Tenn. 78, 1818 Tenn. 
LEXIS 26 (1818); Keller v. Myers, 73 Tenn. 305, 
1880 Tenn. LEXIS 128 (1880). 

Where deceased during his lifetime trans- 
ferred real estate to defendants without consid- 
eration, creditors of deceased who secured judg- 
ments against executor of deceased in justice 
court (now general sessions court) and whose 
executions were returned “nulla bona” could 
file bill in chancery to subject real estate to 
their claims without proceeding in mode set 
forth in this section and § 30-2-506. Spencer v. 
Armstrong, 59 Tenn. 707, 1874 Tenn. LEXIS 38 
(1874). 
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30-2-506. Proceedings on general sessions court’s execution. 


Upon the return of papers under § 30-2-505, scire facias shall be issued, and 
all other proceedings had for the satisfaction of the judgment, either out of the 
goods and chattels, lands and tenements of the defendant, in case the executor 
or administrator has wasted the assets, or out of the real estate of the 


deceased. 


History. 

Code 1858, § 2272 (deriv. Acts 1822, ch. 48, 
§ 1); Shan., § 4005; Code 1932, § 8218; T.C.A. 
(orig. ed.), § 30-1007. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 745, 750. 


NOTES TO DECISIONS 


Analysis 
1. Scire Facias. 
2. —Sufficiency of Allegations. 
3. —Defenses. 
4, —Waiver. 
5. Judgment. 
1 


. Scire Facias. 
Scire facias may issue, citing heirs or devi- 
sees to show cause why the plaintiff shall not 
have execution of the lands descended. In case 
no one will administer, a pending suit may be 
revived against the heirs or devisees, and judg- 
ment and execution may be had against the 
land of the decedent, descended or devised. 
Frierson v. Heirs of Harris, 45 Tenn. 146, 1867 
Tenn. LEXIS 106 (1867); Bank of West Tenn. v. 
Marr, 81 Tenn. 108, 1884 Tenn. LEXIS 9 (1884). 
An original scire facias will not lie in the 
circuit court to revive against the personal 
representative a judgment against the dece- 
dent rendered by general sessions judge; but 
upon appeal to the circuit court in the revivor 
proceeding, the scire facias may be amended in 
that court. Bryant v. Smith, 47 Tenn. 113, 1869 
Tenn. LEXIS 15 (1869); Whitworth v. Thomp- 
son, 76 Tenn. 480, 1881 Tenn. LEXIS 36 (1881). 
A judgment rendered against a decedent in 
his lifetime, may be revived against his per- 
sonal representative, upon writ of scire facias; 
and where the execution issued on such revived 
judgment is returned nulla bona, the plaintiff 
therein is entitled to proceed under the statute. 
Simons v. Page, 96 Tenn. 718, 36 S.W. 843, 1896 
Tenn. LEXIS 26 (1896). 


2. —Sufficiency of Allegations. 

While the suggestion of record and the alle- 
gation of the scire facias that the personal 
representative named had wasted and con- 
verted to his own use the assets of his intestate 
or testate, may be good, yet such suggestion 
and allegation of a mere conversion to his own 
is not equivalent to a charge of devastavit, and 
is not sufficient. Caleb Cope & Co. v. McFar- 
land, 39 Tenn. 543, 1859 Tenn. LEXIS 271 


(1859); Jackson ex rel. Alexander v. Crank, 1 
Shan. 599 (1876). 


3. —Defenses. 

The defense may be made by plea to scire 
facias. Newnan v. Stuart, 6 Tenn. 78, 1818 
Tenn. LEXIS 26 (1818); Keller v. Myers, 73 
Tenn. 305, 1880 Tenn. LEXIS 128 (1880). 

To a scire facias against a personal represen- 
tative to render him individually liable on a 
judgment against him in his representative 
character, it is a good plea, even at law, that the 
judgment was rendered as a compromise judg- 
ment upon an agreement to look to the real 
estate of the intestate. Newnan v. Stuart, 6 
Tenn. 78, 1818 Tenn. LEXIS 26 (1818); Keller v. 
Myers, 73 Tenn. 305, 1880 Tenn. LEXIS 128 
(1880). 

Failure of an administrator to plead “no as- 
sets” or “fully administered” in answer to scire 
facias to revive judgments rendered against his 
intestate precludes him from subsequently 
making such defense. The question is res judi- 
cata. Simons v. Page, 96 Tenn. 718, 36 S.W. 843, 
1896 Tenn. LEXIS 26 (1896). 

The administrator waives the question of 
jurisdiction by appearing and pleading “no as- 
sets” and “fully administered” to writs of scire 
facias seeking execution against him personally 
on judgments rendered against him in his rep- 
resentative capacity with execution returned 
nulla bona. Simons v. Page, 96 Tenn. 718, 36 
S.W. 843, 1896 Tenn. LEXIS 26 (1896). 


4, —Waiver. 

A personal representative’s waiver of scire 
facias to revive judgment may authorize the 
issuance of execution against the personal rep- 
resentative, but not against the deceased 
debtor. Gwin v. Latimer, 12 Tenn. 22, 1833 
Tenn. LEXIS 7 (1833). 


5. Judgment. 

A scire facias to revive a judgment does not 
warrant a new judgment, but simply a judg- 
ment awarding execution of the original judg- 
ment. Bryant v. Smith, 47 Tenn. 113, 1869 
Tenn. LEXIS 15 (1869); McIntosh v. Paul, 74 
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Tenn. 45, 1880 Tenn. LEXIS 209 (1880); Whit- LEXIS 36 (1881); Bank of West Tenn. v. Marr, 
worth v. Thompson, 76 Tenn. 480, 1881 Tenn. 81 Tenn. 108, 1884 Tenn. LEXIS 9 (1884). 


30-2-507. Proceedings on judgment against deceased. 


The like proceeding as provided in § 30-2-506, shall be had in case of an 
execution issued after the death of the debtor, and returned “nothing to be 
found,” on a judgment recovered in the debtor’s lifetime. 


History. Textbooks. 

Code 1858, § 2273 (deriv. Acts 1822, ch. 43, Pritchard on Wills and Administration of 
§ 2); Shan., § 4006; Code 1932, § 8219; T.C.A. Estates (4th ed., Phillips and Robinson), § 745. 
(orig. ed.), § 30-1008. 


PART 6 
ACCOUNTS AND SETTLEMENTS 


30-2-601. Accountings — Statement in lieu of accounting. 


(a)(1) Within fifteen (15) months from the date of qualification, the personal 
representative shall make an accounting with the clerk of the court exercis- 
ing probate jurisdiction in the county of the estate. If accountings have been 
waived by the decedent’s will or other pleadings filed with the court, the 
personal representative shall not be required to file a detailed accounting 
but shall be required to file a status report detailing any remaining estate 
issues within fifteen (15) months from the date of qualification and each year 
thereafter that the estate remains open. Upon application of one (1) or more 
of the distributees of the residue, the court may require the personal 
representative to file a detailed accounting with the court. 

(2) After the first accounting and until the estate is fully administered, 
the personal representative shall make further accountings annually from 
the date of the first accounting. The accountings shall state all receipts, 
disbursements and distributions of principal and income for the accounting 
period and the remaining assets held in the estate and shall be verified by 
the oath of the personal representative before the clerk or any person 
authorized by law to administer oaths in such cases. 

(3) The final accounting shall state the personal representative has 
mailed or delivered notice of the requirement to file claims required by 
§ 30-2-306(d) to the creditors of the decedent who were known to or 
reasonably ascertainable by the personal representative. 

(4) For good cause shown to the court, it may extend the time for filing the 
accountings. However, detailed accountings of solvent estates may be waived 
if: 

(A) The decedent by the decedent’s will waived the requirement for the 
personal representative to make court accountings of the estate; or 
(B) All of the distributees of the residue file with the clerk of the court 
sworn waivers, or statements under penalty of perjury, excusing the 
personal representative from filing all court accountings. 
(b)(1) If all court accountings are waived by the decedent’s will or by the 
distributees as above provided and notwithstanding any other provisions of 
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probate law to the contrary, the personal representative and the distributees 
of the residue of a solvent estate, in which all legitimate claims against the 
estate have been satisfied, may file separate statements with the clerk of the 
court at any time after the period for creditors to file claims against the 
estate has expired, which statement by the personal representative shall 
state substantially the facts in subdivision (b)(1)(A) and which statement by 
the distributees of the residue shall state substantially the facts in subdivi- 
sion (b)(1)(B); except that no statement acknowledging receipt shall be 
required of a distributee who is also the personal representative: 

(A) That the personal representative has properly administered the 
estate, has paid or settled all claims that were lawfully presented, has paid 
all expenses of administration, has mailed or delivered notice of the 
requirement to file claims, as prescribed in § 30-2-306(d), to the creditors 
of the decedent who were known to or reasonably ascertainable by the 
personal representative, has for estates where the death occurred prior to 
January 1, 2016, filed with the court a final receipt from the department 
of revenue unless waived pursuant to § 67-8-409(g), has distributed the 
estate according to the will and obtained and filed receipts for specific 
bequests as required by § 30-2-707, or has distributed the estate accord- 
ing to the laws of intestate succession; and 

(B) That the distributees of the residue acknowledge that the estate has 
been properly distributed to them. 

(2) Ifthe personal representative has made diligent efforts, satisfactory to 
the court, to obtain an acknowledgement from any distributee, and one (1) or 
more have failed to comply, the personal representative may move the court 
for closure of the estate by giving notice of the pending settlement to the 
noncompliant distributee. Failure of the noncompliant distributee to appear 
or participate in the hearing shall result in a final order closing the estate. 
(c) The filing of this statement, and without the requirement of notice of an 

accounting by the clerk, relieves the personal representative and all distribu- 
tees of any requirement of law or rule to file a detailed statement, accounting 
or receipt of any property, money or other items received from the estate. This 
section does not apply unless all distributees of the residue of an estate file this 
statement in lieu of a more detailed accounting that may otherwise be 
required. 

(d) In connection with any final settlement with the court, it is necessary for 
the receipt of any legatee or distributee to be executed under penalty of perjury 
or otherwise sworn before the clerk or a notary public, in a form developed by 
the administrative office of the courts. The form shall be posted on the website 
of the administrative office of the courts where it can be copied by the legatee 
or distributee or provided to the legatee or distributee by the court or the court 
clerk. 

(e) In connection with any accounting, to support the financial information 
reported, the personal representative shall submit with the accounting the 
original of each cancelled check written on the estate account unless: 

(1) The personal representative is a bank to which § 45-2-1003(c) applies 
or a savings and loan association to which § 45-2-1003(c) would apply if the 
savings and loan association were a bank, in which case the personal 
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representative shall comply with § 45-2-1003(c); or 

(2) The estate account is maintained in a financial institution, as defined 
in § 34-1-101, that does not return the cancelled checks but provides a 
printed statement showing the date the check cleared, the payee and the 
amount, in which case the personal representative shall submit a printed 
statement from the financial institution. 


History. 

Code 1858, §§ 2295, 2296 (deriv. Acts 1837- 
1838, ch. 125, § 1); Shan., §§ 4031, 4032; Code 
1932, 8§ 8244, 8245; Acts 1972, ch. 464, §§ 1, 
2; T.C.A. (orig. ed.), §§ 30-1101, 30-1102; Acts 
1985, ch. 140, § 19; 1986, ch. 580, § 1; 1989, ch. 
395, §§ 10-12; 1992, ch. 951, § 7; 1995, ch. 177, 
§ 1;,1997, cha 426, § 11), 1998,ch.4 762,70) 4; 
1999, ch. 491, § 12; 2016, ch. 809, §§ 1-3; 2017, 
ch. 280, §§ 1-4. 


Code Commission Notes. Acts 2017, ch. 
280, § 3 added (b)(3); however, that subsection 
was added as (b)(2), and related redesignations 
were made in subsection (b) by authority of the 
code commission. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that the 
amendments to this section by that act shall 
apply to all estates of decedents dying on or 


after January 1, 1998, and to all wills, other 
documents and proceedings related thereto. 


Cross-References. 

Duties of clerk, § 18-6-106. 

Fees of clerks of courts administering pro- 
bate matters, §§ 8-21-401, 8-21-701, 8-21-702. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 836, 837, 1144. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1310, 4-1311, 4-1313, 4-1315. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Compromise and Settlement, § 2; 12 Tenn. 
Juris., Executors and Administrators, §§ 63, 
65, 66, 75; 25 Tenn. Juris., Wills, § 168. 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 

. Final Settlement. 

. Duty of Representative. 

. Time to File. 

. Accounting Requirements. 


=a OF WDE 


. Jurisdiction. 

The probate court has no jurisdiction to con- 
firm or reject a proposed settlement of the 
personal representative, until the clerk has 
taken and stated the account with him, has 
passed upon his vouchers, and has signed and 
filed his report of the settlement, for the court 
has no original jurisdiction to act upon the 
personal representative’s ex parte statement of 
the account made by himself, though embodied 
in the form of a petition. Cothran, 57 Tenn. 119, 
1872 Tenn. LEXIS 407 (1872). 

The question whether the probate court has 
jurisdiction to pass the accounts of testamen- 
tary trustees in cases other than upon the 
death, resignation, or removal of an old trustee, 
and the appointment of a new one is reserved, 
because it is not necessary to consider the 
question in a case where the evidence satisfies 
the court that the allowance of compensation to 
such trustees, made by the county court settle- 
ment, was proper. Leach v. Cowan, 125 Tenn. 
182, 140 S.W. 1070, 1911 Tenn. LEXIS 18 
(1911). 


In a suit by a legatee in probate court against 
an administrator with the will annexed, to open 
the settlement of the estate, and to compel the 
administrator to pay to complainant a legacy 
which the administrator, by misrepresenta- 
tions to the legatee, caused the legatee to re- 
nounce, the county court had no jurisdiction, in 
view of these sections and § 30-2-701. In re 
Hodge’s Estate, 20 Tenn. App. 411, 99 S.W.2d 
561, 19386 Tenn. App. LEXIS 31 (Tenn. Ct. App. 
1936). 

Propriety of fees and compensation in an 
estate cannot be determined by a bill in chan- 
cery but it is a matter solely for probate court 
upon settlement by administrator. Fox v. Com- 
merce Union Bank, 186 Tenn. 181, 209 S.W.2d 
1, 1948 Tenn. LEXIS 534 (1948). 

Administrator was not required to reveal 
what assets came into its hands from the busi- 
ness of the deceased in a bill in chancery since 
that was for the probate court to pass upon. Fox 
v. Commerce Union Bank, 186 Tenn. 181, 209 
S.W.2d 1, 1948 Tenn. LEXIS 534 (1948). 

Administrator in a proceeding in chancery 
was not required to show election made by it in 
reference to continuation of business of de- 
ceased since that was a matter for determina- 
tion by probate court. Fox v. Commerce Union 
Bank, 186 Tenn. 181, 209 S.W.2d 1, 1948 Tenn. 
LEXIS 534 (1948). 
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2. Final Settlement. 

When the personal representative makes a 
full settlement of the estate, by which is ascer- 
tained the amount going to distributees or 
legatees, it is a final settlement in such sense 
that the statute of limitation of ten years begins 
to run against the distributees or legatees from 
its date, as to all matters embraced therein, but 
not as to amounts subsequently received by the 
personal representative, no account of which 
was made in such settlement. Franklin v. 
Franklin, 91 Tenn. 119, 18 S.W. 61, 1891 Tenn. 
LEXIS 84 (1892). 


3. Duty of Representative. 

If administrator did not make just and true 
account of administration within period re- 
quired it was a breach of condition of his bond. 
Newsom v. Dickerson, 7 Tenn. 285, 1823 Tenn. 
LEXIS 57 (1823). 

This section contemplates that the executor 
or administrator shall voluntarily render his 
account, and it is his duty to do so after the 
expiration of the time or times fixed by the 
statute; and this duty must be discharged 
within a reasonable time thereafter. Willeford 
v. Watson, 59 Tenn. 476, 1873 Tenn. LEXIS 95 
(1873). 

It is the duty of the administrator to make 
and state his accounts and to distribute the 
balance as provided by law or by the will of the 
deceased, after 18 months. State use of Burrow 
v. Cothron, 21 Tenn. App. 519, 113 S.W.2d 81, 
1937 Tenn. App. LEXIS 53 (Tenn. Ct. App. 
1937). 
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4, Time to File. 

This provision is simply an economical one, 
applicable to ordinary cases, and was never 
intended to be applied in cases where, by the 
terms of the will, or on account of the condition 
of the assets or liabilities, it is impossible to 
close the administration within the time pre- 
scribed. Porter v. Moores, 51 Tenn. 16, 1871 
Tenn. LEXIS 130 (1871). 

The reasonable time after the lapse of the 
time fixed by statute for rendering account 
within which the representative must so render 
account is such additional time as is necessarily 
consumed in carrying out the proceedings for 
settling the accounts. Willeford v. Watson, 59 
Tenn. 476, 1873 Tenn. LEXIS 95 (1873). 

A suit against executor to enforce an express 
trust filed more than ten years after expiration 
of 18 month period following qualification of 
executor is barred by virtue of § 28-3-110, since 
cause of action accrued upon expiration of 18 
month period. Crawford v. Robinson, 191 Tenn. 
11, 231 S.W.2d 360, 1950 Tenn. LEXIS 540 
(1950). 


5. Accounting Requirements. 

The accounting requirements exist not only 
for the beneficiaries’ benefit but also for the 
benefit of the estate’s creditors, the taxing au- 
thorities, and the courts. They are intended to 
ensure the correct administration and speedy 
settlement of estates and to remove the temp- 
tation and opportunity for fraud and embezzle- 
ment. McFarlin v. McFarlin, 785 S.W.2d 367, 
1989 Tenn. App. LEXIS 806 (Tenn. Ct. App. 
1989). 


30-2-602. Citation to appear and settle — Punishment for disobedi- 
ence. 


If any personal representative fails to settle the accounts or file a status 
report as prescribed in § 30-2-601, the clerk shall cite the personal represen- 
tative to appear and settle on a given day, to be specified in the citation, and if 
the personal representative disobeys the citation, the citation being duly 
returned, with service endorsed on it, or endorsement to the effect that the 
personal representative avoids service, that disobedience or avoiding of service 
shall be a contempt of court, and punishable as such. At the clerk’s discretion, 
any citation issued for the appearance of a personal representative pursuant to 
this section may be served by sending such citation by certified mail with 
return receipt to the personal representative’s last known address. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 667, 838. 


History. 

Code 1858, § 2297 (deriv. Acts 1851-1852, ch. 
215, § 6); Shan., § 4033; Code 1982, § 8246; 
T.C.A. (orig. ed.), § 30-1103; Acts 1989, ch. 395, 
pia 2017, eh? 280; 4.6. 


Cross-References. 
Failure to settle accounts, § 30-2-613. 
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NOTES TO DECISIONS 


1. Failure to Obey. 
If the personal representative fails to make 
his settlement upon the citation, he is thereun- 


court, and by indictment in the circuit or crimi- 
nal court. Taliaferro v. Wright, 1 Shan. 178 
(1861). 


der punishable for contempt in the probate 


30-2-603. Service of notice of accounting. 


(a) No account of any personal representative shall be taken until the clerk 
of the probate or chancery court, taking the account, or the personal represen- 
tative or the personal representative’s attorney has served the parties inter- 
ested with notice of taking the account at least five (5) days before the time 
fixed for taking the account. This notice may be waived in writing by any 
legatee, distributee or other person interested in the estate. 

(b) If addresses of heirs, distributees, or other persons interested in the 
estate are unknown, the personal representative or the personal representa- 
tive’s attorney shall publish notice of the accounting in a newspaper of general 


circulation in the county with jurisdiction over the probate proceedings. 


History. 

Code 1858, § 2298 (deriv. Acts 1851-1852, ch. 
215, § 2); Shan., § 4034; mod. Code 19382, 
§ 8247; T.C.A. (orig. ed.), § 30-1104; Acts 1986, 
ch. 580, § 2; 1997, ch. 407, § 2; 2001, ch. 400, 
§ 52! 


Cross-References. 
Clerk to serve notice of accounts, § 18-6-106. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 839, 846, 1123, 1144. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1309. 


NOTES TO DECISIONS 


Analysis 


1. Duty of Clerk. 
2. Parties Interested. 


1. Duty of Clerk. 

When the executor or administrator reports 
himself as ready to state his accounts, this 
section makes it the duty of the clerk, before 
taking the account, to have the parties inter- 
ested served with notice. Willeford v. Watson, 
59 Tenn. 476, 1873 Tenn. LEXIS 95 (1873); 
Bayne v. Sinclair, 3 Shan. 159 (1874). See 
Cothran, 57 Tenn. 119, 1872 Tenn. LEXIS 407 
(1872). 


2. Parties Interested. 
Upon notice of the clerk, the “parties inter- 


ested” may appear, but it is not absolutely 
essential that they appear. If they appear, they 
may contest the matters involved, and appeal. 
Bayne v. Sinclair, 3 Shan. 159 (1874). 

While this section does not specify who shall 
be deemed to be “parties interested,” for the 
purpose of the notice, § 30-2-608 does so 
specify. Shields v. Alsup, 73 Tenn. 508, 1880 
Tenn. LEXIS 174 (1880). 

Children and grandchildren of deceased 
brother of decedent who died leaving surviving 
widow had no interest in decedent’s personalty 
and were not entitled to notice under this 
section. In re Estate of Williams, 213 Tenn. 707, 
378 S.W.2d 775, 1964 Tenn. LEXIS 439 (1964). 


30-2-604. Examination of representative under oath. 


The clerk or commissioner may, and, when it seems to the clerk or 
commissioner necessary, shall examine the accounting party, upon oath, 
touching the representative’s receipts and disbursements. 


History. 
Code 1858, § 2299 (deriv. Acts 1837-1838, ch. 


125, § 4); Shan., § 4035; Code 1932, § 8248; 
T.C.A. (orig. ed.), § 30-1105. 
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Cross-References. 


Clerk to examine accounting party, § 18-6- 


106. 
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Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 840. 


30-2-605. Continuance of settlement. 


On sufficient cause shown by affidavit, the clerk may continue the settlement 


from time to time. 


History. 

Code 1858, § 2300 (deriv. Acts 1837-1838, ch. 
125, § 3); Shan., § 4036; Code 1932, § 8249; 
T.C.A. (orig. ed.), § 30-1106. 


Cross-References. 
Clerk continuing settlement, § 18-6-106. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 838, 840, 1115. 


30-2-606. Charges, disbursements, and compensation credited to ac- 
counting party. 


The clerk shall charge every accounting party with all sums of money the 
accounting party has received, or might have received by using due and 
reasonable diligence, and shall credit the accounting party with a reasonable 
compensation for services, and with disbursements supported by lawful 


vouchers. 


History. 

Code 1858, § 2301 (deriv. Acts 1837-1838, ch. 
111, § 15; 1837-1838, ch. 125, § 4); Shan., 
§ 4037; Code 1932, § 8250; T.C.A. (orig. ed.), 
§ 30-1107. 


Cross-References. 

Administrator as trustee for children’s allow- 
ance, § 30-2-105. 

Clerk charging and crediting party, § 18-6- 
106. 

Public administrators and public guardians, 
compensation, § 30-1-407. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 840, 841, 878, 1144. 


Attorney General Opinions. 

Law clerk and paralegal fees in awards of 
expenses for administering a decedent’s estate, 
OAG 92-56, 1992 Tenn. AG LEXIS 54 (10/6/92). 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 

. Funeral Expenses. 

. General Expenses. 

. Representatives’ Compensation. 
—Compensation Denied. 
—Executor’s Legal Expenses. 

. Attorneys’ Fees. 

. Liability of Heirs. 

. Loss of Assets. 

10. Chargeable Interest. 

11. Expenses of Nominee Who Does Not 
Qualify. 


WCOIAMAMMPWNE 


1. Jurisdiction. 

The probate court possesses the necessary 
authority and has the requisite facilities to 
have a full and complete accounting with an 


administrator, making all proper charges 
against him, and allowing him credit for all 
items to which he is entitled. In re Love’s 
Estate, 176 Tenn. 696, 145 S.W.2d 778, 1940 
Tenn. LEXIS 121 (1940). 

The propriety of attorney’s fees and any com- 
pensations and the amount thereof is solely a 
matter originally for the probate court when 
the administrator makes his settlement in that 
court, as required by law. Fox v. Commerce 
Union Bank, 186 Tenn. 181, 209 S.W.2d 1, 1948 
Tenn. LEXIS 534 (1948). 


2. Funeral Expenses. 

The charges and disbursements, for which 
the personal representative is entitled to credit, 
include the decedent’s funeral expenses paid by 
him. Stephenson v. Stephenson, 4 Tenn. 122, 4 
Tenn. 123, 1816 Tenn. LEXIS 33 (1816); Fite v. 
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Beasley, 80 Tenn. 328, 1883 Tenn. LEXIS 176 
(1883). 

Expenditures can be lawfully made in erect- 
ing amonument to the memory of the decedent. 
Killebrew v. Murphy, 50 Tenn. 546, 1871 Tenn. 
LEXIS 112 (1871). 

A headstone, tombstone, or other suitable 
memorial is a proper part of the decedent’s 
funeral expenses. Fite v. Beasley, 80 Tenn. 328, 
1883 Tenn. LEXIS 176 (1883). See also Gooch v. 
Beasley, 137 Tenn. 407, 198 S.W. 182, 1916 
Tenn. LEXIS 85 (1917). 

Where the personal representative of an in- 
solvent estate has paid, out of his own means, 
on the funeral expenses, an amount in excess of 
the personal assets, the same will be refunded 
to him out of the proceeds of the realty, in 
preference to the debts that are not specific 
liens thereon. Loftis v. Loftis, 94 Tenn. 232, 28 
S.W. 1091, 1894 Tenn. LEXIS 39 (1895). 

The manner of burial and erection of a monu- 
ment for deceased is a matter largely within 
the discretion of the personal representative so 
long as the amount expended is reasonable, but 
it is subject to the approval of the court. Gooch 
v. Beasley, 187 Tenn. 407, 193 S.W. 132, 1916 
Tenn. LEXIS 85 (1917). 

The absence of any direction in the will of the 
deceased, on the subject of a monument over 
his grave, does not impair the executor’s right 
to make the expenditure, if the amount be 
reasonable. Gooch v. Beasley, 137 Tenn. 407, 
193 S.W. 182, 1916 Tenn. LEXIS 85 (1917); 
Wiles Bros. & Co. v. Wynne, 139 Tenn. 397, 201 
S.W. 515, 1917 Tenn. LEXIS 115 (1918). 

In the absence of any direction in the will, an 
executor or administrator has the right to use 
his discretion in incurring funeral expenses, 
but the amount must be reasonable. Wiles 
Bros. & Co. v. Wynne, 139 Tenn. 397, 201 S.W. 
515, 1917 Tenn. LEXIS 115 (1918). 

An expenditure of $1,332 for the funeral of a 
person who had been an imbecile and an in- 
mate of an asylum for years prior to his death, 
and whose estate was worth less than $10,000, 
was an unwarranted extravagance. Wiles Bros. 
& Co. v. Wynne, 139 Tenn. 397, 201 S.W. 515, 
1917 Tenn. LEXIS 115 (1918). 


3. General Expenses. 

The disbursements, for which the personal 
representative is entitled to credit, are such 
unavoidable payments of money as are neces- 
sary for the collection and disposal of the estate 
for the benefit of the parties interested. Funeral 
charges, charges for the probate of the will or 
granting letters of administration, for record- 
ing inventories and accounts of sale, for orders 
of sales, for the expense of suits legally brought 
for the benefit of the estate, or of defending 
suits brought against the representative, and 
the like charges and disbursements, and debts 
against the estate legally paid, and reasonable 
compensation for the representative’s services, 
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are allowable as credits in his settlements. 
Stephenson v. Stephenson, 4 Tenn. 122, 4 Tenn. 
123, 1816 Tenn. LEXIS 33 (1816); Bryant v. 
Puckett, 4 Tenn. 252, 1817 Tenn. LEXIS 22 
(1817); Coffee v. Ruffin, 44 Tenn. 487, 1867 
Tenn. LEXIS 72 (1867); German v. German, 47 
Tenn. 180, 1869 Tenn. LEXIS 31 (1869); Leach 
v. Cowan, 125 Tenn. 182, 140 S.W. 1070, 1911 
Tenn. LEXIS 18 (1911). 

The executor cannot be allowed credit for 
money paid for the improvident expenditures of 
a legatee while at college, though such payment 
was made from a conviction that it was best for 
the young man, and was done to save him from 
disgrace, but he must account for the same, 
with interest. Jones v. Ward, 18 Tenn. 160, 1836 
Tenn. LEXIS 112 (1836); Dial v. Wood, 68 Tenn. 
296, 1878 Tenn. LEXIS 12 (1878). 

The personal representative is not liable for 
foreign assets, even though he has taken steps 
to secure them; but where such steps were 
taken in good faith, he will be allowed credit for 
expenses incurred thereby, especially if done at 
the instance of parties in interest. Bowman v. 
Carr, 73 Tenn. 571, 1880 Tenn. LEXIS 185 
(1880). 

Where the executors borrowed money for the 
estate and applied it to that purpose, they are 
entitled to legal interest from the time of such 
application; but they are not entitled to a credit 
for the usury they paid on such borrowed 
money, because they borrowed the money with- 
out authority. Allen v. Shanks, 90 Tenn. 359, 16 
S.W. 715, 1891 Tenn. LEXIS 25 (1891). 

Where personal representative of a surety 
who has been released erroneously supposes 
decedent still liable, he does not by taking 
security against the liability bind the estate. 
Administrator has no power to resuscitate the 
debt. Hoss v. Crouch, 48 S.W. 724, 1898 Tenn. 
Ch. App. LEXIS 109 (1898). 

A decedent’s lands in Tennessee cannot be 
charged the expense of administering his estate 
in another state. Fidelity Mut. Life Ins. Co. v. 
Wall, 167 Tenn. 207, 68 S.W.2d 108, 1933 Tenn. 
LEXIS 27 (1934). 

The personal representative of an estate is 
entitled to reasonable compensation. In re Es- 
tate of Roark, 829 S.W.2d 688, 1991 Tenn. App. 
LEXIS 867 (Tenn. Ct. App. 1991), appeal de- 
nied, — S.W.2d —, 1992 Tenn. LEXIS 228 
(Tenn. Mar. 9, 1992). 

Trial courts have the discretion, in the first 
instance, to determine whether the requested 
fees and expenses are reasonable. In re Estate 
of Wallace, 829 S.W.2d 696, 1992 Tenn. App. 
LEXIS 41 (Tenn. Ct. App. 1992). 

This section does not prescribe an inflexible 
rule for determining reasonableness of fees and 
expenses. This determination must be made in 
light of all the relevant circumstances, includ- 
ing the extent of the executor’s responsibilities, 
the nature of the services rendered, the 
promptness and adequacy of the services, and 
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the value of the benefits conferred. In re Estate 
of Wallace, 829 S.W.2d 696, 1992 Tenn. App. 
LEXIS 41 (Tenn. Ct. App. 1992). 


4, Representatives’ Compensation. 

Testamentary trustees are entitled to com- 
pensation though there has never been en- 
acted, in this state, any statute giving testa- 
mentary trustees compensation. Barney v. 
Saunders, 57 U.S. 535, 14 L. Ed. 1047, 1850 
U.S. LEXIS 1567 (1854); Coffee v. Ruffin, 44 
Tenn. 487, 1867 Tenn. LEXIS 72 (1867); Danial 
v. Fain, 73 Tenn. 258, 1880 Tenn. LEXIS 121 
(1880); Vaccaro v. Cicalla, 89 Tenn. 63, 14 S.W. 
43, 1890 Tenn. LEXIS 23 (1890); Read v. Citi- 
zens’ St. R.R., 110 Tenn. 316, 75 S.W. 1056, 
1903 Tenn. LEXIS 64 (1903); Leach v. Cowan, 
125 Tenn. 182, 140 S.W. 1070, 1911 Tenn. 
LEXIS 18 (1911). 

Trustees (including personal representa- 
tives) who discharge their duties as such, with 
promptness and fidelity, are entitled to a liberal 
compensation, but certainly not otherwise. Cof- 
fee v. Ruffin, 44 Tenn. 487, 1867 Tenn. LEXIS 
72 (1867); Leach v. Cowan, 125 Tenn. 182, 140 
S.W. 1070, 1911 Tenn. LEXIS 18 (1911). 

The statute does not fix or limit the rate of 
compensation of personal representatives. No 
inflexible rule as to the compensation, alike 
applicable to all estates and circumstances, 
could perhaps be justly prescribed, either by 
the legislature or the courts. The amount of 
their compensation should, in each particular 
case, be determined by the extent of responsi- 
bility, the nature of the services rendered, and 
other causes difficult to limit or define. Much 
discretion as to such compensation is confided 
to the probate courts, though their action is 
subject to review and supervision. Matlock v. 
Rice, 538 Tenn. 33, 1871 Tenn. LEXIS 314 
(1871). 

Where the estate was large and was greatly 
involved in debt, and the burden and responsi- 
bility of the estate was upon one of two execu- 
tors, such active executor was allowed a com- 
pensation of 7% per cent on the amount 
collected, while the other less active executor 
was allowed the same rate of compensation on 
the amount collected by him, which was not so 
much in the aggregate. Brown v. Dortch, 59 
Tenn. 740, 1874 Tenn. LEXIS 44 (1874). 

The amount of compensation is properly 
settled when the account is taken, and the 
allowance is made, and it does not, as a matter 
of law, bear any interest prior to that time. 
Johnson v. Patterson, 81 Tenn. 626, 1884 Tenn. 
LEXIS 81 (1884). 

Where the personal representative deposited 
the funds of the estate with his own firm, but 
otherwise performed his duties well, and the 
county court allowed him as compensation 10 
per cent on his disbursements, the Supreme 
Court allowed him half of these commissions. 
Cannon v. Apperson, 82 Tenn. 553, 1885 Tenn. 
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LEXIS 1 (1885); Gwynne v. Estes, 82 Tenn. 662, 
1885 Tenn. LEXIS 9 (1885). 

Where, by the will, enlarged discretion is 
given to the executors, together with the ex- 
press provision that they shall be liberally 
compensated, nothing but a gross breach of 
their duty will cut off their compensation for 
such services as they have rendered; and where 
there appears to be no breach of their duty, but, 
on the contrary, good faith and more than 
ordinary care in the transaction of the business 
confided to them, their compensation will not 
be disallowed on exception upon the ground of 
unreasonable delay in the settlement of the 
estate, where the delay was explained and met 
by the fact of repeated litigations and other 
complications, that would have prevented a 
complete settlement, if attempted earlier than 
was done. Williams v. Williams, 83 Tenn. 438, 
1885 Tenn. LEXIS 65 (1885). 

Reasonable compensation will be allowed the 
personal representative and his attorneys for 
services necessarily rendered in a suit for the 
sale of lands of a decedent’s insolvent estate for 
the payment of debts, and the same will be paid 
as preferred claims out of the proceeds of the 
realty, where there is no personalty, or it has 
been exhausted. Such compensation should be 
fixed with reference to the entire estate and 
services. Loftis v. Loftis, 94 Tenn. 232, 28 S.W. 
1091, 1894 Tenn. LEXIS 39 (1895). But see 
Porterfield v. Taliaferro, 77 Tenn. 242, 1882 
Tenn. LEXIS 46 (1882); Loague v. Brennan, 86 
Tenn. 634, 9 S.W. 698, 1888 Tenn. LEXIS 16 
(1888). 

Executors are entitled to reasonable compen- 
sation to be credited upon their settlements. 
Leach v. Cowan, 125 Tenn. 182, 140 S.W. 1070, 
1911 Tenn. LEXIS 18 (1911). 

An administrator who is removed after a 
claim for preference is filed is entitled to a 
reasonable fee for services rendered prior to 
removal. In re Estate of Hicks, 510 S.W.2d 2638, 
1972 Tenn. App. LEXIS 284 (Tenn. Ct. App. 
LOT 2). 

Where a will specifies that an executor is to 
receive a certain amount as compensation, or 
no compensation, for serving as an executor, he, 
by accepting the appointment, binds himself to 
the will’s terms. In re Estate of Perlberg, 694 
S.W.2d 304, 1984 Tenn. App. LEXIS 3254 
(Tenn. Ct. App. 1984). 

Award of $25,000 to the co-executor for his 
services as co-executor was inappropriate be- 
cause over four years passed between the tes- 
tator’s death and the filing of a complaint 
against the co-executor, during which time he 
accomplished little toward the administration 
of the estate and the assets remained captive to 
the co-executor’s inattention to his duties. In re 
Estate of Ladd v. Marks, 247 S.W.3d 628, 2007 
Tenn. App. LEXIS 280 (Tenn. Ct. App. Apr. 30, 
2007), aff'd, In re Estate of Ladd, 247 S.W.3d 
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628, 2007 Tenn. App. LEXIS 428 (Tenn. Ct. 
App. June 25, 2007). 


5. —Compensation Denied. 

Where the personal representative is the 
surviving partner of the decedent, and no funds 
came into his hands except the decedent’s in- 
terest or share in the partnership business, he 
is entitled to no compensation for his services. 
Piper v. Smith, 38 Tenn. 93, 1858 Tenn. LEXIS 
126 (1858); Murray v. Johnson, 38 Tenn. 353, 
1858 Tenn. LEXIS 189 (Tenn. Dec. 1858); Dod- 
son v. Dodson, 53 Tenn. 110, 1871 Tenn. LEXIS 
327 (1871); Berry & Cleveland v. Jones, 58 
Tenn. 206, 1872 Tenn. LEXIS 248, 27 Am. Rep. 
742 (1872). 

Where the personal representative’s ac- 
counts are unsatisfactory, his statements are 
conflicting, and there is much evidence tending 
to show, but not clearly establishing, that he 
should be charged with a much larger amount 
than he was charged with, he is entitled to no 
compensation for his services. Dodson v. Dod- 
son, 53 Tenn. 110, 1871 Tenn. LEXIS 327 
(1871). 

No compensation will be allowed where the 
representative delayed the settlement of his 
accounts for a long period after his resignation 
and until a bill was filed against him for a 
settlement. Harrison vy. Henderson, 54 Tenn. 
315, 1872 Tenn. LEXIS 53 (1872). 

Where the personal representative failed to 
make any settlement before a bill was filed 
against him (a period of about ten years), or 
used the money himself, he was held to be 
entitled to no compensation for his services. 
Taylor v. Taylor, 69 Tenn. 83, 1878 Tenn. LEXIS 
48 (1878); Danial v. Fain, 73 Tenn. 258, 1880 
Tenn. LEXIS 121 (1880); Allen v. Shanks, 90 
Tenn. 359, 16 S.W. 715, 1891 Tenn. LEXIS 25 
(1891). 

Where the personal representative made his 
first and only settlement about ten years after 
his qualification, and through his gross negli- 
gence there was a loss of assets, he was, upon 
either ground, entitled to no compensation for 
his services. Horton v. Cope, 74 Tenn. 155, 1880 
Tenn. LEXIS 222 (1880). 

Where an executor did not file an inventory of 
the estate, did not keep a record of the trans- 
actions affecting the estate, and did not file a 
report until after a bill for an accounting was 
instituted more than seven years after he had 
qualified as executor, he was not entitled to 
compensation for his services and the fact that 
there had been litigation concerning insurance 
proceeds would not excuse him. State v. Hardi- 
son, 26 Tenn. App. 80, 167 S.W.2d 998, 1942 
Tenn. App. LEXIS 33 (1942). 


6. —Executor’s Legal Expenses. 

An estate will not be required to pay the 
executor’s legal expenses incurred to defend his 
request for fees unless the court determines 
that all the requested fees were necessary and 
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reasonable. In re Estate of Wallace, 829 S.W.2d 
696, 1992 Tenn. App. LEXIS 41 (Tenn. Ct. App. 
1992). 

If the executor does not prevail completely, or 
where the executor is partially to blame for 
bringing about unnecessary litigation, the ex- 
ecutor rather than the estate should be respon- 
sible for his legal expenses. In re Estate of 
Wallace, 829 S.W.2d 696, 1992 Tenn. App. 
LEXIS 41 (Tenn. Ct. App. 1992). 

Executors have the authority to retain coun- 
sel to assist them in administering an estate. 
When they retain counsel, they are personally 
liable for the fees until a court determines that 
the services were required and that the fee was 
reasonable. If a court approves the fee, the 
executor may charge it back against the estate 
as one of the costs of administration under this 
section. In re Estate of Wallace, 829 S.W.2d 696, 
1992 Tenn. App. LEXIS 41 (Tenn. Ct. App. 
1992). 


7. Attorneys’ Fees. 

The fees for professional services rendered 
for the estate may be paid out of the proceeds of 
land sold to pay debts. Read v. Bostick, 25 Tenn. 
321, 1845 Tenn. LEXIS 95 (1845); Hunt v. 
McClanahan, 48 Tenn. 503, 1870 Tenn. LEXIS 
99 (1870). 

Counsel fees will be allowed out of the estate 
for legal services rendered at the instance of a 
personal representative in a suit for the pur- 
pose of effecting a settlement between himself 
and the representative associated with him in 
the administration, where such services were 
for the benefit of all interested in the estate. 
German v. German, 47 Tenn. 180, 1869 Tenn. 
LEXIS 31 (1869); Brown v. Dortch, 59 Tenn. 
740, 1874 Tenn. LEXIS 44 (1874). 

Where the personal representative is a law- 
yer, and performs the duties and services of a 
solicitor, attorney, or counsel for the estate, he 
will be allowed a reasonable fee for such ser- 
vices, in addition to the compensation allowed 
him for his services as representative. Where 
one of three executors was a lawyer, and, by 
agreement of the others, performed the legal 
services and duties for the estate, he was al- 
lowed compensation for such services. Fulton v. 
Davidson, 50 Tenn. 614, 1871 Tenn. LEXIS 121 
(1871), overruled in part, Holding v. Allen, 150 
Tenn. 669, 266 S.W. 772, 1924 Tenn. LEXIS 36, 
36 A.L.R. 743 (1924); State use of Meriwether v. 
Butler, 83 Tenn. 113, 1885 Tenn. LEXIS 28 
(1885); Loague v. Brennan, 86 Tenn. 634, 9S.W. 
693, 1888 Tenn. LEXIS 16 (1888); Read v. 
Memphis Gaslight Co., 107 Tenn. 4383, 64 S.W. 
769, 1901 Tenn. LEXIS 90 (1901); Lovewell v. 
Schoolfield, 217 F. 689, 1914 U.S. App. LEXIS 
1466 (6th Cir. 1914). 

Where the administrator’s insolvency bill, so 
far as it sought the sale of land for the payment 
of debts was improperly filed, and no valid 
debts against the estate were established, 
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counsel fees incurred by the administrator for 
services will not be allowed against the estate, 
though the administrator’s counsel finally took 
sides with the heirs in resisting the sale. Por- 
terfield v. Taliaferro, 77 Tenn. 242, 1882 Tenn. 
LEXIS 46 (1882). 

Where the personal representative is in no 
default, and counsel was absolutely necessary 
to aid in the management of the estate, he is 
entitled to reimbursement for proper expendi- 
tures for counsel. Johnson v. Patterson, 81 
Tenn. 626, 1884 Tenn. LEXIS 81 (1884). 

Objection to the fees of counsel paid by the 
executor cannot be entertained, where the only 
evidence introduced tends to show the perfor- 
mance of the services and the reasonableness of 
the compensation, and there is no evidence to 
the contrary, although the court may think that 
the amount goes to the verge of liberality. 
Cannon v. Apperson, 82 Tenn. 553, 1885 Tenn. 
LEXIS 1 (1885). 

Counsel fees are not chargeable to the gen- 
eral fund of a decedent’s estate, where the 
counsel, representing creditors of the estate, 
fails to make a claim to insurance money avail- 
able as assets for the payment of the decedent’s 
debts. Gwynne v. Estes, 82 Tenn. 662, 1885 
Tenn. LEXIS 9 (1885). 

A public administrator is not entitled to com- 
pensation for professional services rendered by 
himself as an attorney in the course of his 
administration of the estate, as for filing bill to 
sell land to pay debts where he represents 
himself in such proceeding. Loague v. Brennan, 
86 Tenn. 634, 9 S.W. 693, 1888 Tenn. LEXIS 16 
(1888); Loftis v. Loftis, 94 Tenn. 232, 28 S.W. 
1091, 1894 Tenn. LEXIS 39 (1895). 

Counsel fees will not be allowed for services 
that should have been performed by the testa- 
mentary trustee, nor in a suit for his own 
benefit and protection. Vaccaro v. Cicalla, 89 
Tenn. 63, 14 S.W. 43, 1890 Tenn. LEXIS 23 
(1890). 

The executor and testamentary trustee is not 
entitled to an allowance for counsel fees in- 
curred in a suit unnecessarily and improvi- 
dently brought for a construction of the will and 
for directions as to the administration of the 
trust. Vaccaro v. Cicalla, 89 Tenn. 63, 14 S.W. 
43, 1890 Tenn. LEXIS 23 (1890). 

A personal representative cannot bind the 
estate to pay retainer fee to counsel, but only 
sum for services rendered. Pate v. Maples, 43 
S.W. 740, 1897 Tenn. Ch. App. LEXIS 93 (1897). 

The executor, saving the estate counsel fees 
by diligent and efficient legal services rendered 
to himself as executor, should be allowed 
greater compensation than that ordinarily al- 
lowed an executor or trustee employing other 
counsel, but should only be compensated as 
executor. Holding v. Allen, 150 Tenn. 669, 266 
S.W. 772, 1924 Tenn. LEXIS 36, 36 A.L.R. 743 
(1924). 
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An attorney who assists an administrator 
who is removed after a claim for preference is 
filed is entitled to reasonable attorney fees for 
services rendered. In re Estate of Hicks, 510 
S.W.2d 263, 1972 Tenn. App. LEXIS 284 (Tenn. 
Ct. App. 1972). 

In order for attorney’s fees to be allowed as 
an administrative expense, they must be shown 
to be required, and the services provided must 
inure to the benefit of the entire estate, as 
opposed to one or more of the interested parties. 
In re Estate of Wallace, 829 S.W.2d 696, 1992 
Tenn. App. LEXIS 41 (Tenn. Ct. App. 1992). 

The executrix of decedent’s estate was en- 
titled to attorney’s fees in a suit for breach of 
fiduciary duty where decedent’s wife, with a 
valid power of attorney, withdrew decedent’s 
separate funds from the decedent’s checking 
account and used the funds for the wife’s sole 
benefit. Martin v. Moore, 109 S.W.3d 305, 2003 
Tenn. App. LEXIS 47 (Tenn. Ct. App. 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 440 (Tenn. May 19, 2003). 

Trial court erred in approving a personal 
representative’s request for attorney’s fees, 
T.C.A. § 30-2-606, because the fees were all 
incurred in the process of preparing an agree- 
ment not authorized by the will or approved by 
the court, to pay a claim that was not made, 
and then defend those actions when challenged; 
the services rendered were to the benefit of a 
family trust and did not benefit the estate. In re 
Estate of Ledford, 419 S.W.3d 269, 2013 Tenn. 
App. LEXIS 246 (Tenn. Ct. App. Apr. 11, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
791 (Tenn. Oct. 16, 2013). 


8. Liability of Heirs. 

The next of kin cannot, in the absence of 
contract to pay the same, be held liable for 
expenditures incurred by the resident adminis- 
trator for expenses and counsel fees paid oth- 
ers, nor for professional services rendered by 
administrator himself in contesting for and 
obtaining the ancillary administration in an- 
other state, and in thereby getting possession of 
the property of the decedent in such other state. 
Johnson v. Williams, 96 Tenn. 339, 34 8.W. 434, 
1895 Tenn. LEXIS 35 (1896). 


9. Loss of Assets. 

The executor is not liable to a legatee for the 
loss of a debt occasioned by delay in its collec- 
tion, when the delay was actively assented to 
by the legatee. Perry v. Wooton, 24 Tenn. 524, 
1845 Tenn. LEXIS 118 (1845); Pearson v. Gil- 
lenwaters, 99 Tenn. 446, 42 S.W. 9, 1897 Tenn. 
LEXIS 51, 63 Am. St. Rep. 844, 63 Am. St. Rep. 
844 (1897). 

Where the decedent’s foreign debtor comes 
temporarily into the jurisdiction of the state of 
the decedent’s domicile, or where he has prop- 
erty there subject to attachment, it is the duty 
of the executor or administrator of the decedent 
to sue him in the first case, and to attach his 
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property in the second, and for failure to do so, 
such executor or administrator would be liable 
for any loss resulting therefrom. Young v. 
O’Neal, 35 Tenn. 55, 1855 Tenn. LEXIS 12 
(1855); St. John v. Hodges, 68 Tenn. 334, 1878 
Tenn. LEXIS 18 (1878). 

The failure of the personal representative to 
sue on sale notes considered good, for a month 
or two after their maturity, when the debtor’s 
utter insolvency was disclosed, does not render 
him liable for the loss. Mickle v. Brown & 
O’Neal, 63 Tenn. 468, 1874 Tenn. LEXIS 292 
(1874). 

Personal representatives acting in good faith 
should not be held to the utmost degree of 
diligence. Mickle v. Brown & O’Neal, 63 Tenn. 
468, 1874 Tenn. LEXIS 292 (1874); In re Cator, 
82 Tenn. 408, 1884 Tenn. LEXIS 141 (1884); 
Pearson v. Gillenwaters, 99 Tenn. 446, 42 S.W. 
9, 1897 Tenn. LEXIS 51, 63 Am. St. Rep. 844, 63 
Am. St. Rep. 844 (1897). 

The personal representative and his sureties 
are not liable for losses occurring, without his 
fault or negligence, by the death of livestock, by 
destruction by fire, storm, or enemies, by theft 
or robbery, by the failure of a bank in which 
funds are deposited, or by subsequent insol- 
vency of debtors. Jones v. Douglass, 1 Cooper’s 
Tenn. Ch. 631 (1874); Pearson v. Gillenwaters, 
99 Tenn. 462, 42 S.W. 199, 1897 Tenn. LEXIS 
52 (1897). 

Where the personal representative suffers a 
loss of the assets of the estate, accidentally by 
fire, he should within a reasonable time bring 
the facts to the knowledge of the parties inter- 
ested; and, if the facts be not admitted, he 
should perhaps take immediate steps to obtain 
credit or allowance for the loss from the court 
having jurisdiction of the subject-matter; but, 
at any rate, if he fails to communicate the facts 
to the interested parties, and only sets up the 
defense to a bill filed against him for an ac- 
counting after the lapse of 12 years from the 
loss, the burden of proof is upon him, and he 
must make out the defense by proof establish- 
ing the facts clearly and satisfactorily, and with 
convincing certainty. Montgomery v. Coldwell, 
82 Tenn. 29, 1884 Tenn. LEXIS 100 (1884). 


10. Chargeable Interest. 

A personal representative is not liable for 
compound interest, except in cases of conver- 
sion to his own use, of fraud or gross negligence, 
or very culpable conduct, or where he has had 
funds in his hands and probably profited by 
them, or has failed to make a frank disclosure. 
Turney v. Williams, 15 Tenn. 172, 1834 Tenn. 
LEXIS 34 (1834); Torbet v. McReynolds, 23 
Tenn. 215, 1843 Tenn. LEXIS 57 (1843); Alvis v. 
Oglesby’s Ex’rs, 87 Tenn. 172, 10 S.W. 318, 1888 
Tenn. LEXIS 49 (1889). 

There are several distinct grounds upon 
which a personal representative may be 
charged with interest, as follows: (1) Where he 
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has used the money of the estate for himself, 
whether to his profit or not; (2) where he has 
kept the money by him and negligently suffered 
it to lie idle without a reasonable ground for 
doing so; (3) where, by long and improper delay 
in making his settlements, the use of the money 
by him may be inferred; (4) where he has been 
negligent in laying out the money for the es- 
tate; (5) where he has committed some other 
misfeasance by acts of negligent or wrongful 
administration or in the management of the 
funds by which they were imperiled to the 
disappointment of the claimants on the assets; 
(6) where he has actually made interest on the 
money. However, in specifying or enumerating 
these grounds, others are not thereby excluded. 
Turney v. Williams, 15 Tenn. 172, 1834 Tenn. 
LEXIS 34 (1834); Jones v. Ward, 18 Tenn. 160, 
1836 Tenn. LEXIS 112 (1836); German v. Ger- 
man, 47 Tenn. 180, 1869 Tenn. LEXIS 31 
(1869); Fulton v. Davidson, 50 Tenn. 614, 1871 
Tenn. LEXIS 121 (1871), overruled in part, 
Holding v. Allen, 150 Tenn. 669, 266 S.W. 772, 
1924 Tenn. LEXIS 36, 36 A.L.R. 743 (1924); 
Morris v. Morris, 56 Tenn. 814, 1872 Tenn. 
LEXIS 209 (1872); Taylor v. Taylor, 69 Tenn. 83, 
1878 Tenn. LEXIS 48 (1878); Bowman v. Carr, 
73 Tenn. 571, 1880 Tenn. LEXIS 185 (1880); 
Johnson v. Patterson, 81 Tenn. 626, 1884 Tenn. 
LEXIS 81 (1884); Cannon v. Apperson, 82 Tenn. 
553, 1885 Tenn. LEXIS 1 (1885); Gwynne v. 
Estes, 82 Tenn. 662, 1885 Tenn. LEXIS 9 
(1885); Williams v. Williams, 83 Tenn. 438, 
1885 Tenn. LEXIS 65 (1885). 

Where there are no disbursements on which 
interest should be allowed on the principle of 
partial payments, and the personal representa- 
tive is properly chargeable with compound in- 
terest, it seems that it would probably be the 
rule to make the periodical rests for compound- 
ing the interest to correspond with the periods 
required for the settlements, which would be 
annually after the personal representative's 
first settlement period of two years from his 
appointment and qualification. Jones v. Ward, 
18 Tenn. 160, 1836 Tenn. LEXIS 112 (1836); 
Woods v. Rankin, 49 Tenn. 46, 1870 Tenn. 
LEXIS 187 (1870); Smith v. Thomas, 67 Tenn. 
417, 1874 Tenn. LEXIS 391 (1874). 

Where the personal representative has used 
the money of the estate himself, he will be 
charged with simple interest thereon, although 
he has not made a profit equal to simple inter- 
est; and if he has made more than simple 
interest, he will be charged with the whole 
profits, either by charging him with compound 
interest, or in such other manner as will best 
carry out the principle of giving the beneficia- 
ries of the estate all the profits; and in cases of 
doubt, the beneficiaries may elect. Cannon v. 
Apperson, 82 Tenn. 5538, 1885 Tenn. LEXIS 1 
(1885). 

Where the personal representative is 
charged with interest upon the entire sum with 
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which he was chargeable, he should be allowed 
interest on his disbursements, from the time 
they were made, on the principle of partial 
payments. Alvis v. Oglesby’s Ex’rs, 87 Tenn. 
172, 10 S.W. 313, 1888 Tenn. LEXIS 49 (1889). 

A faithful, capable, and honest testamentary 
trustee will not be charged with more interest 
than he received, where he acted in good faith, 
was diligent in making investments of trust 
funds, though he was guilty of a technical 
breach of trust in depositing the trust funds to 
his credit in his business house, or with the 
firm of which he was a member. Vaccaro v. 
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Cicalla, 89 Tenn. 63, 14 S.W. 43, 1890 Tenn. 
LEXIS 23 (1890). 


11. Expenses of Nominee Who Does Not 
Qualify. 

Person nominated as executor in will is en- 
titled to reimbursement for attorney’s fees and 
other expenses incurred in defending will con- 
tests and injunction suit even though he did not 
qualify as executor and had no final accounting 
to make against which disbursements could be 
credited. In re Estate of Lewis, 45 Tenn. App. 
651, 325 S.W.2d 647, 1958 Tenn. App. LEXIS 
143 (Tenn. Ct. App. 1959). 


30-2-607. Exceptions to account — Appeal from decision of clerk. 


Any person interested in the estate may except to the account within a 
thirty-day period after it has been stated by the clerk, and, if dissatisfied with 
the clerk’s decision on the exceptions, may within an additional thirty-day 
period appeal to the court. The clerk shall, within five (5) days after the filing 
of exceptions to the clerk’s decision, mail copies of the exceptions to the 
personal representative and the personal representative’s attorney of record. 


History. 

Code 1858, § 2302 (deriv. Acts 1851-1852, ch. 
215, § 3); Shan., § 4038; Code 1932, § 8251; 
T.C.A. (orig. ed.), § 30-1108; Acts 1985, ch. 140, 
§ 20. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 845. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1316. 


30-2-608. Incomplete inventory. 


Any person interested in any deceased person’s estate as legatee, distribu- 
tee, surviving spouse, creditor, or otherwise, may, at any time before final 
settlement of the estate, show by proof that the personal representative has 
not returned a complete inventory, and the article or articles omitted in the 
inventory shall be debited to the personal representative at the value of the 
article or articles, unless the personal representative can show a sufficient 


reason for leaving the article or articles out of the inventory. 


History. 

Code 1858, § 2303 (deriv. Acts 1851-1852, ch. 
215, § 1); Shan., § 4039; mod. Code 1982, 
§ 8252; T:.C.A. (orig. ed.), § 30-1109. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
8§ 665, 666, 839, 845. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1960 Tennessee Survey (Herman L. 
Trautman), 13 Vand. L. Rev. 1101 (1960). 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction. 
2. Inventory Conclusive. 


1. Jurisdiction. 

While the probate court has no jurisdiction of 
a petition to require the personal representa- 
tive to charge himself with a sum with which he 
had charged himself as administrator of an- 


other estate, when considered as an indepen- 
dent action drawing into question the title to 
property, it has jurisdiction of such petition as a 
suggestion that the administrator has not re- 
turned a complete inventory. Black v. Black, 
134 Tenn. 517, 184 S.W. 27, 1915 Tenn. LEXIS 
175 (1916). 

The probate court possesses the necessary 
authority and has the requisite facilities to 
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have a full and complete accounting with an 
administrator, making all proper charges 
against him, and allowing him credit for all 
items to which he is entitled. In re Love’s 
Estate, 176 Tenn. 696, 145 S.W.2d 778, 1940 
Tenn. LEXIS 121 (1940). 

The probate court or the circuit or chancery 
court on appeal has jurisdiction to determine 
whether an administrator should be charged 
with the particular item on an exception to the 
inventory and settlement although the admin- 


ADMINISTRATION OF ESTATES 


140 


istrator insisted the item did not belong to the 
estate. Teague v. Gooch, 206 Tenn. 291, 333 
S.W.2d 1, 1960 Tenn. LEXIS 364 (1960). 


2. Inventory Conclusive. 

As against the personal representative, the 
inventory made out and sworn to by him is 
conclusive to charge him, unless he can show 
that he was mistaken in the facts upon which 
he admitted his liability. Snodgrass v. Snod- 
grass, 60 Tenn. 157, 1873 Tenn. LEXIS 428 
(1873). 


30-2-609. Appeal from judgment of court. 


(a) In any county having a population of five hundred thousand (500,000) or 
more according to the 2000 federal census or any subsequent federal census, 
when the court having probate jurisdiction finally settles an account, any 
person adversely affected by the settlement may appeal from the judgment to 
the court of appeals. 

(b) In any county having a population of less than five hundred thousand 
(500,000) according to the 2000 federal census or any subsequent federal 
census, when the court having probate jurisdiction finally settles an account: 

(1) If the judge serving such court is the circuit court judge or chancellor 
of the judicial district, then any person adversely affected by the settlement 
may appeal from the judgment to the court of appeals; or 

(2) If the judge serving such court is not the circuit court judge or 
chancellor of the judicial district, then any person adversely affected by the 
settlement may appeal from the judgment to the appropriate trial court of 
general jurisdiction in which case the trial judge shall hear the matter de 
novo. 

(c) Except in any county having a population of five hundred thousand 
(500,000) or more according to the 2000 federal census or any subsequent 
federal census, the appeal of any decision, ruling, order, or judgment of a 
probate court that is served by a judge who is not the circuit court judge or 
chancellor of the judicial district in which the matter arose shall be to the 
appropriate trial court of general jurisdiction in which case the trial judge shall 
hear the matter de novo. 

(d) The appeal of any decision, ruling, order, or judgment of a probate court 
that is served by the circuit court judge or chancellor of the judicial district in 
which the matter arose (or of a probate court in any county having a population 
of five hundred thousand (500,000) or more according to the 2000 federal 
census or any subsequent federal census), shall be to the court of appeals as 
otherwise provided by law or rule of court. 

(e)(1) Subdivision (b)(2) and subsection (c) shall not apply in counties having 

a population of: 


not less than nor more than 


39,050 39,150 
44,200 44,300 
71,100 71,200 
88,800 88,900 
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105,900 


according to the 2000 federal census or any subsequent federal census. 
(2) In any county set out in subdivision (e)(1), any person adversely 
affected by the settlement or any decision, ruling, order, or judgment of the 
probate court shall appeal to the court of appeals unless otherwise prohib- 


ited by law or rule of court. 


History. 

Code 1858, § 2304 (deriv. Acts 1851-1852, ch. 
215, § 4); Shan., § 4040; Code 1932, § 8258; 
T.C.A. (orig. ed.), § 30-1110; Acts 1985, ch. 140, 
ead 2002, ch. 754, §§ 1, 2°'2008; chi 157; 81; 
2009; ch. 396, .§ 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 845. 


Law Reviews. _ 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1960 Tennessee Survey (Herman L. 
Trautman), 13 Vand. L. Rev. 1101 (1960). 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction of Appeal. 
. Procedure on Appeal. 

. Effect of Appeal. 

. Limitations. 


= PON F 


. Jurisdiction of Appeal. 

The appeal from an administration settle- 
ment made in the probate court lies to the 
chancery or circuit court, and from there to the 
Supreme Court, but not from the county court 
direct to the Supreme Court, except by consent 
of both parties entered of record, as provided in 
§ 27-4-102. Young v. Thompson, 42 Tenn. 596, 
1865 Tenn. LEXIS 105 (1865); Phillips v. Hoff- 
man, 45 Tenn. 251, 1868 Tenn. LEXIS 3 (1868); 
In re Bates, 49 Tenn. 533, 1871 Tenn. LEXIS 41 
(1871); Swafford v. Howard, 67 Tenn. 326, 1874 
Tenn. LEXIS 383 (1874); Shields v. Alsup, 73 
Tenn. 508, 1880 Tenn. LEXIS 174 (1880); Key v. 
Harris, 116 Tenn. 161, 92 S.W. 235, 1905 Tenn. 
LEXIS 15 (1905). 

The appeal lies from the clerk’s decision to 
the probate court where the estate is solvent, 
and not to the circuit or chancery court, and 
after judgment of probate court finally settling 
account an appeal lies to the circuit or chancery 
court. Gaines v. Eason, 130 Tenn. 86, 169 S.W. 
309, 1914 Tenn. LEXIS 5 (1914). 

In an appeal from a probate court’s judgment 
sustaining a claim against a decedent’s estate, 
the circuit court lacked subject matter jurisdic- 
tion under T.C.A. § 30-2-609(b)(2) because the 
probate court’s decision did not involve the final 
settlement of the estate by the personal repre- 
sentative. Instead, the estate was only entitled 
to appeal to the court of appeals in accordance 


with T.C.A. § 30-2-315(b). In re Estate of Trigg, 
368 S.W.3d 483, 2012 Tenn. LEXIS 379 (Tenn. 
May 30, 2012). 


2. Procedure on Appeal. 

The mode of procedure on appeal from county 
court upon exceptions to reports and settle- 
ments is controlled by §§ 27-4-103 — 27-4-108. 
In re Fox Estate, 161 Tenn. 432, 33 S.W.2d 82, 
1930 Tenn. LEXIS 25 (1930). 


3. Effect of Appeal. 

Where the personal representative excepts to 
the settlement of the estate made with the clerk 
on the ground of the amount of allowance for 
his compensation, and his exceptions are over- 
ruled, the settlement is confirmed, and he is 
ordered to pay over to the clerk the sum found 
against him, and, from the decision of the court 
disallowing his exceptions, he appeals to the 
chancery court, the appeal has the effect to 
suspend or vacate the entire decree so long as 
this exception remains undisposed of and un- 
determined in the appellate court. Bayne v. 
Sinclair, 3 Shan. 159 (1874). 


4, Limitations. 

Where the personal representative, appeal- 
ing from compensation allowance, dies, and the 
record is not filed in the chancery court, and the 
distributees of the estate of the first decedent 
file the record for the purpose of having the 
decree of the probate court affirmed, and by 
scire facias against the personal representative 
of the deceased representative for a revivor, the 
proceeding is in the nature of a proceeding to 
revive a pending suit, and the statute of two 
years in favor of personal representatives is not 
a bar. Bayne v. Sinclair, 3 Shan. 159 (1874). 
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30-2-610. Settlement prima facie evidence when recorded. 


The settlement, when so made, and recorded, shall be prima facie evidence 


in favor of the accounting party. 


History. 

Code 1858, § 2305 (deriv. Acts 1837-1838, ch. 
125, § 5); Shan., § 4041; Code 1932, § 8254; 
T.C.A. (orig. ed.), § 30-1111. 


Cross-References. 
Clerk to record settlements, § 18-6-106. 
Settlements prima facie correct, § 24-5-102. 


NOTES TO DECISIONS 


Analysis 


Effect of Settlement. 
Incomplete Settlements. 
Incorrect Settlements. 
Remedies. 


. Effect of Settlement. 

The settlement, if formal in detail, and accu- 
rate in all its parts, and unexcepted to, and if 
otherwise unexceptionable, may so far consti- 
tute the basis of the clerk and master’s report 
as to authorize the chancellor to direct a decree 
of sale of land to pay the debts of the estate. 
Curd v. Bonner, 44 Tenn. 632, 1867 Tenn. 
LEXIS 83 (1867); Shields v. Alsup, 73 Tenn. 
508, 1880 Tenn. LEXIS 174 (1880); Bloom v. 
Cate, 75 Tenn. 471, 1881 Tenn. LEXIS 145 
(1881); Erck v. Erck, 107 Tenn. 77, 63 S.W. 
1122, 1901 Tenn. LEXIS 60 (1901). 

The inventories and settlements of personal 
representatives, when put upon the records of 
the probate court, have the verity of judicial 
records, except that they may be impeached by 
those interested in the estate as not showing 
the full measure of the personal representa- 
tive’s liability. Snodgrass v. Snodgrass, 60 Tenn. 
157, 1873 Tenn. LEXIS 428 (1873). 

Any administration settlement, made after 
the filing of a bill for an accounting, would not 
affect the rights of the complainants at all, 
unless indeed they appeared and contested the 
items. Cannon v. Apperson, 82 Tenn. 553, 1885 
Tenn. LEXIS 1 (1885). 

The settlements of executors and testamen- 
tary trustees, made and confirmed in legal 
proceedings, have the effect of decrees, and are 
not impeachable, except as such, even by in- 
fants. Vaccaro v. Cicalla, 89 Tenn. 63, 14 S.W. 
43, 1890 Tenn. LEXIS 23 (1890); Allen v. 
Shanks, 90 Tenn. 359, 16 S.W. 715, 1891 Tenn. 
LEXIS 25 (1891); Hurt v. Long, 90 Tenn. 445, 16 
S.W. 968, 1891 Tenn. LEXIS 29 (1891); Wilson 
v. Schaefer, 107 Tenn. 300, 64 S.W. 208, 1901 
Tenn. LEXIS 80 (1901). 


se ge Te 


2. Incomplete Settlements. 

An ex parte settlement, made without notice, 
is prima facie correct, even as against inter- 
ested parties laboring under disabilities. Elrod 
v. Lancaster, 39 Tenn. 571, 1859 Tenn. LEXIS 
280 (1859); Shields v. Alsup, 73 Tenn. 508, 1880 


Tenn. LEXIS 174 (1880); Leach v. Cowan, 125 
Tenn. 182, 140 S.W. 1070, 1911 Tenn. LEXIS 18 
(1911). 

Where it is ordered by the probate court that 
the personal representative be permitted to 
resign his office and to pass his accounts as 
such by a final settlement to be made with the 
clerk, such order contemplated an account of 
the receipts and disbursements of such repre- 
sentative, and not for his own individual ac- 
count as a creditor of the estate, and a state- 
ment of his such account, made to the clerk and 
by the clerk presented to the court and by the 
court approved or confirmed, was void, for 
settlements, when made not in pursuance of 
law or order of court, are not evidence. Harrison 
v. Henderson, 54 Tenn. 315, 1872 Tenn. LEXIS 
53 (1872). 

An uncompleted settlement before the clerk, 
never presented to the court for confirmation, is 
not in any aspect even prima facie evidence of 
its correctness. Harrison v. Henderson, 54 
Tenn. 315, 1872 Tenn. LEXIS 53 (1872). 

The settlement, though not final, is, so far as 
it goes, prima facie evidence in favor of the 
administrator, as where he makes a partial 
settlement, but subsequently dies without com- 
pleting the administration by a final settle- 
ment. Alvis v. Oglesby’s Ex’rs, 87 Tenn. 172, 10 
S.W. 313, 1888 Tenn. LEXIS 49 (1889). 

Where annual accounts are first attacked 
long after they were made and after the death 
of both executors and trustees and of all others 
having any personal, intimate knowledge of the 
facts, and vouchers for disbursements were, in 
large part, filed with such reports, they were 
properly taken as prima facie correct, although 
the record failed to show affirmatively that due 
and legal notice was given all parties interested 
prior to their approval by the court. Lovewell v. 
Schoolfield, 217 F. 689, 1914 U.S. App. LEXIS 
1466 (6th Cir. 1914). 


3. Incorrect Settlements. 

The settlement is conclusive as against the 
personal representative, and he will not be 
allowed to falsify it, at least without allegations 
in his bill minutely and particularly specifying 
the various erroneous items complained of, and 
the clearest and most satisfactory proof thereof; 
especially where the settlement was sworn to, 
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and its correctness was affirmed by a sworn 
answer, and the personal representative sought 
relief against such settlement by an amended 
answer and cross bill. Dodson v. Dodson, 53 
Tenn. 110, 1871 Tenn. LEXIS 327 (1871); Snod- 
grass v. Snodgrass, 60 Tenn. 157, 1873 Tenn. 
LEXIS 428 (1873); Smith v. Gooch, 74 Tenn. 
536, 1880 Tenn. LEXIS 288 (1880); Richardson 
v. Keel, 77 Tenn. 74, 1882 Tenn. LEXIS 15 
(1882); Montgomery v. Coldwell, 82 Tenn. 29, 
1884 Tenn. LEXIS 100 (1884). 

The burden of proof rests upon the complain- 
ants to show the incorrectness of the adminis- 
tration settlement surcharged and falsified by 
their bill; and a decree of reference, directing 
the master to take the inventory and account of 
_ sales as a basis of charges against the admin- 
istrator, and requiring of him independent 
proof of the credits allowed in his settlements, 
thus casting the burden of proof upon the 
administrator, is erroneous; and, upon reversal 
of the decree adverse to the administrator, the 
case will be remanded for the taking of the 
account upon the proof in the record, and upon 
the principles determined by the Supreme 
Court. Alvis v. Oglesby’s Ex’rs, 87 Tenn. 172, 10 
S.W. 313, 1888 Tenn. LEXIS 49 (1889). 

In suit to impeach the final settlement of the 
defendant-executor, such settlement is prima 
facie correct, and the burden is on complainant 
to show by proof the incorrectness of the ac- 
count she seeks to surcharge and falsify and it 
can be disturbed only by evidence of a clear and 
satisfactory nature. Brown v. Jarvis, 22 Tenn. 
App. 394, 123 S.W.2d 852, 1938 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. 1938). 


4, Remedies. 

Where the parties interested are under no 
disability, and, either in person or by agent, are 
present and attend during the settlement of the 
personal representative with the clerk, and 
have an opportunity to object to any improper 
credits, with the right to contest the report of 
settlement and to appeal to the circuit or chan- 
cery court, and if, under these circumstances, 
they agree to the settlement, and receive and 
receipt for their respective shares in property 
and money, the settlement is made, in effect, 
their own, and should have all the conclusive 
character, force, and effect of a stated account, 
so as not to be opened without a bill, filed 
promptly after the discovery of the mistake, to 
surcharge and falsify it by pointing out and 
specifying the particular errors against which 
relief is sought. Burton v. Dickinson, 11 Tenn. 
112, 1832 Tenn. LEXIS 27 (1832); Turney v. 
Williams, 15 Tenn. 172, 1834 Tenn. LEXIS 34 
(1834); Elrod v. Lancaster, 39 Tenn. 571, 1859 
Tenn. LEXIS 280 (1859); Shields v. Alsup, 73 
Tenn. 508, 1880 Tenn. LEXIS 174 (1880); Can- 
non v. Apperson, 82 Tenn. 553, 1885 Tenn. 
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LEXIS 1 (1885); Leach v. Cowan, 125 Tenn. 182, 
140 S.W. 1070, 1911 Tenn. LEXIS 18 (1911). 

Where the parties do not attend during the 
settlement, and the settlement is wholly ex 
parte, it is only prima facie evidence against 
the interested parties, and it may be ques- 
tioned, opened, and reviewed by their bill ask- 
ing for an account generally, without surcharg- 
ing and falsifying, or specifying and pointing 
out, in the bill, any particular errors. In such 
case, the burden of proof rests upon the attack- 
ing party, and the settlements are prima facie 
correct. Where the interested parties are in- 
fants and without guardians, or do not attend, 
by their guardians, the settlements in which 
they are interested, although notified, they may 
question such settlements by a bill for a general 
accounting; but, if they attend by their guard- 
ians, they can question such settlements only 
by a bill to surcharge and falsify the accounts. 
Turney v. Williams, 15 Tenn. 172, 1834 Tenn. 
LEXIS 34 (1834); Elrod v. Lancaster, 39 Tenn. 
571, 1859 Tenn. LEXIS 280 (1859); Milly v. 
Harrison, 47 Tenn. 191, 1869 Tenn. LEXIS 32 
(1869); Shields v. Alsup, 73 Tenn. 508, 1880 
Tenn. LEXIS 174 (1880); Cannon v. Apperson, 
82 Tenn. 553, 1885 Tenn. LEXIS 1 (1885); 
Murray v. Luna, 86 Tenn. 326, 6 S.W. 603, 1887 
Tenn. LEXIS 49 (1887); Alvis v. Oglesby’s Ex’rs, 
87 Tenn. 172, 10 S.W. 3138, 1888 Tenn. LEXIS 
49 (1889); Leach v. Cowan, 125 Tenn. 182, 140 
S.W. 1070, 1911 Tenn. LEXIS 18 (1911). 

Settlements, made and confirmed in legal 
proceedings, are not open to attack by bill to 
surcharge and falsify the same, not attacking 
them as decrees. Vaccaro v. Cicalla, 89 Tenn. 63, 
148.W. 48, 1890 Tenn. LEXIS 23 (1890); Cicalla 
v. Miller, 105 Tenn. 255, 58 S.W. 210, 1900 
Tenn. LEXIS 75 (1900). 

Settlements by executors, made in the pro- 
bate court after notice to all the parties, who 
were present in the person of their attorney and 
guardian, are prima facie correct, even as to 
amount of compensation allowed the executors, 
and can only be attacked by a bill to surcharge 
and falsify the accounts; and the evidence to 
sustain such bill must be clear and satisfactory. 
Leach v. Cowan, 125 Tenn. 182, 140 S.W. 1070, 
1911 Tenn. LEXIS 18 (1911). 

Where one of the testamentary trustees pre- 
sented a claim against the trust estate, which, 
before it was allowed in the probate court 
settlement, was fully investigated by the other 
two testamentary trustees, who were adversely 
affected by its allowance, and all parties in 
interest and adversely affected thereby were 
represented, and there was no fraud, and no 
new evidence was produced, the claim cannot 
be stricken out of the account, even under a bill 
to surcharge and falsify. Leach v. Cowan, 125 
Tenn. 182, 140 S.W. 1070, 1911 Tenn. LEXIS 18 
(1911). 
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Besides the fees allowed to the clerk for the clerk’s service, as provided in 
[former] § 8-21-701(28)-(30) [repealed] for taking and stating accounts, the 
clerk shall receive such further sum as the court of first instance or on appeal 
may allow, upon a confirmation of the settlement. 


History. 
Code 1858, § 2306 (deriv. Acts 1837-1838, ch. 
125, § 6); Shan., § 4042; mod. Code 1932, 


section, were repealed by Acts 2008, ch. 924, 
§ 1, which rewrote § 8-21-701, effective July 1, 
2008. 


§ 8255; T.C.A. (orig. ed.), § 30-1112. 


Compiler’s Notes. 
Section 8-21-701(28)-(30), referred to in this 


30-2-612. Balance payable to clerk’s office — Award of execution. 


After the settlement of any administrator’s or executor’s account, the 
probate court may compel the personal representative to pay into the office of 
the clerk the balance found against the personal representative, and may, on 
motion of the clerk or any surviving spouse, distributee, or legatee, after 
twenty (20) days’ notice to the personal representative, award summarily an 
execution against the representative and the personal representative’s sure- 
ties for the amount of the balance, as in case of a judgment at law, and when 
any specific thing is to be done, the probate court may compel the representa- 
tive, by an order, to perform it, and by process of contempt in case of refusal. 


History. 

Code 1858, § 2307; Acts 1871, ch. 51, § 1; 
Shan., § 4043; Code 1932, § 8256; T.C.A. (orig. 
ed.), § 30-1113. 


Cross-References. 
Suit for distributive share or legacy, § 30-2- 
710. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 847. 


NOTES TO DECISIONS 


Analysis 


. Liability of Representative. 
. Necessary Parties. 
. Distribution by Clerk. 


m wWHorH 


. Liability of Representative. 

A voluntary payment of a distributive share 
or legacy to the clerk of the probate court, 
without any order or decree of such court re- 
quiring the payment, is not a good payment, 
and is no protection to the personal represen- 
tative as a defense to a suit to recover such 
share or legacy. Stewart v. Glenn, 50 Tenn. 581, 
1871 Tenn. LEXIS 116 (1871). 

The personal representative must, at his 
peril, pay to the right party as distributee or 
legatee, or he must have the judgment of a 
competent court upon the question in a pro- 
ceeding regularly instituted for that purpose. 
The probate court has no jurisdiction to deter- 


mine to whom the personal representative 
should make payment, and its order of approval 
of the final settlement containing a statement 
of the distributees already paid or entitled to 
payment, with the amount thereof, does not 
protect the personal representative in his pay- 
ments accordingly made, if not made to the 
right party and in the right amount. Carr v. 
Lowe’s Ex’rs, 54 Tenn. 84, 1871 Tenn. LEXIS 
418 (1871). 

The probate court was authorized to require 
an administrator to pay into the office of the 
clerk the balance found to be due the estate of 
his intestate, upon his settlement, and on his 
failure, and the clerk’s motion, was authorized 
to award execution against the administrator 
and his sureties for the amount of the balance, 
upon notice given to the administrator alone, 
without any notice of the motion to the sureties. 
Patterson v. Tate, 141 Tenn. 607, 213 S.W. 981, 
1919 Tenn. LEXIS 14 (1919). 
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2. Necessary Parties. 

The motion may be made by “the clerk or any 
distributee,” after the prescribed notice. How- 
ever, the suit, though it be by petition in the 
probate court, must make all the distributees 
parties, because it is required to “be conducted 
as other equitable actions,” and one distributee 
cannot sue for his own share alone. Stewart v. 
Glenn, 50 Tenn. 581, 1871 Tenn. LEXIS 116 
(1871). 


3. Distribution by Clerk. 

The order of the court to compel the admin- 
istrator to pay into the office of the clerk the 
balance that may be found against him, upon 
the settlement of his accounts, is not in the 
form or nature of a judgment in favor of any 
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particular individuals, but an order to pay the 
money into the clerk’s office for the benefit of 
those entitled, where the proper parties must 
appear and satisfy the court of their right to the 
fund. Bayne v. Sinclair, 3 Shan. 159 (1874). 

Where a settlement, made by the personal 
representative with the clerk of the probate 
court, was, by the court, approved, and the 
amount of the shares found due certain parties 
as legatees was ascertained, and the money 
was ordered by the court to be paid into the 
office of the clerk, it may be paid out by the 
clerk to those so found by the settlement to be 
entitled thereto, without an order of the court 
so directing. Bayne v. Sinclair, 3 Shan. 159 
(1874); Yoakley v. King, 78 Tenn. 67, 1882 Tenn. 
LEXIS 148 (1882). 


30-2-613. Failure to settle accounts — Indictment — Penalty. 


(a) No executor or administrator shall neglect or refuse, for thirty (30) days 
after service of a subpoena, to appear before the clerk of the probate court and 
settle the accounts. 

(b) The clerk of the probate court shall return to the clerk of the circuit or 
criminal court, on or before the first day of every term of the court, having 
jurisdiction, a list of delinquent executors and administrators, and the district 
attorney general shall, ex officio, prefer against each of them an indictment 
without a prosecutor. 

(c) Upon conviction of this offense, upon indictment or presentment in the 
circuit or criminal court, the delinquent shall be fined not less than one dollar 


($1.00) nor more than twenty-five dollars ($25.00). 


History. 

Code 1858, §§ 2308-2310 (deriv. Acts 1837- 
1838, ch. 125, § 3); Shan., §§ 4044-4046; Code 
1932, §§ 8257-8259; T.C.A. (orig. ed.), §§ 30- 
1114 — 30-1116. 


Cross-References. 

Disobedience of citation to appear and settle, 
§ 30-2-602. 

Duties of clerk of county court when report is 


Failure to settle accounts indictable without 
prosecutor, § 40-13-104. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 838. 


Law Reviews. 
Where There’s a Will: Charles Kuralt: On the 
Road to Taxation (Dan W. Holbrook), 39 No. 8 


delinquent, § 18-6-106. Tenn. B.J. 14 (2003). 


30-2-614. Proration of federal estate taxes and Tennessee inheritance 
or estate taxes. 


(a) For the purposes of this section, “persons interested in the estate” means 
all persons who may be entitled to receive, or who have received, any property 
or interest that is required to be included in the gross estate of a decedent, or 
any benefit whatsoever with respect to any such property or interest, whether 
under a will, or intestacy, or by reason of any transfers, trust, estate, interest, 
right, power, relinquishment of power, gift in contemplation of death, gift 
taking effect in possession or enjoyment at or after death, or any other transfer 
inter vivos that is subject to federal death taxes, or the proceeds of any 
insurance policies that are subject to federal death taxes. 

(b) Whenever the personal representative of an estate has paid an estate or 
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death tax to the government of the United States under any federal tax law 
now in effect or hereafter enacted by congress, upon, or with respect to, any 
property required to be included in the gross estate of a decedent under any 
federal tax law, the amount of the tax so paid, except in a case where a testator 
otherwise directs in the testator’s will, shall be equitably prorated among the 
persons interested in the estate to whom such property is or may be trans- 
ferred or to whom any benefit accrues. This proration shall be made by the 
personal representative in the proportion, as near as may be, that the value of 
the property, interest or benefit of each interested person bears to the total 
value of the property, interests and benefits received by all persons interested 
in the estate, except that in making the proration allowances shall be made for 
any exemptions granted by the law imposing the tax and for any deductions 
allowed by that law for the purpose of arriving at the value of the net estate; 
and, except that in cases where a trust is created, or other provision made by 
which any person is given an interest in income, or an estate for years, or for 
life, or only temporary interest in any property or fund, the tax on both the 
temporary interest and on the remainder thereafter shall be charged against 
and paid out of the corpus of the property or fund without apportionment 
between remainders and temporary estate. 

(c) So far as is practicable, and unless otherwise directed by the will of the 
decedent, the tax shall be paid by the personal representative, as such, out of 
the estate before its distribution. In all cases in which any property required to 
be included in the gross estate does not come into the possession of the 
personal representative, as such, the personal representative shall have the 
power and the duty, to recover from whomever is in possession, or from the 
persons interested in the estate, the proportionate amount of the tax, including 
interest, attorney fees and other costs of collection, payable by the persons 
interested in the estate with which the persons interested in the estate are 
chargeable under this section. 

(d) No personal representative, or other person acting in a fiduciary capac- 
ity, shall be required to transfer, pay over or distribute any fund or property 
with respect to which a federal estate or death tax is imposed until the amount 
of the tax or taxes due from the devisee, legatee, distributee or other person to 
whom that property is transferred is paid, or, if the apportionment of the tax 
has not been determined, adequate security is furnished by the transferee for 
this payment. 

(e) For a decedent dying before January 1, 2016, Tennessee estate or 
inheritance taxes, as the case may be, shall be prorated equitably among the 
beneficiaries and persons interested in the estate, except in a case where a 
testator otherwise directs in the testator’s will, by the same method as 
described in subsections (a)-(d), except that the proration of the Tennessee tax 
shall be made in the proportion that the value of the property, interest or 
benefit of each beneficiary or interested person bears to the total value of the 
property, interests and benefits taxable in Tennessee and received by all 
persons interested in the estate. In making the proration, allowances shall be 
made for any exemptions granted by the Tennessee law imposing the tax and 
for any deductions allowed by that Tennessee law for the purpose of arriving at 
the value of the net estate. All definitions and rights or responsibilities of the 
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personal representative applicable to the federal tax, as stated in subsections 
(a)-(d), shall be applicable to the determination of the prorated Tennessee tax 
payable by each beneficiary or person interested in the estate. 

(f) In the event the personal representative is unable to arrive at a 
satisfactory allocation of the tax, including interest, attorney fees and other 
costs of collection, among the beneficiaries and other persons interested in the 
estate as provided in subsections (b)-(e), the personal representative shall be 
authorized to file a petition in the probate court of the county in which the 
estate is being administered for the purpose of securing an adjudication with 
reference to the allocation. The probate court in such a case shall make a 
decree or order directing the personal representative to charge the prorated 
amounts against the persons against whom the tax, including interest, 
attorney fees and other costs of collection, has been so prorated, insofar as the 
personal representative is in possession of property or interests of such persons 
against whom the charge may be made, and summarily directing all other 
persons, against whom the tax, including interest, attorney fees and other 
costs of collection, has been prorated or who are in possession of property or 
interests of those persons, to make payment of the prorated amounts to the 
personal representative. The probate court of the county in which the estate is 
being administered shall have jurisdiction to entertain any proceeding or 
dispute under this section and to make disposition thereof. All such proceed- 
ings shall be maintained according to the forms of chancery. 


History. 

Acts 19438, ch. 109, §§ 1, 2; C. Supp. 1950, 
8§ 8350.7, 8350.8; T.C.A. (orig. ed.), §§ 30- 
1117, 30-1118; Acts 1984, ch. 609, §§ 1, 3; 2005, 
en. 99.88 4. 5: 2017, ch..290,.§ 3. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 969, 986, 988. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, §§ 66, 67; 23 
Tenn. Juris., Taxation, § 68. 


Law Reviews. 
Confused by tax reforms? Follow these 10 key 
rules for better estate planning in Tennessee 


(Dan W. Holbrook), 37 No. 8 Tenn. B.J. 12 
(2001). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

The Case of the Disappearing Inheritance 
Tax (Dan W. Holbrook), 36 No. 12 Tenn. B.J. 22 
(2000). 

Value definition clauses: The basics (Dan W. 
Holbrook), 37 No. 3 Tenn. B.J. 33 (2001). 

Wills, Estates and Trusts (William J. Bowe), 
6 Vand. L. Rev. 1126 (1953). 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1238 (1957). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Direction by Will. 

. Dissent from Will. 

. General Legacies Consisting of Common 
Law Annuities. 

. Priority of Payment. 

. Action by Executor or Administrator. 

. —Rights of Creditors. 


me CD 


im ~ITSO) OH 


. Constitutionality. 
Tax computed upon portion of an estate does 
not violate the equal protection clause, since 


the taxes are computed on the relationship of 
the share of the estate to the total taxable 
estate, and this section specifically provides for 
proration of the tax from the persons “inter- 
ested in the estate.” Boatman v. Morrison, 746 
S.W.2d 706, 1987 Tenn. App. LEXIS 3216 
(Tenn. Ct. App. 1987). 


2. Direction by Will. 

Where although estate was insolvent there 
were sufficient funds in estate for payment of 
federal estate and state inheritance taxes and 
will provided that such taxes were to be consid- 
ered a debt against estate and not a charge 


30-2-701 


against any beneficiary proceeds of deceased 
husband’s life insurance would not be subjected 
to prorate allocation for such taxes as between 
the beneficiary children. Wolfe v. Mid-Conti- 
nent Corp., 222 Tenn. 348, 435 S.W.2d 836, 
1968 Tenn. LEXIS 436 (1968). 

Proration provisions of this section did not 
apply where will provided that personal repre- 
sentative was to pay just debts and expenses of 
administration including legacy, succession, in- 
heritance, estate and like death taxes and that 
such charges were to be considered a debt 
against estate and not a charge against any 
beneficiary. Wolfe v. Mid-Continent Corp., 222 
Tenn. 348, 435 S.W.2d 836, 1968 Tenn. LEXIS 
436 (1968). 


3. Dissent from Will. 

Where will provided that no part of estate or 
inheritance taxes for which the beneficiary 
might be liable, whether on life insurance or 
“any other property not passing by my will,” 
should be recovered from the widow or any 
other beneficiary, but should be paid from the 
residuary estate, widow was not liable for tax 
even though she dissented from the will. Com- 
merce Union Bank v. Albert, 201 Tenn. 631, 301 
S.W.2d 352, 1957 Tenn. LEXIS 348 (1957). 

Where will provided that executors were not 
to charge any devisee, legatee or beneficiary 
with any portion of federal estate taxes or state 
inheritance, estate or succession taxes or any 
other taxes imposed against estate regardless 
of whether such beneficiary was named in will, 
was designated in insurance policy or other 
contract or took by operation of law, widow who 
was not named in will and who dissented there- 
from was not chargeable with inheritance or 
estate taxes. Marler v. Claunch, 221 Tenn. 693, 
430 S.W.2d 452, 1968 Tenn. LEXIS 496 (1968). 

Although this section operates to charge an 
individual for that portion of the federal estate 
tax which the property he received actually 
generated, a widow, who had dissented from 
the will of her late husband, was not subject to 
the payment of any prorated share of the fed- 
eral estate tax on property she received from 
the estate which qualified for the marital de- 
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duction. Third Nat’] Bank v. Cotten, 536 S.W.2d 
330, 1976 Tenn. LEXIS 625 (Tenn. 1976). 


4. General Legacies Consisting of Com- 
mon Law Annuities. 

General legacies consisting of common law 
annuities are within the exception providing 
that where a trust is created or other provision 
made whereby a person is given an interest in 
income or an estate for years or life or only a 
temporary interest in any property or fund the 
tax on both the temporary interest and the 
remainder shall be charged against and paid 
out of the corpus of the property or fund with- 
out apportionment between the remainders 
and temporary estate. Moore v. Moore, 204 
Tenn. 108, 315 S.W.2d 526, 1958 Tenn. LEXIS 
250 (1958). 


5. Priority of Payment. 

The primary responsibility for the payment 
of federal estate and Tennessee inheritance 
taxes is on the executor who must pay these 
taxes out of assets in his hands prior to the 
payment of the debts of his estate. Wolfe v. 
Mid-Continent Corp., 222 Tenn. 348, 435 
S.W.2d 836, 1968 Tenn. LEXIS 436 (1968). 


6. Action by Executor or Administrator. 

Purpose of this section was to enable execu- 
tor to cause action to be taken in behalf of 
persons interested in the estate to prorate fed- 
eral estate and death taxes among themselves 
on an equitable basis. Wolfe v. Mid-Continent 
Corp., 222 Tenn. 348, 435 S.W.2d 836, 1968 
Tenn. LEXIS 436 (1968). 

If a designated part of a residuary estate is 
insufficient to pay estate taxes, the default 
statutory rule of apportionment under T.C.A. 
§ 30-2-614(b) controls. Union Planters Nat'l 
Bank v. Dedman, 86 S.W.3d 515, 2001 Tenn. 
App. LEXIS 786 (Tenn. Ct. App. 2001). 


7. —Rights of Creditors. 

This section did not create a cause of action in 
favor of creditors of decedent’s estate or autho- 
rize executor to bring action on behalf of credi- 
tors to require federal estate and death taxes to 
be prorated among beneficiaries of the estate. 
Wolfe v. Mid-Continent Corp., 222 Tenn. 348, 
435 S.W.2d 836, 1968 Tenn. LEXIS 436 (1968). 


PART 7 
DISTRIBUTION 


30-2-701. Distribution of balance — Final settlement. 


Upon the payment of all claims that are not contested and upon provision 
being made for expenses of administration, obligations on account of taxes and 
assessments that have not been settled, claims not due and undetermined 
contested claims, together with costs and expenses of litigation, the personal 
representative shall pay any balance remaining in the personal representa- 
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tive’s hands to the distributees or legatees entitled to it, unless granted 
additional time by the court, or by the terms of the instrument under which the 
personal representative is acting, and thereafter, when all other legal liabili- 
ties have been paid, and the balance remaining has been delivered to those 
entitled to it or paid to the state treasurer, to be handled in accordance with 
title 66, chapter 29, part 1, relating to unclaimed property or administered as 
in § 30-2-402; provided, that in the event of insolvency, the personal repre- 


sentative shall make and file with the court a final settlement of the estate in 
accordance with chapter 2, part 6 of this title. 


Law Reviews. 

Legal Rights and Issues Surrounding Con- 
ception, Pregnancy and Birth, 39 Vand. L. Rev. 
597 (1986). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


History. 

Acts 1939, ch. 175, § 7; mod. C. Supp. 1950, 
§ 8196.8 (Williams, § 8196.7); T.C.A. (orig. 
ed.), § 30-1301; Acts 1987, ch. 322, § 9; 2017, 
ch. 280, § 6. 


Cross-References. 
Equality in dividing, § 31-5-101. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 790, 794, 836. 


NOTES TO DECISIONS 


1. Tort Action. must hold in abeyance a final distribution of the 


Whenever the probate court is put on notice 
of the pendency of a tort action in another court 
by the filing of a copy of the complaint, or by 
any other sufficient means, the probate court 


assets and the final settlement of the estate, 
pending the outcome of the tort action. Herring 
v. Estate of Tollett, 550 S.W.2d 660, 1977 Tenn. 
LEXIS 540 (Tenn. 1977). 


30-2-702. Distributees who cannot be located, infants or persons adjudi- 
cated incompetent — Procedure for payment of shares. 


(a) Whenever the personal representative of the estate of any deceased person 
in this state is ready to make a final report and settlement, and is prevented or 
precluded from making final settlement, because there is no personal represen- 
tative of the estate of a deceased distributee to receive the share due that 
distributee or one (1) or more payees or distributees cannot be located or for any 
reason refuses to receive the share due that distributee, the personal represen- 
tative shall pay or deliver the share due any such distributee to the state 
treasurer, to be handled in accordance with title 66, chapter 29, part 1, relating to 
unclaimed property, and show the payment or delivery in the report. 

(b)(1) In cases involving payees or distributees who are infants or persons 

adjudicated incompetent and without guardian or conservator authorized to 

receive the property, the personal representative, before making final 
settlement, shall file a petition in the court in which the estate is being 

administered setting out this fact and pray for the appointment of a 

guardian or conservator, unless petition is made pursuant to § 34-1-104. 

(2) The court shall appoint a guardian or conservator, if practicable, or if 
impracticable, order the property belonging to such infant or person adjudi- 
cated incompetent paid or delivered into the state treasury, unless distribu- 
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tion is ordered pursuant to § 34-1-104. 

(3) The payment or delivery shall be shown in the report and settlement 
of the personal representative, exhibiting the receipt of the guardian or state 
treasurer, as the case may be. 

(c) If the personal representative of the estate of a deceased person is unable 
to locate a distributee and that distributee’s share of the estate is either 
personal property of nominal value or a monetary legacy of nominal value, the 
personal representative may request instructions from the court concerning 
the amount, if any, which should be spent in locating the distributee and 
whether the amount spent in locating the distributee should be a general 
expense of the estate or a charge against the lost distributee’s share and the 
disposition of the property if the distributee cannot be found, which disposition 
may include the authority to sell any tangible personal property. 


History. 

Acts 1945, ch. 126, § 1; mod. C. Supp. 1950, 
§ 8196.9 (Williams, § 8334.1); Acts 1963, ch. 
158, § 1; 1974, ch. 438, § 1; T.C.A. (orig. ed.), 
§ 30-1302; Acts 1986, ch. 539, § 1; 1987, ch. 
322, §§ 10-12; 1988, ch. 854, § 9; 1999, ch. 491, 
$6: 201 Lach: 47298)22.23) 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
4 Yt 05 8 


Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Cross-References. 
Accounting by representative, § 30-2-601. 
Application for distributive share or legacy, 
§ 30-2-710. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 791, 798, 830. 


30-2-703. Disposition of shares — Application and claim for share. 


(a) Shares so placed in the state treasury shall not become the property of 


the state, but shall be and remain trust property demandable at any time by 
the owner or by the guardian of any owner, distributee or by the personal 
representative of any deceased owner. 

(b) Any person lawfully entitled to receive any money paid into the state 
treasury pursuant to § 30-2-702 may claim the amount due in accordance with 
title 66, chapter 29, part 1, governing the disposition of unclaimed property. 
The state treasurer shall pay the amount, as in other cases, out of any money 
in the treasury; provided, the state shall not be liable for interest on any fund 
or funds paid into the state treasury under this law. 

(c) Property delivered to the treasurer pursuant to § 30-2-702, may be 
claimed in accordance with title 66, chapter 29, part 1, governing the 
disposition of unclaimed property. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed. Phillips and Robinson), §§ 791, 
830. 


History. 

Acts 1945, ch. 126, §§ 2-4; mod. C. Supp. 
1950, § 8196.10 (Williams, §§ 8334.2-8334.4); 
T.C.A. (orig. ed.), § 30-1303; Acts 1986, ch. 539, 
$02) 1987.,chi322, 88 sl3it4, 
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30-2-704. Refunding bonds. 


Every legatee and distributee, or representative of a legatee or distributee, 
who applies for payment of that person’s portion of the decedent’s estate, or 
any part thereof, prior to the time provided by law, shall, before receiving the 
payment, give bond with two (2) or more sufficient sureties, or one (1) corporate 
surety, in double the amount to be paid, payable to the state, conditioned that 
if any debt or debts truly owing by the deceased shall be afterwards sued for 
and recovered or be otherwise duly made to appear, the legatee or distributee 
shall refund and pay the ratable part of the debt or debts out of the share or 


part so allotted to the legatee or distributee. 


History. 

Code 1858, § 2316 (deriv. Acts 1715, ch. 48, 
Med 2d.109,4Chi, 25, $)2);, ohan,,-.§, 4053; mod. 
Code 1932, § 8336; mod. C. Supp. 1950, 
§ 8336; T.C.A. (orig. ed.), § 30-1304. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 694, 795. 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Acts. 

Bond as Prerequisite to Distribution. 
. Liability on Bond. 

. Improper Payments by Executor. 

. Lien for Attorney Fees. 

. Personal Obligation of Distributee. 


Fr Omkwnr 


. Construction with Other Acts. 

Sections of the act providing for distribution 
and giving of bonds should be construed to- 
gether having originally been one act, the pro- 
visions being directory and placing consider- 
able discretion with the personal 
representative. Nashville & American Trust 
Co. v. Baxter, 171 Tenn. 494, 105 S.W.2d 108, 
1937 Tenn. LEXIS 130, 114 A.L.R. 451 (1937). 


2. Bond as Prerequisite to Distribution. 

The personal representative is not required 
to make distribution before all debts are 
barred, and should not do so before that time, 
unless the distributee, ascertaining or approxi- 
mating the value of his share, shall tender a 
refunding bond, with good security, and de- 
mand payment. Morris v. Morris, 56 Tenn. 814, 
1872 Tenn. LEXIS 209 (1872); Murgitroyde v. 
Cleary, 84 Tenn. 539, 1886 Tenn. LEXIS 142 
(1886). 

The tender of the prescribed refunding bond 
and demand for distribution is necessary, after 
the lapse of two years, to put the personal 
representative in default. Willeford v. Watson, 
59 Tenn. 476, 1873 Tenn. LEXIS 95 (1873); 
Murgitroyde v. Cleary, 84 Tenn. 539, 1886 Tenn. 
LEXIS 142 (1886). 


3. Liability on Bond. 

Each distributee or legatee and his bonds- 
men are liable under the refunding bond to pay 
his ratable part of any debts out of the part or 
share so allotted to him, but where some of the 
distributees or legatees and their bondsmen 
become insolvent, the solvent ones are not 
required to make up the deficiency. Robinson v. 
Harrison, 2 Cooper’s Tenn. Ch. 11 (1874). 


4. Improper Payments by Executor. 

Where an executor, without right as against 
creditors, made payments to legatees, he is 
chargeable therefor though he took refunding 
bonds. Davis v. Jackson, 39 S.W. 1067, 1897 
Tenn. Ch. App. LEXIS 19 (1897). 


5. Lien for Attorney Fees. 

Chancellor did not err in declaring lien upon 
trust property to secure solicitors’ fees, all of 
the property being in custody of the court. Hail 
v. Nashville Trust Co., 31 Tenn. App. 39, 212 
S.W.2d 51, 1948 Tenn. App. LEXIS 72 (Tenn. 
Ct. App. 1948). 


6. Personal Obligation of Distributee. 

Distributee or heir takes property charged 
with debts of deceased. American Surety Co. v. 
Grace, 151 Tenn. 575, 271 S.W. 739, 1924 Tenn. 
LEXIS 87 (1925). 

Under this section petitioner, who was widow 
of intestate, was personally obligated for debts 
of the estate, in proportion to the value of her 
distributive share. Hudson v. Commissioner, 99 
F.2d 630, 1988 U.S. App. LEXIS 2942 (6th Cir. 
1938), cert. denied, 306 U.S. 644, 59 S. Ct. 584, 
83 L. Ed. 1044, 1939 U.S. LEXIS 807 (1939). 


30-2-705 
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30-2-705. Recording, filing, and verity of bond. 


The executor or administrator shall bring the bond into the proper court at 
the next session after its date, and it shall be spread on the minutes, and the 
original lodged in the office of the clerk, and the bond and the copy on the 
minutes shall have the verity and character of records. 


History. 

Code 1858, § 2317 (deriv. Acts 1789, ch. 23, 
§ 3); Shan., § 4054; Code 1932, § 8337; T.C.A. 
(orig. ed.), § 30-1305. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 795. 


NOTES TO DECISIONS 


Analysis 


. Bonds as Protection to Lands. 

. Bonds as Protection to Representative. 

. Bonds as Protection to Creditors. 

. Worthless Bonds — Liability of Co-obligor’s 
Estate. 

5. Representative’s Right to Sue on Bond. 


ey wWN eH 


1. Bonds as Protection to Lands. 

The refunding bonds, if solvent when taken, 
stand, as to creditors, in place of the assets, 
and, to that extent, protect the lands de- 
scended, though such bonds were given by 
distributees who are the heirs, and subse- 
quently become worthless. Maxwell v. Smith, 
86 Tenn. 539, 8 S.W. 340, 1888 Tenn. LEXIS 7 
(1888). 


2. Bonds as Protection to Representative. 

Where the personal representative, without 
notice of unpaid debts, distributes the assets 
among the next of kin, after the expiration of 
the time within which the domestic creditors 
can sue the estate, and takes solvent refunding 
bonds, and reports them to the probate court, 
such bonds stand in place of the assets, and of 
the administrator’s responsibility and bond, 
and exonerate him from all liability, and protect 
him, upon plea of “fully administered,” against 
the claims of creditors. Johnston v. Dew, 6 Tenn. 
224, 1818 Tenn. LEXIS 52 (1818); Maxwell v. 
Smith, 86 Tenn. 539, 8 S.W. 340, 1888 Tenn. 
LEXIS 7 (1888). 


3. Bonds as Protection to Creditors. 

Refunding bonds are intended for the exclu- 
sive protection of the creditors of the estate who 
may come forward after the time for distribu- 
tion, and establish their claims by judgment 
against the administrator, and the remedy on 
such bonds is given alone to the creditors of the 
estate. Robinson v. Chairman, 27 Tenn. 374, 
1847 Tenn. LEXIS 86 (1847). 


4. Worthless Bonds — Liability of Co-obli- 
gor’s Estate. 

Refunding bonds taken and becoming insol- 
vent do not affect the liability of a co-obligor’s 
estate; as, where the administrator takes re- 
funding bonds which operate to exonerate the 
land of a deceased surety, such bond does not 
inure to the benefit of a deceased cosurety so as 
to exonerate the land of his estate, because the 
exoneration of the land of one surety does not 
operate as payment, so as to exonerate the land 
of a cosurety. Maxwell v. Smith, 86 Tenn. 539, 8 
S.W. 340, 1888 Tenn. LEXIS 7 (1888). 


5. Representative’s Right to Sue on Bond. 
Where the administrator makes erroneous 
distribution to persons supposed to be distribu- 
tees, upon indemnity or refunding bonds obli- 
gating such parties and their surety to refund 
to him (the administrator) any excess of their 
distributive shares, such administrator is en- 
titled to recover, at law, upon such bonds, the 
full amount paid, with interest thereon, be- 
cause all of the sums so paid were in excess of 
any shares due the parties. Moss v. Fowlkes, 82 
Tenn. 382, 1884 Tenn. LEXIS 139 (1884). 


30-2-706. Scire facias against obligors in refunding bond — Execution. 


(a) Where an executor or administrator has pleaded fully administered, no 
assets, or not sufficient assets to satisfy the plaintiffs or complainant’s 
demand, and that plea has been found in favor of the defendant, and judgment 
has been recovered against the defendent, to be levied on the assets of the 
deceased, the creditor, on the creditor’s motion, may have scire facias against 
the obligors in the bond, to show cause why execution should not be issued 
against them for the amount of the judgment. 

(b) If there is judgment against the defendants to scire facias, or any of 
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them, execution may issue on the judgment against the proper goods and 
chattels, lands and tenements of the defendant or defendants. 


History. 

Code 1858, §§ 2318, 2319 (deriv. Acts 1789, 
ch. 28, § 3); Shan., §§ 4055, 4056; Code 1932, 
§§ 8338, 8339; T.C.A. (orig. ed.), §§ 30-1306, 
30-1307. 


Cross-References. 
Defense may be made on scire facias, § 25-3- 
128. 


Issue found against representatives, § 30-2- 
413. 

Personalty exhausted, proceeding to subject 
realty, § 30-2-410. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 796. 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction. 
2. Facts Warranting Remedy. 


1. Jurisdiction. 

Where the plea of fully administered, etc., 
has been found in favor of the executor or 
administrator, and judgment has been recov- 
ered against him, such judgment creditor may 
pursue his remedy to enforce such refunding 
bonds by suit thereon in the chancery court 
rendering such judgment, but not by scire fa- 
cias in such court, especially where all the 
sureties were not parties to the original suit. 


The remedy by scire facias can only be pursued 
in the probate court where such bonds are filed 
and recorded. Maxwell v. Smith, 86 Tenn. 539, 8 
S.W. 340, 1888 Tenn. LEXIS 7 (1888). 


2. Facts Warranting Remedy. 

Where creditors of the estate obtain judg- 
ments against the personal representative, and 
where the plea of “fully administered,” etc., is 
found in favor of such representative, a sum- 
mary remedy, in favor of such judgment credi- 
tor, upon the refunding bond, is provided by 
this section. Maxwell v. Smith, 86 Tenn. 539, 8 
S.W. 340, 1888 Tenn. LEXIS 7 (1888). 


30-2-707. Receipt for legacy or share. 


Every person interested in the distribution of an estate shall execute to the 
executor, administrator, clerk, or person whose duty it is to distribute the 
estate, a receipt for that person’s legacy, distributive share, or interest in the 
estate, upon payment of the same. It shall be necessary for the receipt to be 
executed under penalty of perjury or otherwise sworn before the clerk or a 
notary public. In the event that one (1) or more distributees refuse to 
acknowledge receipt of their respective share, the personal representative 
shall proceed to close the estate in accordance with chapter 2, part 6 of this 
title. The receipt shall be in a form developed by the administrative office of the 
courts. The form shall be posted on the website of the administrative office of 
the courts where it can be copied by the legatee or distributee or provided to the 
_legatee or distributee by the court or the court clerk. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 799, 1144. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1309. 


History. | 

Code 1858, §§ 2320, 2321, 2323 (deriv. Acts 
1853-1854, ch. 49, §§ 1, 2; 1855-1856, ch. 87); 
Shan., §§ 4057, 4058, 4060; Code 1932, 
8§ 8340, 8341, 8343; T.C.A. (orig. ed.), §§ 30- 
1308, 30-1309, 30-1311; Acts 1986, ch. 580, § 3; 
2017, ch. 280, § 7. 


30-2-708. [Reserved. | 


30-2-709. [Reserved.] 
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30-2-710. Application to compel payment of distributive share or 


legacy. 


(a) Any distributee or legatee of the estate may, after the expiration of 
eighteen (18) months from the grant of letters, apply to the probate or chancery 
court of the county in which administration was taken out, to compel the 
payment of the distributee’s or legatee’s distributive share or legacy. 

(b) The application shall be by petition or bill, shall set forth the claim of the 
applicant as legatee or distributee, shall allege that the assets of the estate are 
more than sufficient to pay the debts, charges, and other claims, if any, entitled 
to priority, and be verified, by affidavit. 

(c) The proceedings under the application shall be conducted as other 
equitable actions, and heard and determined summarily as soon as practi- 


cable. 


History. 

Code 1858, §§ 2312-2314 (deriv. Acts 1723, 
chic LOy: 8) 4° 762. che br 8$ 23 .026)9 Shan. 
§§ 4048-4050; Code 19382, §8§ 8347-8349; 
T.C.A. (orig. ed.), §§ 30-1313 — 30-1315. 


Cross-References. 
Award of execution, § 30-2-612. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§.121, 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 669, 832-834. 


Law Reviews. 

Decedent’s Estates, Trusts and Future Inter- 
ests — 1960 Tennessee Survey (Herman L. 
Trautman), 13 Vand. L. Rev. 1101 (1960). 

Equity — 1961 Tennessee Survey (II) (T.A. 
Smedley), 15 Vand. L. Rev. 896 (1962). 

Executors and Administrators — Adminis- 
trator’s Liability for Services Rendered Estate, 
15 Tenn. L. Rev. 824 (1939). 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 

—Chancery Court. 

. —Probate Court. 

. Procedure. 

—Summary Proceeding. 

—Chancery Principles Applicable. 

. Debtor Suing for Credit. 

. Action by Distributees and Legatees. 

. —Attorney Seeking Fees Not Distributee. 
10. Parties. 

11. Notice. 

12. Distribution in Chancery. 

13. —Before Expiration of Period. 

14, —After Expiration of Period. 

15. Voluntary Payment to Probate Court. 
16. Administrator’s Bond — Suit at Law. 
17. Refunding Bond — Necessity. 

18. Appeal. 

19. —Mistake in Decree. 


OHONMRHMIRWN-H 


1. Jurisdiction. 


2. —Chancery Court. 

The chancery court has jurisdiction indepen- 
dent of the statute. Bowers v. Lester, 49 Tenn. 
456, 1871 Tenn. LEXIS 32 (1871); Goodman v. 


Palmer, 137 Tenn. 556, 195 S.W. 165, 1917 
Tenn. LEXIS 168 (1917). 

It is manifest the legislature did not intend 
that cases of complication and difficulty or 
dispute in the settlement of estates should be 
determined elsewhere than in that forum ex- 
pressly created and qualified for that purpose. 
Bowers v. Lester, 49 Tenn. 456, 1871 Tenn. 
LEXIS 32 (1871); Goodman v. Palmer, 137 
Tenn. 556, 195 S.W. 165, 1917 Tenn. LEXIS 168 
(1917). 

Chancery jurisdiction is reserved by this sec- 
tion. Murgitroyde v. Cleary, 84 Tenn. 539, 1886 
Tenn. LEXIS 142 (1886). 

Where the chancery court is duly resorted to 
to enforce a settlement in behalf of legatees or 
distributees, and jurisdiction is taken, the court 
may proceed to determine what is the net 
amount for distribution to the legatees or dis- 
tributees, fix the compensation properly pay- 
able to the administrator and his solicitor, and 
determine the amount of costs or charges prop- 
erly to be deducted. Goodman v. Palmer, 137 
Tenn. 556, 195 S.W. 165, 1917 Tenn. LEXIS 168 
(1917). 

Probate court is without jurisdiction to deter- 
mine disputed questions arising in the admin- 
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istration of estates; chancery being the proper 
forum. Chester v. Turner, 153 Tenn. 451, 284 
S.W. 365, 1925 Tenn. LEXIS 41 (1925); In re 
Hodge’s Estate, 20 Tenn. App. 411, 99 S.W.2d 
561, 1936 Tenn. App. LEXIS 31 (Tenn. Ct. App. 
1936). 

This section does not deprive chancery of 
jurisdiction to determine complicated question 
as to who is entitled to fund in administrator’s 
hands. Chester v. Turner, 153 Tenn. 451, 284 
S.W. 365, 1925 Tenn. LEXIS 41 (1925). 

The chancery court and not the probate court 
has jurisdiction in an action where there is a 
serious question as to whether or not a volun- 
tarily signed agreement of a legatee renouncing 
his legacy was obtained by fraud and misrep- 
resentations. In re Hodge’s Estate, 20 Tenn. 
- App. 411, 99 S.W.2d 561, 1936 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. 1936). 


3. —Probate Court. 

The jurisdiction of the probate court to com- 
pel the payment of distributive shares or lega- 
cies is limited to summary applications where, 
by simple calculation from recognized full 
settlements, the amount can be ascertained, 
and it has no jurisdiction where there is a real 
and valid defense or contest as to the amount 
due, involving complicated accounts or contro- 
versies peculiarly proper for chancery jurisdic- 
tion. Bowers v. Lester, 49 Tenn. 456, 1871 Tenn. 
LEXIS 32 (1871); Somerville v. Somerville, 52 
Tenn. 160, 1871 Tenn. LEXIS 246 (1871); 
Parkes v. Parkes, 3 Cooper’s Tenn. Ch. 647 
(1878). 


4. Procedure. 


5. —Summary Proceeding. 

The petition in the probate court is to per- 
form the office of a notice in a summary pro- 
ceeding. The word “summarily” should be con- 
strued in the same sense in which it is used in 
motions against sheriffs, clerks, etc., where the 
balances are readily ascertained from the re- 
cord or execution. Bowers v. Lester, 49 Tenn. 
456, 1871 Tenn. LEXIS 32 (1871). 


6. —Chancery Principles Applicable. 

The mode of redress is to all intents and 
purposes a chancery proceeding; and the prin- 
ciples which have obtained in courts of equity 
will apply in the case of a petition for a distribu- 
tive share in a decedent’s estate, though the 
same be in the hands of a third person, and not 
in the hands of the executor or administrator. 
Sneed v. Hooper, 3 Tenn. 200, 1 Cooke 200, 1812 
Tenn. LEXIS 56 (1812). 


7. Debtor Suing for Credit. 

Where a debtor of the estate has made a 
payment on the debt to the personal represen- 
tative, and by bill seeks to obtain a credit for 
such on a judgment subsequently obtained 
against him for the whole debt, and to require 
the sureties of the personal representative to 
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pay the same to the “heirs and distributees” of 
the estate, he is not entitled to a decree requir- 
ing the sureties of the personal representative 
to pay the amount of such credit to the “heirs 
and distributees” of the estate. Gibson v. Comp- 
ton, 62 Tenn. 220, 1873 Tenn. LEXIS 176 
(1878). 


8. Action by Distributees and Legatees. 

By the provisions of this section, after 18 
months the distributees are given a right of 
action against the administrator to recover 
their distributive shares. Delaney v. Delaney, 
190 Tenn. 632, 231 S.W.2d 328, 1950 Tenn. 
LEXIS 530 (1950). 

Suit by niece of wife to compel executors of 
deceased husband to pay legacy to niece in 
accordance with agreement between husband 
and wife that sum would be left to niece as 
consideration for transfer of wife’s property to 
husband could be commenced after expiration 
of 18 months from qualification of executor, the 
estate not having been settled. Clark v. Hefley, 
34 Tenn. App. 389, 238 S.W.2d 513, 1950 Tenn. 
App. LEXIS 154 (Tenn. Ct. App. 1950). 


9. —Attorney Seeking Fees Not Distribu- 
tee. 

An attorney employed by the administratrix 
of an estate who negotiated as to the settlement 
of inheritance tax against the estate was not a 
creditor of the estate and could not maintain an 
action against the surety for services rendered 
the administratrix on grounds that he was 
entitled to a distributive share of the estate but 
was in the position of a claimant for services 
rendered the administratrix. State ex rel. Dahl- 
berg v. American Surety Co., 173 Tenn. 505, 121 
S.W.2d 546, 1938 Tenn. LEXIS 35 (1938). 


10. Parties. 

In proceeding by child of deceased against 
widow of deceased and second husband for 
distributive share of two Negroes owned by 
deceased and transferred to widow by adminis- 
trator on the ground that widow was entitled to 
same since they were part of her dowry the suit 
was against defendants as guardian, as widow 
had acted as guardian of daughter of plaintiff. 
Sneed v. Hooper, 3 Tenn. 200, 1 Cooke 200, 1812 
Tenn. LEXIS 56 (1812). 

All the distributees or legatees are necessary 
parties in probate court. Stewart v. Glenn, 50 
Tenn. 581, 1871 Tenn. LEXIS 116 (1871). 


11. Notice. 

A suit for a distributive share or legacy may 
be instituted in the probate or chancery court of 
the county in which the administration was 
taken out, but in order for the court to have 
jurisdiction there must be personal service of 
process, or attachment and publication. Pinker- 
ton v. Fox, 23 Tenn. App. 159, 129 S.W.2d 514, 
1939 Tenn. App. LEXIS 22 (Tenn. Ct. App. 
1939). 


30-2-711 


12. Distribution in Chancery. 


13. —Before Expiration of Period. 

Before the expiration of the 18 months, the 
chancery court has jurisdiction to administer 
the estate and to compel distribution of the 
assets among the distributees or legatees, 
where assets of the estate are in money, or in 
effects readily convertible into money, and 
where the proof is satisfactory that there are no 
unpaid debts, and, without requiring refunding 
bonds, in a proper case, where the absence of 
debts is certain. Taliaferro v. Wright, 1 Shan. 
178 (1861); Murgitroyde v. Cleary, 84 Tenn. 539, 
1886 Tenn. LEXIS 142 (1886). 


14. —After Expiration of Period. 

The chancery court will entertain a bill on 
behalf of legatees or distributees for their por- 
tion of a decedent’s estate, after 18 months 
from the date of the letters testamentary or of 
administration, and the bill may be filed 
against the personal representative and third 
persons who may have been concerned in the 
detaining or illegally wresting their specific 
shares from them. Kincaid v. Rogers, 29 Tenn. 
83, 1849 Tenn. LEXIS 14 (1849). 


15. Voluntary Payment to Probate Court. 

The voluntary payment of a distributive 
share or legacy to the clerk of the probate court 
without any order or decree of such court re- 
quiring such payment is not good, and is no 
protection to the personal representative as a 
defense to a suit by petition in the probate court 
to recover such share or legacy. Stewart v. 
Glenn, 50 Tenn. 581, 1871 Tenn. LEXIS 116 
(1871). 


30-2-711. Affidavit of pedigree. 
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16. Administrator’s Bond — Suit at Law. 

A distributee may maintain a suit at law, 
upon the administration bond, against the per- 
sonal representative or his surety, without first 
having ascertained the amount due by judg- 
ment or decree, or in equity, though there has 
been no settlement after the lapse of the period, 
ascertaining the amount due; but for this 
breach, the plaintiff will labor under the disad- 
vantage of having to prove what remained in 
the administrator’s hands, to which he is en- 
titled, and which will constitute the measure of 
damages. Newsom v. Dickerson, 7 Tenn. 285, 
1823 Tenn. LEXIS 57 (1823); Carroll v. Foster, 
11 Tenn. 468, 1832 Tenn. LEXIS 96 (1832). 


17. Refunding Bond — Necessity. 

If the distributee or legatee proceeds under 
this section, or if the personal representative, 
after final settlement in the probate court, 
pays, or is compelled to pay into court the funds 
in his hands, it is for the court to judge of the 
necessity of a refunding bond; and if he is 
compelled by decree of court to pay the distribu- 
tive share or legacy, he will be protected by such 
decree, though no refunding bond is required. 
Murgitroyde v. Cleary, 84 Tenn. 539, 1886 Tenn. 
LEXIS 142 (1886). 


18. Appeal. 


19. —Mistake in Decree. 

Where a judgment for too much, and for more 
than the court intended, was entered by the 
probate court, the chancery court had no juris- 
diction to correct such alleged mistake. The 
remedy was by application to the probate court 
for such correction, and by appeal, writ of error, 
or certiorari. King v. Vaughn, 16 Tenn. 59, 1832 
Tenn. LEXIS 6 (1835). 


An affidavit before a commissioner of this state, or before any consul or 
notary public, as to the pedigree or right as legatee or distributee of any 
person, may be received as prima facie evidence of the pedigree or right by any 
personal representative in case no contest arises. 


History. 

Code 1858, § 2315 (deriv. Acts 1839-1840, ch. 
26, § 4); Shan., § 4052; mod. Code 1982, 
§ 8350; T.C.A. (orig. ed.), § 30-1316. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 826, 834. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1960 Tennessee Survey (Herman L. 
Trautman), 13 Vand. L. Rev. 1101 (1960). 


NOTES TO DECISIONS 


1. Proof of Heirship Generally. 

Where a litigant dies, and parties claiming to 
be his heirs move to revive the suit, and the 
opposing litigant pleads that such parties are 
not the heirs or the sole heirs of the decedent, 


they may join issue on such plea, and the proof 
of heirship may be made in open court, or by the 
depositions of witnesses taken upon notice, or 
before the clerk upon a reference to him for that 
purpose; and the latter mode has been adopted 


157 MANAGEMENT, SETTLEMENT AND DISTRIBUTION 30-2-712 


in practice, as the most convenient. Campbell v. 
Hubbard, 79 Tenn. 6, 1883 Tenn. LEXIS 2 
(1883). 


30-2-712. Affidavit of heirship. 


(a) Affidavits duly sworn to upon the personal knowledge of the affiant 
before an officer entitled to administer oaths in the jurisdiction where the 
affidavit is made, setting forth any fact or facts concerning the relationship of 
any parties to persons deceased, or containing a statement of any facts 
pertinent to be ascertained in determining the persons legally entitled to any 
part of the estate of the decedent at the time of the decedent’s death, shall be 
accepted for registration, upon presentation, by the registers of deeds in the 
several counties of the state upon the payment to the register of the usual fees 
_ for the recording of instruments entitled under the laws to be recorded. 

(b) The register to whom any such affidavit may be presented for registra- 
tion shall record the same either in special books kept for this purpose or in the 
books where deeds are recorded, and in indexing the affidavits the register 
shall note the instruments as “affidavits of heirship,” indexing the name of the 
decedent as vendor and the names of those listed as heirs as vendees. 

(c) Any such affidavit duly sworn to and recorded, or a certified copy of the 
affidavit if the original is shown to be lost, shall be received as evidence in any 
court in the state in the county in which the affidavit is recorded as prima facie 
evidence of the facts stated in the affidavit; provided, however, that no such 
affidavit shall be used as evidence in any court except in a suit or proceeding 
in which may be involved the question of the right of a person or persons to 
succeed to or to receive the property of the decedent named in the affidavit, and 
then only to establish those facts, or in the criminal court in aid of the 
prosecution of the maker of the affidavit on the ground that it was and is false. 
Such affidavits filed with respect to the estates of persons heretofore deceased 
shall be received for registration and may be used with the same effect as 
affidavits as to persons dying hereafter. 

(d) Any such affidavit that has been copied in the county register’s records 
for twenty (20) years or more before being offered in evidence shall not be 
rejected as evidence because of any formal defect in the form of the jurat 
attached thereto. 

(e)(1) Any person feeling aggrieved by the recording of any such affidavit, 

may, at any time within six (6) years of the recording of the affidavit, bring 

a suit in the chancery court of the county where the affidavit may be 

recorded, challenging the verity of any or all of the facts that may be stated 

in the affidavit, and if the court finds any facts set forth in the affidavit are 
not true according to the proof, it shall order so much of the affidavit as it 
may find to be false to be expunged from the records of the county. In any 
proceeding challenging the truthfulness of any fact set forth in any such 
affidavit, the burden of proof to show the truthfulness of the statement shall 
rest upon the defendants to the proceeding, and all persons whose interests 
might be affected by the suit shall be made parties defendant. Any such suit 
shall be local to the county in which the affidavit may be recorded and 
nonresident defendants shall be made parties by the usual procedure of 
publication and the mailing by the clerk and master of a copy of the bill to 
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the last known address of each defendant. 

(2) If an affidavit has been recorded in more than one county of the state, 
the action may be brought in any one of those counties; and a certified copy 
of the judgment or decree of the court in that cause expunging the affidavit, 
or any part of the affidavit, may be filed for recordation in any of the other 
counties in which the affidavit may have been recorded; and the recordation 
of the certified copy of the judgment or decree shall be as effective to work the 
expunction of the affidavit there recorded as if the suit had been instituted 
and prosecuted to a conclusion in that county. 

(f) Whoever willfully, corruptly and falsely swears to any statement in any 
such affidavit known by the person to be false, or about which the person does 
not have sufficiently definite knowledge to justify the making of such a sworn 
statement, and the statement is false, commits a Class E felony. 


History. Estates (4th ed., Phillips and Robinson), 
Acts 1937, ch. 128, §§ 1-6; C. Supp. 1950, §§ 826, 834. 
8§ 8350.1-8350.6; T.C.A. (orig. ed.), 8§ 30-1201 Tennessee Forms (Robinson, Ramsey and 


— 30-1206; Acts 1989, ch. 591, § 28. Harwell), No. 4-1402. 
Cross-References. Law Reviews. 

Penalty for Class E felony, § 40-35-11. The Tennessee Recording System (Toxey H. 
Toxtbooks. Sewell), 50 Tenn. L. Rev. 1 (1982). 


Pritchard on Wills and Administration of 


30-2-713. Satisfaction of pecuniary bequests, devises or transfers by 
distribution in kind — Agreements with beneficiaries and 
governmental authorities. 


(a) Whenever an executor, administrator with will annexed or a trustee is 
empowered under the will or trust of a decedent to satisfy a pecuniary bequest, 
devise or transfer in trust, in kind with assets at their value for federal estate 
tax purposes, that fiduciary, in order to implement such a bequest, devise or 
transfer in trust, must, unless the governing instrument provides otherwise, 
distribute assets, including cash, fairly representative of appreciation or 
depreciation in the value of all property thus available for distribution in 
satisfaction of the pecuniary bequest, devise or transfer. 

(b) This section is not intended to change the law presently applicable to 
fiduciaries in this state, but is a statement of the fiduciary principles applicable 
to fiduciaries and is declaratory of the present law of this state. 

(c) The personal representative of an estate and trustees are authorized to 
' enter into agreements with beneficiaries and with governmental authorities, 
agreeing to make distribution in accordance with this section for any purpose 
that they deem to be in the best interests of the estate, including the purpose 
of protecting and preserving the federal estate tax marital deduction for a 
decedent without regard to the decedent’s date of death, or the state inheri- 
tance tax marital deduction for a decedent dying before January 1, 2016, as 
applicable to the estate. The guardian or conservator of a surviving beneficiary 
or the personal representative of a deceased beneficiary is empowered to enter 
into agreements pursuant to this subsection (c) for and on behalf of the 
beneficiary or deceased beneficiary. 
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Law Reviews. 

Inheritance Taxation — The “Tainted Asset” 
Rule: A Problem With Tennessee’s Marital De- 
duction, 11 Mem. St. U.L. Rev. 643 (1981). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

The Marital Deduction — Effect of Revenue 
Procedure 64-19 (Robert W. Knolton), 33 Tenn. 
L. Rev. 493 (1966). 


History. 
Acts 1965, ch. 284, §§ 1-3; T.C.A., § 30-1317; 
Acts 1984, ch. 579, § 1; 2017, ch. 290, § 4. 


Cross-References. 
Inheritance tax deductions, § 67-8-315. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 955, 986. 


30-2-714. Recovery of assets after close of estate. 


(a) When all the debts of any deceased person are paid in full, and the 
administrator or executor of the deceased persons has resigned, or is dead, and 
there is no person representing the deceased person as administrator or 
executor, and there are claims due the estate of the decedent, that, from 
insolvency or other cause, were not collected by the administrator or executor 
of the decedent, then, the next of kin of the deceased persons may sue for, 
receive, and collect those claims in their own names; provided, however, that 
the claims so received shall be distributed in accordance with the statutes of 
descent and distribution, if the person left no will, but in the event the person 
left a last will and testament, then in accordance with the will. 

(b) If the claims, or any of them, were reduced to judgment in the lifetime of 
the decedent, or by the decedent’s administrator or executor, then the judg- 
ment may be revived by scire facias in the name of the next of kin of the 


decedent, to enable the next of kin to enforce collection of the judgment. 


History. 

Acts 1859-1860, ch. 58, §§ 1, 2; Shan., 
8§ 4062, 4063; Code 1932, §§ 8345, 8346; 
T.C.A. (orig. ed.), §§ 30-1401, 30-1402. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th 
§§ 496, 714. 


ed., Phillips and Robinson), 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 


. Resignation or Death — Necessity. 
. Parties Plaintiff. 
. Wrongful Death. 


me wWNH 


. Resignation or Death — Necessity. 

This statute only allows the distributees to 
collect assets unadministered after the resigna- 
tion or death of the personal representative, 
and does not apply to a case where no personal 
representative was ever appointed. Trafford v. 
Wilkinson, 3 Cooper’s Tenn. Ch. 449 (1877). 


2. Parties Plaintiff. 

This statute, in the case provided for, gives 
the right to sue to the distributees as a class, 
and less than the whole cannot represent the 
estate, or protect the party sued. Trafford v. 
Wilkinson, 3 Cooper’s Tenn. Ch. 449 (1877). 


3. Wrongful Death. 

This section allows a widow and children to 
maintain a wrongful death action as “next of 
kin.” Allen v. Clinchfield R. Co., 325 F. Supp. 
1305, 1971 U.S. Dist. LEXIS 13906 (E.D. Tenn. 
1971). 
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CHAPTER 3 
ABSENTEES’ ESTATES 
Part 1. Uniform Law 
Section 
30-3-101. Short title. 


30-3-102. 


30-3-103. 


30-3-104. 
30-3-105. 
30-3-106. 
30-3-107. 
30-3-108. 
30-3-109. 
30-3-110. 
30-3-111. 
30-3-112. 
30-3-113. 
30-3-114. 


30-3-201. 
30-3-202. 
30-3-203. 
30-3-204. 
30-3-205. 
30-3-206. 
30-3-207. 
30-3-208. 
30-3-209. 
30-3-210. 


Presumption of death from mere absence — Exposure to specific peril considered — 
Distribution of funds of absentee. 

Provisions of insurance policies relative to proof of absence or death declared invalid — 
Statutory period of limitations. 

Receiver — Appointment — Powers. 

Temporary receiver. 

Notices. 

Search for absentee directed by court. 

Final hearing and finding. 

Claim of absentee barred by judgment. 

Termination of receivership. 

Distribution of property. 

Insurance proceeds. 

Fund for reimbursement of appearing absentees. 

Construction and application of part. 


Part 2. Conservators 


“Absentee” defined. 

Jurisdiction — Grounds for appointment. 
Transfer of property without conservatorship. 
Limited conservatorship for specific property. 
Petition for appointment. 

Hearing on petition — Notice — Appointment. 
Oath and bond. 

Duties. 

Resignation and discharge. 

Termination of conservatorship. 


PART 1 
UNIFORM LAW 


30-3-101. Short title. 


This part shall be known and may be cited as the “Uniform Absence as 
Evidence of Death and Absentees’ Property Law.” 


History. 


Acts 1941, ch. 102, § 18; C. Supp. 1950, 
§ 8407.9 (Williams, § 8407.22); T.C.A. (orig. 
ed.), § 30-1801. 


Cross-References. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Estates (4th ed., Phillips and Robinson), 
§§ 537, 919. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 300.5. 


Law Reviews. 
Dead or Alive? The Tom Buntin Cases (Don- 
ald F. Paine) 28 No. 5 Tenn. B.J. 37 (1992). 


Textbooks. 
Pritchard on Wills and Administration of 
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NOTES TO DECISIONS 
Analysis 2. Personalty and Life Insurance Distin- 
guished. 

Distinction between the absentee’s person- 
alty on one hand, and the proceeds of a life 
insurance policy on the other, is consistently 
carried throughout the Uniform Act as adopted 
in Tennessee. Armstrong v. Pilot Life Ins. Co., 


656 S.W.2d 18, 1983 Tenn. App. LEXIS 716 
(Tenn. Ct. App. 1983). 


1. Modification of Common Law. 
2. Personalty and Life Insurance Distin- 
guished. 


1. Modification of Common Law. 

This part expressly modifies the common law 
rule by abolishing the seven-year presumption 
of death. Armstrong v. Pilot Life Ins. Co., 656 
S.W.2d 18, 1983 Tenn. App. LEXIS 716 (Tenn. 
Ct. App. 1983). 


30-3-102. Presumption of death from mere absence — Exposure to 
specific peril considered — Distribution of funds of absen- 
tee. 


(a) Aperson absent from such person’s place of residence and unheard of for 
seven (7) years or longer, whose absence is not satisfactorily explained, is 
presumed to be dead; provided, however, such presumption may be rebutted by 
proof. 

(b) Exposure to specific peril shall be considered in every case. If during 
such absence the person has been exposed to a specific peril of death, this fact 
shall be considered by the court, or if there be a jury, shall be sufficient 
evidence for submission to the jury. 

(c) If the clerks of the respective courts of record and/or the personal 
representatives have any funds belonging to such absentee who, upon the 
order of the court, is determined to be dead, such funds shall be distributed 
according to law as of the date of death of the absentee as determined by the 
court. The validity and effect of the distribution of the property shall be 
determined by the court having probate jurisdiction administering the estate. 


History. 

Acts 1941, ch. 102, § 1; 1949, ch. 265, § 1; 
mod. C. Supp. 1950, § 8407.10; T.C.A. (orig. 
ed.), § 30-1802; Acts 1985, ch. 140, § 238; 2001, 
p21.) § al. 


Compiler’s Notes. 

Acts 2001, ch. 121, § 6 provided that the 
amendment by that act shall apply to any 
person whose death has not previously been 
adjudicated under title 30, chapter 3, part 1, 
regardless of the date of disappearance or ab- 
sence. 


Cross-References. 
Presumption as to persons missing in action, 
§ 24-5-110. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 191. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 537, 830, 920. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 300.5. 


NOTES TO DECISIONS 


Analysis 


. Effect of Federal Statutes. 
. Presumption of Death. 
Res Judicata. 

. Death Not Shown. 


. Effect of Federal Statutes. 
Beneficiary was not precluded from introduc- 


ea PONE 


ing evidence that presumed death was earlier 
than that specified in National Service Life 
Insurance Act. Peak v. United States, 353 U.S. 
43A77:S. Cty 6le;.) LeHd2d. 631, 195758. 
LEXIS 1729 (1957). 


2. Presumption of Death. 
Subsection (c) of this section permitted the 
rebuttable presumption of death to remain in 


30-3-103 


effect for purposes of distributing the funds and 
other personalty of the absentee coming into 
the hands of court clerks, administrators and 
executors after the person has been missing for 
seven years, but did not reinstate the rebut- 
table presumption for all purposes. Armstrong 
v. Pilot Life Ins. Co., 656 S.W.2d 18, 1983 Tenn. 
App. LEXIS 716 (Tenn. Ct. App. 1983). 


3. Res Judicata. 

Claimed “presumption of death” of insured 
did not preclude the plea of res judicata in a 
subsequent suit trying to establish the insureds 
death after an earlier suit trying to establish 
his death. White v. White, 876 S.W.2d 837, 1994 
Tenn. LEXIS 134 (Tenn. 1994). 

Where issue litigated at the first trial and the 
issue alleged in the later suit were not the 
same, in that in the later case, the proof neces- 
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sary for recovery was different than that re- 
quired in the first case, the jury’s finding in the 
first suit did not preclude a subsequent finding 
on the same issue, and the judgment in the 
prior case would not bar the subsequent suit. 
White v. White, 876 S.W.2d 837, 1994 Tenn. 
LEXIS 134 (Tenn. 1994). 


4, Death Not Shown. 

Where the very best that could be said of the 
evidence in plaintiffs behalf regarding her hus- 
band’s absence since 1974 was that it did not 
preponderate either way, even if viewed in the 
form desired by plaintiff, plaintiff failed to 
establish his death under existing law in Ten- 
nessee. Armstrong v. Pilot Life Ins. Co., 656 
S.W.2d 18, 1983 Tenn. App. LEXIS 716 (Tenn. 
Ct. App. 1983). 


30-3-103. Provisions of insurance policies relative to proof of absence 
or death declared invalid — Statutory period of limita- 


tions. 


(a) No provisions concerning the effect to be given to evidence of absence or 
of death, in any policy of life or accident insurance or in the charter or bylaws 
of any mutual or fraternal insurance association executed or adopted after 
February 15, 1941, shall be valid. 

(b)(1) When any such policy, charter or bylaws executed or adopted after 

February 15, 1941, contains a provision requiring a beneficiary to bring suit 

upon a claim of death within one (1) year or other period after the death of 

the insured, and the fact of the absence of the insured is relied upon by the 
beneficiary as evidence of the death, the action may be begun, notwithstand- 
ing such provision in the policy or charter or bylaws, at any time within the 
statutory period of limitation for actions on contracts in writing dating from 
the date of the giving of written notice of such absence to the insurer, which 
notice shall be given within one (1) year from the date when the beneficiary 
last heard of the absent insured. If such notice is not given, then the 
statutory period runs from the time when the absent person was last heard 
of by the beneficiary. 

(2) Provided, that if the seven (7) year absence is relied upon to establish 
death, then the statutory period of limitations shall only commence to run at 
the end of the seven (7) years. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 927. 


History. 
Acts 1941, ch. 102, § 2; C. Supp. 1950, 
§ 8407.11; T.C.A. (orig. ed.), § 30-1803. 


NOTES TO DECISIONS 
Analysis issue alleged in the later suit were not the 
same, in that in the later case, the proof neces- 
sary for recovery was different than that re- 
quired in the first case, the jury’s finding in the 


first suit did not preclude a subsequent finding 
on the same issue, and the judgment in the 


1. Res Judicata. 
2. Statute of Limitations. 


1. Res Judicata. 
Where issue litigated at the first trial and the 
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prior case would not bar the subsequent suit. 
White v. White, 876 S.W.2d 837, 1994 Tenn. 
LEXIS 134 (Tenn. 1994). 


2. Statute of Limitations. 

Where notice was given to insurer of in- 
sured’s absence on March 9, 1984, less than a 
year after the insured’s disappearance, and 
since the statute of limitations for suits on 
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insurance policies was six years, suit could 
have been brought anytime prior to March 10, 
1990; however, the suit was not filed until 
November 20, 1990, approximately eight 
months after the time for filing had expired, 
and consequently, the cause of action alleging 
“the fact of absence” as evidence of the insured’s 
death was barred. White v. White, 876 S.W.2d 
837, 1994 Tenn. LEXIS 134 (Tenn. 1994). 


30-3-104. Receiver — Appointment — Powers. 


(a) When a person domiciled in this state and having an interest in any form 
of property disappears and is absent from the person’s place of residence 
without being heard of after diligent inquiry, upon application for a finding of 
- such disappearance and absence and of the necessity for the appointment of a 
receiver to the chancery court of the county of the absentee’s domicile by any 
person who would have an interest in the property were the absentee deceased 
or by an insurer or surety or creditor of such absentee, after notice as provided 
in § 30-3-106 and upon good cause being shown, the court may find that the 
person was last heard of as of a date certain and may appoint a receiver to take 
charge of the person’s estate. The absentee shall be made a party to the 
proceeding, and any other person who would have an interest in the property 
were the absentee deceased, upon direction by the court, may be made party to 
the proceeding. 

(b) The receiver, upon giving bond to be fixed in amount and with surety to 
be approved by the court, and upon such conditions as will ensure the 
conservation of such property, shall, under the direction of the court, admin- 
ister the property as an equity receivership with power: 

(1) To take possession of all property of the absentee wherever situated; 

(2) To collect all debts due the absentee; 

(3) To bring and defend suits; 

(4) To pay insurance premiums; 

(5) With the approval of the court in each case, to pay all debts due by the 
absentee; and 

(6) To pay over the proceeds of such part or all of the property, or the 
income thereof, as may be necessary for the maintenance and support of the 
absentee’s dependents, and if the personal property of the absentee be not 
sufficient to pay all of the absentee’s debt and to provide for the maintenance 
and support of the absentee’s dependents, the receiver may apply to the 
court for an order to sell or mortgage so much of the real estate as may be 
necessary therefor, the sale or mortgage to be reported to, approved and 
confirmed by the court and the receiver to be ordered to make a deed 
conveying or mortgaging the real property to the purchaser or lender upon 
the purchaser or lender complying with the terms of sale or mortgage. 


Estates (4th ed., Phillips and Robinson), 
§§ 921, 923. 


History. 
Acts 1941, ch. 102, § 3; C. Supp. 1950, 
§ 8407.12; T.C.A. (orig. ed.), § 30-1804. 


Textbooks. 
Pritchard on Wills and Administration of 
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30-3-105. Temporary receiver. 


(a) Upon the filing of the application referred to in § 30-3-104, the court 
may for cause shown appoint a temporary receiver to take charge of the 
property of the absentee and conserve it pending hearing upon the application. 
Such temporary receiver shall qualify by giving bond in an amount and with 
surety to be approved by the court and shall exercise only the powers named 
by the court. 

(b) Should a permanent receiver be appointed, the temporary receiver shall 
turn over all property in the temporary receiver’s possession, less such as may 
be necessary to cover the temporary receiver’s expenses and compensation as 
allowed by the court, to the permanent receiver, and shall file the temporary 
receiver’s final account and upon its approval be discharged. 

(c) Should the application for permanent receiver be denied, the temporary 
receiver shall restore to those from whom it may have been obtained all 
property in the temporary receiver’s possession, less only as may be necessary 
to cover the temporary receiver’s expenses and compensation as allowed by the 
court, and shall file a final account and be discharged. Where the application 
is denied the expenses of the temporary receivership and the compensation of 
the temporary receiver may, in the discretion of the court, be taxed as costs of 
the proceeding to be paid by the applicant and shall be enforceable by the 
temporary receiver against the applicant. 


History. Textbooks. 
Acts 194 Ter” LOZ i837 Ge UDR. ALOU, Pritchard on Wills and Administration of 
§ 8407.12; T.C.A. (orig. ed.), § 30-1805. Estates (4th ed., Phillips and Robinson), § 922. 


30-3-106. Notices. 


All notices required under this part shall be served upon all parties, ordered 
by the court to be served, in the manner prescribed by existing statutes or 
rules, except that in addition thereto the absentee shall be served by publica- 
tion once a week for four (4) successive weeks in a newspaper printed in the 
English language of general circulation in the county of the absentee’s 
domicile, the last publication to be not less than ten (10) nor more than twenty 
(20) days prior to the time set for any hearing. The original notice prescribed 
in § 30-3-104, shall require each person claiming an interest in the property of 
the absentee to file in court within a time fixed by the court a statement of the 
nature and extent of such interest. 


History. Textbooks. 
Acts 1941, ch. 102, § 4; C. Supp. 1950, Pritchard on Wills and Administration of 
§ 8407.13; T.C.A. (orig. ed.), § 30-1806. Estates (4th ed., Phillips and Robinson), § 921. 


30-3-107. Search for absentee directed by court. 


(a) The court, upon application, may direct the receiver to make search for 
the absentee in any manner which the court may deem advisable, including 
any or all of the following methods: 

(1) By inserting in one or more suitable periodicals a notice requesting 
information from any person having knowledge of the absentee’s 
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whereabouts; 
(2) By notifying officers of justice and public welfare agencies in appro- 
priate locations of the absentee’s disappearance; or 
(3) By engaging the services of an investigation agency. 
(b) The expenses of such search and of the notices provided for in § 30-3-106 
shall be taxed as costs and paid out of the property of the absentee. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 924. 


History. 
Acts 1941, ch. 102, § 5; C. Supp. 1950, 
§ 8407.14; T.C.A. (orig. ed.), § 30-1807. 


30-3-108. Final hearing and finding. 


(a) At any time during the proceedings, upon application to the court and 
presentation of satisfactory evidence of the absentee’s death, the court may 
make a final finding and decree that the absentee is dead, in which event the 
decree and a transcript of all of the receivership proceedings shall be certified 
to the probate court for any administration required by law upon the estate of 
a decedent, and the receivership court shall proceed no further except for the 
purposes hereinafter set forth in § 30-3-110(1) and (3). 

(b) After the lapse of seven (7) years from the date of the finding provided for 
in § 30-3-104, if the absentee has not appeared and if the court has received 
evidence sufficient to rebut the presumption that a person absent seven (7) 
years is dead, then the court may proceed to take further evidence and 
thereafter make a final finding and enter a decree declaring that all interest of 
the absentee in the absentee’s property has ceased and devolved upon others 
by reason of the absentee’s failure to appear and make claim. 

(c) After the lapse of seven (7) years from the date of the finding provided for 
in § 30-3-104, if the absentee has not appeared and if sufficient proof has not 
been received to rebut the presumption that a person absent seven (7) years is 
dead, then the court may make a final finding and decree that the absentee is 
dead, in which event the decree and a transcript of all of the receivership 
proceedings shall be certified to the probate court for any administration 
required by law upon the estate of a decedent, and the receivership court shall 
proceed no further except for the purposes hereinafter set forth in § 30-3-110. 


History. 

Acts’ 1941, ch.. 102, § 6; C. Supp. 1950, 
§ 8407.15; T.C.A. (orig. ed.), § 30-1808; Acts 
2001, ch. 121, §§ 2, 3. 


Compiler’s Notes. 

Acts 2001, ch. 121, § 6 provided that the 
amendments by that act shall apply to any 
person whose death has not previously been 


adjudicated under title 30, chapter 3, part 1, 
regardless of the date of disappearance or ab- 
sence. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 925, 926. 


30-3-109. Claim of absentee barred by judgment. 


No action shall be brought by an absentee to recover any portion of the 
absentee’s property after the final finding and judgment provided for in 


§ 30-3-108. 


30-3-110 


History. 
Acts (1941, ch: 102) $ 7 C. Supp: 71950, 
§ 8407.16; T.C.A. (orig. ed.), § 30-1809. 
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Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 929. 


30-3-110. Termination of receivership. 


Upon the entry of any final finding and decree as provided in § 30-3-108, the 
court shall proceed to wind up the receivership and terminate the proceedings: 
(1) In the case of a finding under subsections (a) or (c) of § 30-3-108, that 

the absentee is dead: 

(A) By satisfying all outstanding debts and charges of the receivership; 
and 

(B) By then certifying the proceedings to the probate court; or 
(2) In the case of a finding under § 30-3-108(b): 

(A) By satisfying all outstanding debts and charges; 

(B) By then deducting for the insurance fund provided in § 30-3-113, a 
sum equal to twenty-five percent (25%) of the total value of the property 
remaining, including amounts paid to the receivership estate from policies 
of insurance on the absentee’s life; and 

(C) By distributing the remaining property as provided in § 30-3-111; 
and 
(3) In both cases by requiring the receiver’s account and upon its approval 

discharging the receiver and the receiver’s bondsmen and entering a final 
decree terminating the receivership. 


History. 

Acts 1941, ch. 102, § 8; C. Supp. 1950, 
§ 8407.17; T.C.A. (orig. ed.), § 30-1810; Acts 
Z00T. "Ch 21k ers: 


Compiler’s Notes. 
Acts 2001, ch. 121, § 6 provided that the 
amendment by that act shall apply to any 


adjudicated under title 30, chapter 3, part 1, 
regardless of the date of disappearance or ab- 
sence. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
$§ 925, 926. 


person whose death has not previously been 


30-3-111. Distribution of property. 


The property remaining for distribution in accordance with § 30-3- 
110(2)(C), shall be distributed among those persons who would be entitled 
thereto under the laws of descent and distribution of this state had the 
absentee died intestate as of the date determined by the court in its final 
finding and decree, or in case the absentee leaves a document which, had the 
absentee died, would under the laws of this state be entitled to probate as the 
absentee’s will, the distribution shall be according to the terms of that 
document as of that date. The validity and effect of the distribution of the 
property shall be determined by the court administering the receivership and 
shall be final and binding upon all persons including the absentee. 


History. 
Acts 1941, ch. 102, § 9; C. Supp. 1950, 
§ 8407.18; T.C.A. (orig. ed.), § 30-1811. 


Intestate succession title 31, chapter 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 926, 929. 


Cross-References. 
Distribution of estates, title 30, ch. 2, part 7. 
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30-3-112. Insurance proceeds. 


(a) At the time of the distribution under § 30-3-111, the court may direct the 
payment to the beneficiaries of any sums due and unpaid under any policies of 
insurance upon the life of the absentee, if the claim is uncontested by the 
insurer. 

(b) Ifthe claim is contested the court shall take jurisdiction of the action and 
shall submit to a jury, if one be called for, the issue of death of the insured and 
any other issues arising under the policy. 

(c) Where the survival of a named beneficiary is not established this part 
shall apply as if the proceeds of the insurance were a part of the estate of the 
absentee. | 
_ (d) If in any proceeding under subsections (a) and (b) the absentee is not 

found to be deceased and the policy provides for a surrender value, the 
beneficiary may request the receiver, acting for the insured, to demand the 
payment of surrender value. The receiver’s receipt for such payment shall be 
a release to the insurer of all claims under the policy. The receiver shall pay 
over to the beneficiary (if surviving the insured, otherwise to the estate of the 
absentee) the sum thus received, reserving only an amount allowed by the 
court as costs of the proceedings under this section. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 927. 


History. 
Acts 1941, ch. 102, § 10; C. Supp. 1950, 
§ 8407.19; T.C.A. (orig. ed.), § 30-1812. 


30-3-113. Fund for reimbursement of appearing absentees. 


(a) In each case of termination of receivership as provided in § 30-3-110, the 
court, except in cases where the proceedings have been certified to the probate 
court under § 30-3-108(a) or (c), shall set aside the sum there named and 
direct its payment by the receiver to the state treasurer, who shall deal with 
such sum in accordance with the Uniform Unclaimed Property Act, compiled in 
title 66, chapter 29. 

(b) Any person lawfully entitled to receive any money paid to the state 
treasurer pursuant to this section may claim the amount due in accordance 
with the Uniform Unclaimed Property Act. 

(c) All sums held by the state treasurer under this part prior to May 9, 2005, 
shall be transferred to the appropriate account within the state treasury that 
is maintained for the prompt payment of claims under the Uniform Disposition 
of Unclaimed Property Act, and all such sums and claims shall be handled in 
accordance with the Uniform Disposition of Unclaimed Property Act. 


History... 

Acts 1941, ch. 102, § 11; C. Supp. 1950, 
§ 8407.20; T.C.A. (orig. ed.), § 30-1813; Acts 
2001, ch. 121, § 5; 2005, ch. 141, § 1; 2017, ch. 
457, § 2. 


Compiler’s Notes. 

Acts 2001, ch. 121, § 6 provided that the 
amendment by that act shall apply to any person 
whose death has not previously been adjudicated 


under title 30, chapter 3, part 1, regardless of the 
date of disappearance or absence. 

Acts 2005, ch. 141, § 4 provided that the 
amendment by that Act applied to all future 
and existing sums held by the state treasurer 
pursuant to title 30, chapter 3, part 1, regard- 
less of the date the sums were received. 


Textbooks. 
Pritchard on Wills and Administration of 
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Estates (4th ed., Phillips and Robinson), 
§§ 928, 929. 


30-3-114. Construction and application of part. 


(a) This part shall be so interpreted and construed as to effectuate the 
general purpose to make uniform the law of those states which enact the same 
law. 

(b) This part shall have no retroactive application to the time prior to 
February 15, 1941. 


History. Textbooks. 
Acts 1941, ch. 102, §§ 12, 16; C. Supp. 1950, Pritchard on Wills and Administration of 


8§ 8407.21, 8407.22 (Williams, § 8407.24); Estates (4th ed., Phillips and Robinson), § 919. 
T.C.A. (orig. ed.), §§ 30-1814, 30-1815. 


PART 2 
CONSERVATORS 


30-3-201. “Absentee” defined. 


As used in this part unless the context otherwise requires, an “absentee” is: 

(1) Any person serving in or with the armed forces of the United States, in 
or with the Red Cross, in or with the merchant marines or otherwise, during 
any period of time when a state of hostilities exists between the United 
States and any other power and for one (1) year thereafter, who has been 
reported or listed as missing in action, interned in a neutral country, 
beleaguered, besieged or captured by the enemy; and 

(2) Any resident of this state, or any person owning property in this state, 
who disappears under circumstances indicating that the person may have 
died, either naturally, accidentally or at the hand of another, or may have 
disappeared as the result of mental derangement, amnesia or other mental 
cause. 


History. Textbooks. 
Acts 1972, ch. 785, § 1; T.C.A., § 30-1901. Pritchard on Wills and Administration of 
Crdaatietercnincs Estates (4th ed., Phillips and Robinson), 
5 §§ 930, 931. 


Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 

Public administrators, guardians, and trust- 
ees, title 30, ch. 1, part 4. 


30-3-202. Jurisdiction — Grounds for appointment. 


The chancery or probate court has jurisdiction to appoint a conservator of the 
estate of an absentee as defined in this part upon a showing that: 

(1) The absentee has an interest in any form of property in this state, or 
is a legal resident of this state, or has a spouse or next of kin who is a legal 
resident of this state, and the absentee has not provided an adequate power 
of attorney authorizing another to act in the absentee’s behalf with regard to 
the property or interest or the term of any such power of attorney has 
expired; and 
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(2) A necessity exists for providing care for the property or estate of the 
absentee or care for or judgments concerning the absentee’s spouse and 
children; or if the absentee has no spouse and children, the absentee’s 
mother or father. 


History. Law Reviews. 

Acts 1972, ch. 785, § 2; T.C.A. (orig. ed.) Pleadings, Motions and Pre-Trial Procedure, 
§ 30-1902. 4 Mem. St. U.L. Rev. 219 (1974). 
Textbooks. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 930. 


30-3-203. Transfer of property without conservatorship. 


(a) If the spouse of any person defined as an absentee in § 30-3-201(1), or 
next of kin if the absentee has no spouse, wishes to sell or transfer any property 
of the absentee that has a gross value of less than five thousand dollars 
($5,000), or requires the consent of the absentee in any matter regarding the 
absentee’s children, or in any other matter in which the gross value of the 
subject matter is less than five thousand dollars ($5,000), the spouse or next of 
kin may apply to the chancery or probate court for an order authorizing the 
sale, transfer, or consent, without opening a full conservatorship proceeding as 
provided by this part. The spouse or next of kin may make the application 
without the assistance of an attorney. 

(b) The application shall be made by petition on the following form, which 
form shall be made readily available to the applicant by the clerk and master 
of the chancery court and the clerk of the probate court: 


In re: (absentee), case number 
PETITION FOR SUMMARY RELIEF 

Petitioner, whose residence is (street 
and number) (city or town), and (county) 
Tennessee, and who is the (describe relationship to absen- 
tee) of the absentee, (name), states that the absentee has 
been (imprisoned or missing in action) since (date) 
when (describe details). 

Petitioner desires to sell/transfer (describe property) of 
the value of (value) because (give 
reasons). 

The terms of sale/transfer are (give terms). 


Petitioner requires the consent of the absentee for the purpose of 


Petitioner 

State of Tennessee 

County of 

The above named, (petitioner’s name), being by me duly 
sworn, says the foregoing petition is true and correct to the best of his/her 
knowledge and belief. 
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Notary Public 
My commission expires 


(c) The court shall, without hearing or notice, enter an order on the petition 
if it deems the relief requested in the petition necessary to protect the best 
interests of the absentee or the absentee’s dependents. 

(d) The order shall be prima facie evidence of the validity of the proceedings 
and the authority of the petitioner to make a conveyance or transfer of the 
property or to give the absentee’s consent in any matter prescribed by 
subsections (a) and (b) of this section. 


History. 
Acts 1972, ch. 785, § 3; T.C.A., § 30-1908. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 935. 


30-3-204. Limited conservatorship for specific property. 


(a) If the spouse, or the next of kin if there is no spouse, of any person 
defined as an absentee under § 30-3-201(1), wishes to sell, lease, or mortgage 
specific property having a gross value of five thousand dollars ($5,000) or more, 
owned by the absentee or in which the absentee had an interest, or take 
specific action with respect to the absentee’s interest having a gross value of 
five thousand dollars ($5,000) or more, the spouse or next of kin may petition 
the chancery or probate court for an order authorizing the action with respect 
to that property or interest. 

(b) The petition shall be sworn to by the petitioner and shall state: 

(1) The names, addresses, and age of the spouse, children, mother, father, 
brothers, and sisters, or if none of these are living, the next of kin, of the 
absentee; 

(2) The name, address, and age of any other person who would have an 
interest in the property or the estate of the absentee if the absentee were 
deceased; 

(3) The exact circumstances that cause the person missing to be an 
absentee under § 30-3-201, including the date the absentee was first known 
missing, interned, beleaguered, etc.; 

(4) The reasons for the action for which the petition seeks authorization; 

(5) Whether or not the person alleged to be an absentee has a will, the 
whereabouts of the will and contents if known; and 

(6) A statement of all property constituting an asset of the alleged 
absentee’s estate or in which the absentee has any interest and the 
approximate value of that property. 

(c) Notice of the hearing on the petition shall be given to all persons named in 
the petition by registered mail or certified mail with return receipt requested. 

(d) The judge shall hear evidence on the question of whether the person 
alleged to be missing, interned, beleaguered, etc., is an absentee as defined by 
§ 30-3-201, and on the question of whether the action in question should be 
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authorized. Any person interested in the proceedings may intervene with leave 
of the court. 

(e) The court may in its discretion appoint a guardian ad litem to represent 
the alleged absentee at the hearing. 

(f) If after hearing, the court is satisfied that the person alleged to be an 
absentee is an absentee, as defined in § 30-3-201, and that the action in 
question should be authorized, and that there is no necessity for a full 
conservatorship as provided by § 30-3-205, the court shall enter an order 
appointing the petitioner as conservator for the purposes of the action that is 
the subject of the petition and authorizing the conservator to take the action 
requested in the petition. The court shall require the conservator to account for 
the proceeds of the sale, lease, or other action, but the conservator shall not be 
required to subject the other property of the absentee to a conservatorship 
proceeding. 

(g) The court may retain jurisdiction of the proceeding to make such further 
orders as it deems proper. 


History. Textbooks. 
Acts 1972, ch. 785, § 4; T.C.A., § 30-1904. Pritchard on Wills and Administration of 


Se eres. Estates (4th ed., Phillips and Robinson), § 935. 


Certified mail in lieu of registered mail, § 1- 
3-111. 


30-3-205. Petition for appointment. 


(a) The jurisdiction of the court shall be invoked by the filing of a petition by 
any person who would have an interest in the property or estate of the 
absentee were the absentee deceased, or any person who is dependent on the 
absentee for maintenance or support. 

(b) The petition shall be sworn to by the petitioner and shall state: 

(1) The names, addresses, and age of the spouse, children, mother, father, 
brothers, and sisters, or if none of these are living, the next of kin, of the 
absentee; 

(2) The name, address, and age of any other person who would have an 
interest in the property or the estate of the absentee if the absentee were 
deceased; 

(3) The exact circumstances that cause the person missing to be an 
absentee under § 30-3-201, including the date the absentee was first known 
missing, interned, beleaguered, etc.; 

(4) The necessity for establishing a conservatorship; 

(5) Whether or not the person alleged to be an absentee has a will and the 
whereabouts of the will; and 

(6) A statement of all property constituting an asset of the alleged 
absentee’s estate or in which the absentee has any interest and the 
approximate value of that property. 


History. Textbooks. 
Acts 1972, ch. 785, § 5; T.C.A., § 30-1905. Pritchard on Wills and Administration of 
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Estates (4th ed., Phillips and Robinson), § 932. 


30-3-206. Hearing on petition — Notice — Appointment. 


(a) Notice of the hearing on the petition to appoint a conservator shall be 
given to all persons named in the petition by registered mail, certified mail 
with return receipt requested or by personal service of legal process. 

(b) The judge shall hear evidence on the question of whether the person 
alleged to be missing, interned, beleaguered, etc., is an absentee as defined by 
§ 30-3-201, and on the question of who is entitled to appointment as conser- 
vator. Any person interested in the proceedings may intervene with leave of 
the court. 

(c) The court may in its discretion appoint a guardian ad litem to represent 
the alleged absentee at the hearing. 

(d) If after hearing, the court is satisfied that the person alleged to be an 
absentee is an absentee, as defined in § 30-3-201, and that it is necessary that 
a conservatorship be established, the court shall appoint a conservator of the 
estate and property of the absentee to take charge of the absentee’s estate and 
property under the supervision and subject to the further orders of the court. 

(e) In the appointment of a conservator, the court shall give due consider- 
ation to the appointment of one (1) of the next of kin of the absentee if the next 
of kin is a fit and proper person and is qualified to act. 


History. ! Textbooks. 
Acts 1972, ch. 785, § 6; 1978, ch. 649, § 1; Pritchard on Wills and Administration of 
T.C.A., § 30-1906. Estates (4th ed., Phillips and Robinson), § 932. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


30-3-207. Oath and bond. 


(a) Every conservator, before exercising authority as conservator, shall take 
oath to faithfully perform the duties of conservator and to render true accounts 
whenever required according to law, which oath may be administered by any 
officer authorized to administer oaths under the laws of this state. The oath 
shall be filed with the court. 

(b) The court may require the conservator to give bond in the same manner 
as that required of incompetents as set forth in [former] title 34, chapter 4 
[repealed]. 


History. erning guardian’s and conservator’s bonds, see 
Acts 1972, ch. 785, §§ 7, 8; T.C.A., §§ 30- §§ 34-1-105, 34-5-110, 34-6-106. 


1907, 30-1908. 
Textbooks. 


Compiler’s Notes. Pritchard on Wills and Administration of 


Title 34, chapter 4, referred to in this section, Egtates (4th ed., Phillips and Robinson), § 933. 
has been repealed. For present provisions gov- 


30-3-208. Duties. 


The conservator shall have all the rights, powers, and duties of a guardian 
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of the property as established in title 34, chapters 1 and 2, and an absentee and 
an absentee’s dependents shall be entitled to all benefits accruing to a ward or 
a ward’s dependents under those chapters. The court shall have the same 
responsibility as to a conservatorship as with respect to the guardianship of 
the property under those chapters. 


History. Textbooks. 
Acts 1972, ch. 785, § 9; T.C.A., § 30-1909. Pritchard on Wills and Administration of 


Be AComimission Notes,’ In 20165, the ret- Estates (4th ed., Phillips and Robinson), § 933. 


erence in this section to "title 34, chapter 3” was 
changed to “title 34, chapters 1 and 2” by 
authority of the Code Commission. 


—30-3-209. Resignation and discharge. 


The provision for resignation and discharge of conservators for estates of 
incompetents as set forth in [former] § 34-4-113 [repealed] shall apply in the 
chancery or probate court for the resignation and discharge of a conservator 
appointed under this part. 


History. tive January 1, 1993. For new provisions, see 
Acts 1972, ch. 785, § 10; T.C.A., § 30-1910. title 34, chapter 1. 

Compiler’s Notes. Textbooks. 
Former § 34-4-113, referred to in this sec- Pritchard on Wills and Administration of 


tion, was repealed by Acts 1992, ch. 794, effec- Estates (4th ed., Phillips and Robinson), § 933. 


30-3-210. Termination of conservatorship. 


(a) At any time upon petition signed by the absentee, or on petition of an 
attorney in fact acting under an adequate power of attorney granted by the 
absentee, the court shall direct the termination of the conservatorship and the 
transfer of all property held under the conservatorship to the absentee or to the 
designated attorney in fact. 

(b) Likewise, if at any time subsequent to the appointment of a conservator 
it appears that the absentee has died and a personal representative has been 
appointed for the absentee’s estate, the court shall direct the termination of the 
conservatorship and the transfer of all property of the deceased absentee held 
under the conservatorship to the personal representative. 

(c) When the need for a conservatorship terminates, the conservator shall 
promptly file final accountings and application for discharge with the court. If 
it appears to the court that the accountings are correct and that the conser- 
vator has made full and complete transfer of the absentee’s assets as directed, 
the court may approve the accountings and discharge the conservator. If 
objections to the accountings are filed, the judge shall conduct a hearing under 
the same conditions for a hearing on objections to annual accountings. 

(d) The discharge shall operate as a release from the duties of the conser- 
vatorship and as a bar to any suit against the conservator or the conservator’s 
surety, unless the suit is commenced within one (1) year from the date of 
discharge. 


30-4-101 


History. 
Acts 1972, ch. 785, § 11; T.C.A., § 30-1911; 
Acts 1985, ch. 140, § 24. 
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Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 934. 


CHAPTER 4 

SMALL ESTATES 
Section 
30-4-101. Short title. 
30-4-102. Chapter definitions. 
30-4-103. Affidavit — Filing fees — Bond — Discharge. 
30-4-104. Administration by affiant. 
30-4-105. Construction of chapter. 


30-4-101. Short title. 


This chapter shall be known and may be cited as “The Small Estates Act.” 


History. 
Acts 1972, ch. 687, § 1; T.C.A., § 30-2001. 


Cross-References. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 
Public administrators, guardians, and trust- 
ees, title 30, ch. 1, part 4. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 493, 936. 


30-4-102. Chapter definitions. 


Law Reviews. 

Administration Under the Small Estates Act 
(Judge Herschel P. Franks), 14 No. 4 Tenn. B.J. 
3 (1978). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 


As used in this chapter, unless the context clearly requires otherwise: 
(1) “Affiant” means the person executing the affidavit provided for in 


§ 30-4-103; 


(2) “Court” means the court then exercising probate jurisdiction in the 
county in which the decedent had legal residence on the date of death; 

(3) “Person” means an individual, partnership, firm, business trust, 
corporation or other legal entity, and includes both singular and plural and 
masculine and feminine, as appropriate; 

(4) “Property” means personal property, or any interest in personal 


property, owned by the decedent on the date of death, other than personal 
property held as tenants by the entirety or jointly with right of survivorship 
or personal property payable to a beneficiary other than the decedent’s 
estate; and 

(5) “Small estate” means the estate of a decedent in which the value of the 
property does not exceed fifty thousand dollars ($50,000). 


History. 

Acts 1972, ch. 687, § 2; 1974, ch: 529, § 1; 
1979, ch. 81,§ 1; T.C.A., § 30-2002; Acts 1997, 
ch. 426, § 12; 2014, ch. 829, §§ 1, 8. 


amendments to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998, and to all wills, other 
documents and proceedings related thereto. 


Textbooks. 
Pritchard on Wills and Administration of 


Compiler’s Notes. 
Acts 1997, ch. 426, § 26 provided that the 
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Estates (4th ed., Phillips and Robinson), Preferences, Priorities, and Powers of the 
§§ 936, 938. State in the Collection of Delinquent Revenue: 

; Tennessee’s Tax Enforcement Procedures Act 
Law Reviews. 


Administration Under the Small Estates Act aha ld J. Serkin), 8 Mem. St. U.L. Rev. 707 
(Judge Herschel P. Franks), 14 No. 4 Tenn. B.J. ( ). 
3 (1978). 


30-4-103. Affidavit — Filing fees — Bond — Discharge. 


Whenever a decedent leaves a small estate, it may be administered in the 
following manner: 
(1)(A) After the expiration of forty-five (45) days from the date of dece- 
dent’s death, provided no petition for the appointment of a personal 
representative of the decedent has been filed in that period of time and 
decedent’s estate is a small estate within the meaning of this chapter, one 
(1) or more of decedent’s competent, adult legatees or devisees or personal 
representatives named in the decedent’s will, if a will was left, or heirs or 
next of kin, if no will was left, or in either a testate or intestate estate, any 
creditor proving that creditor’s debt on oath before the court, shall file with 
the clerk of the court an affidavit which shall set forth the following facts: 

(i) Whether or not decedent left a will, and if so, the original shall be 
presented to the court for examination by the clerk. The original will has 
not been proven and therefore shall not be recorded. A copy of the 
original will shall be filed to support the affidavit. The original will shall 
be deposited with the court for safekeeping; 

(ii) A list of unpaid debts left by decedent and the name and address 
of each creditor and the amount due that creditor; 

(ii) An itemized description and the value of all of decedent’s prop- 
erty, the names and addresses of all persons known to have possession 
of any of decedent’s property, and a schedule of all insurance on 
decedent’s life payable to the decedent’s estate; 

(iv) The name, age, address and relationship, if any, of each devisee, 
legatee or heir entitled to receive any of decedent’s property; and 
(B) The form of the affidavit required by this section shall disclose that 

the affiant evidences by signature that, subject to the penalty for perjury, 
the affidavit is not false or misleading and that the affiant is mindful of all 
duties imposed upon the affiant by this chapter. No clerk or assistant shall 
be liable as a result of services rendered to the affiant in good faith in 
completing the affidavit based upon information furnished by the affiant; 

(C) Upon the motion of one (1) or more of the decedent’s competent, 
adult legatees or devisees if a will was left, or the decedent’s heirs or next 
of kin if no will was left, or upon its own motion, the court may, in its 
discretion for good cause shown, reduce the forty-five day period required 
by subdivision (1)(A); 

(D) A competent adult who is not a legatee or devisee or personal 
representative named in the decedent’s will, or an heir or next of kin of the 
deceased, may be appointed as the affiant for a small estate by the court, 
if all competent adult legatees or devisees or personal representatives 
named in the decedent’s will, if a will was left, or heirs or next of kin, if no 
will was left, consent in writing to the appointment of the competent adult 
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as the affiant; provided, that any person who is appointed as an affiant 
pursuant to these provisions shall comply with all other provisions of this 
section, including the bond provisions contained in subdivision (5). The 
consent shall not be required of any personal representative who is named 
in the decedent’s will and who has renounced the appointment, in order for 
the court to appoint an affiant for a small estate; 

(2) The court shall receive and file the original affidavit as a part of the 
court’s permanent records, shall assign it a number and shall index it as 
other estates are indexed. The clerk shall deliver to the affiant as many 
certified copies of the affidavit as are requested, onto which are affixed a 
clerk’s stamp and seal certifying that the affidavit has been filed in the office 
of the probate court. An affidavit may be amended to the extent that the 
aggregate amount does not exceed the statutory limitation; 

(3) The clerk shall charge and receive such fees for processing a small 
estate as authorized and provided in §§ 8-21-401 and 32-1-112; 

(4) The affiant shall make bond payable to the state for the benefit of those 
entitled with two (2) or more sufficient sureties or one (1) corporate surety. 
The amount of the bond shall equal the value of the decedent’s estate to be 
administered under this chapter. However, bond shall not be required of the 
affiant if § 30-1-201 would not require such from a personal representative; 

(5) The affiant and the sureties on the affiant’s bond may obtain discharge 
from liability under the bond in either of two (2) ways: 

(A) The court may enter an order discharging the affiant and the 
sureties on the affiant’s bond after the affiant files: 

(i) An affidavit that each debt of the decedent is paid; and 

(ii) For a decedent dying before January 1, 2016, either the tax 
receipt issued pursuant to § 67-8-420, or the certificate issued pursuant 
to § 67-8-409(f); 

(B) Instead of filing as provided in subdivision (5)(A), the affiant and the 
sureties on the affiant’s bond may wait until the first anniversary of the 
filing of the affidavit when the court shall automatically discharge them 
from liability. 


History. 

Acts 1972, ch. 687, § 3; 1980, ch. 626, § 1; 
1981, ch. 444, § 1; 1982, ch. 565, §§ 1, 2; 
T.C.A., § 30-2003; Acts 1988, ch. 854, §§ 10, 11; 
1997, ch. 426, §§ 13-15; 2004, ch. 866, § 1; 
2005, ch. 99, § 6; 2006, ch. 813, § 1; 2018, ch. 
360, § 1; 2017, ch. 290, § 5. 


Compiler’s Notes. 

This section refers to “the certificate issued 
pursuant to § 67-8-409”; however, the certifi- 
cate language in § 67-8-409 was deleted by the 
1987 amendment to that section. 

Acts 20138, ch. 360, § 2 provided that the act, 
which amended this section, shall apply to 
small estate affidavits filed on or after July 1, 
20138. 

Acts 1997, ch. 426, § 26 provided that the 


amendments to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998, and to all wills, other 
documents and proceedings related thereto. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 938, 941. 


Law Reviews. 

Administration Under the Small Estates Act 
(Judge Herschel P. Franks), 14 No. 4 Tenn. B.J. 
3 (1978). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 
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30-4-104. Administration by affiant. 


(a) Every person indebted to decedent’s estate, or having possession of any 
property belonging to the estate, or acting as registrar or transfer agent of any 
shares of stock, bonds, notes or other evidence of ownership, indebtedness, 
property or right belonging to decedent’s estate shall be furnished a copy of the 
affidavit by the affiant, duly certified to by the clerk of the court, and upon 
receipt of the copy of affidavit, and upon demand of the affiant, shall pay, 
transfer and deliver to affiant all indebtedness owing by and other property in 
possession of or subject to registration and/or transfer by, the person to whom 
the copy of affidavit has been delivered. 

(b) Every person making payment, transfer or delivery of property belong- 
ing to a decedent’s estate to the affiant pursuant to this chapter shall be 
released and discharged from all further liability to the estate and its creditors 
to the same extent as if the payment, transfer or delivery were made to the 
duly appointed, qualified and acting personal representative of the decedent, 
and the person making the payment, transfer or delivery shall not be required 
to see to its application or to inquire into the truth or completeness of any 
statement in the affidavit. 

(c) If the decedent left a will, the decedent’s property shall be distributed as 
provided in the will, and if the decedent left no will it shall go to the decedent’s 
heirs as provided by law in case of other intestacies, and both the affiant and 
the person to whom payment, transfer or delivery of any property is made by 
the affiant shall be and remain liable, to the extent of the value of the property 
so received, to unpaid creditors of the decedent and to every other person 
having a prior claim against the decedent’s estate or prior right to any of the 
decedent’s property, and also shall be accountable to any personal representa- 
tive of the decedent thereafter appointed. 

(d) For a decedent dying before January 1, 2016, the affiant shall file returns 
and pay the tax on property in the decedent’s estate, as required by title 67, 
chapter 8, parts 3-5, as now or hereafter amended, revised or recodified. 

(e) If any person having possession of any of the decedent’s property, upon 
receipt of a copy of the affidavit certified by the clerk, refuses to pay, transfer 
or deliver the property to or at the direction of the affiant, the property may be 
recovered or transfer and delivery of the property compelled in an action 
brought in any court of competent jurisdiction for that purpose upon proof of 
the facts required to be stated in the affidavit, and costs of the proceeding shall 
be adjudged against a person wrongfully refusing to pay, transfer or deliver the 
property. 


History. (Judge Herschel P. Franks), 14 No. 4 Tenn. B.J. 
Acts 1972, ch. 687, § 4; T.C.A., § 30-2004; 8 (1978). 
Acts 2017, ch. 290, § 6. Preferences, Priorities, and Powers of the 


Beipohks State in the Collection of Delinquent Revenue: 
Perths ue bn aNiiee andl “Atainistration Or Tennessee’s Tax Enforcement Procedures Act 
Estates (4th ed., Phillips and Robinson), (Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 


8§ 939, 940. (1978). 


Law Reviews. 
Administration Under the Small Estates Act 


30-4-105 


30-4-105. Construction of chapter. 
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This chapter shall be cumulative to existing law relating to the administra- 
tion of decedents’ estates and is intended to provide an optional and alternative 
method for the administration of small estates. 


History. 
Acts 1972, ch. 687, § 5; T.C.A., § 30-2005. 


Law Reviews. 

Administration Under the Small Estates Act 
(Judge Herschel P. Franks), 14 No. 4 Tenn. B..J. 
3 (1978). 


Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 


CHAPTER 5 
INSOLVENT ESTATES 


Section 

30-5-101. 
30-5-102. 
30-5-103. 
30-5-104. 
30-5-105. 


Initiation of administration. 


Clerk’s report — Exceptions. 


Notice of insolvency — Filing — Copies. 
Notice of insolvency — Contents — Effect of no objections. 
Hearing on objection to plan — Notice. 


30-5-101. Initiation of administration. 


The administration of an insolvent estate shall begin upon the filing of a 
petition to probate or the application for letters of administration by the 
personal representative or a creditor in the court having probate jurisdiction. 


History. 

Code 1858, § 2362 (deriv. Acts 1851-1852, ch. 
283,. $21); 1871, chy i067$ 1: Shan.,'$ 4102: 
mod. Code 1932, § 8298; T.C.A. (orig. ed.), 
§ 30-701; Acts 1989, ch. 516, § 1. 


Cross-References. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, chapter 16, part 2. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 121, 432. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 45, 
767, 892, 896, 898. 


Law Reviews. 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 


NOTES TO DECISIONS 


Analysis 


. Construction of Insolvency Statutes. 

. Jurisdiction of Chancery. 

—KEstates Less than $1,000 in Value. 
—KEstates in Excess of $1,000 in Value. 
Transfer or Removal. 

—Rights on Transfer or Removal. 


ee CONE 


. Construction of Insolvency Statutes. 

Insolvency statutes must receive such con- 
struction as will advance the remedy intended 
by them, and as will suppress the evil of the 
appropriation of all the assets by some credi- 


tors to the exclusion of others. Mosier v. Zim- 
merman, 24 Tenn. 62, 1844 Tenn. LEXIS 20 
(1844); Reid v. Huff, 28 Tenn. 345, 1848 Tenn. 
LEXIS 88 (1848); Rains v. Rainey, 30 Tenn. 261, 
1850 Tenn. LEXIS 107 (1850); Stamps v. Bell, 
61 Tenn. 170, 1872 Tenn. LEXIS 356 (1872). 
All the provisions of the Code as to insolvent 
estates, being parts of one entire system, are to 
be construed together. The fact that the one 
judicature or the other is the tribunal wherein 
the estate is being administered can have no 
influence on the construction of the various 
provisions of these statutes. Martin v. Blake- 
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more, 52 Tenn. 50, 1871 Tenn. LEXIS 231 
(1871); Hurley v. Murrell, 2 Cooper’s Tenn. Ch. 
620 (1876). 

The provisions of the statutes embodied in 
this chapter create a complete system or plan 
for the administration of insolvent estates. 
Bashaw v. Temple, 115 Tenn. 596, 91 S.W. 202, 
1905 Tenn. LEXIS 93 (1906); Harness v. 
Hughett, 117 Tenn. 489, 97 S.W. 68, 1906 Tenn. 
LEXIS 59 (1906); Edmonson v. Walker, 137 
Tenn. 569, 195 S.W. 168, 1917 Tenn. LEXIS 169 
(1917), overruled, State ex. rel. Williamson 
County v. A&F Constr., — S.W.38d —, 2009 
Tenn. App. LEXIS 275 (Tenn. Ct. App. Feb. 26, 
2009). 

The object of insolvency statutes is the pro- 
tection of the estate, not the personal represen- 
tative, against waste in unnecessary costs, and 
the like. Arnold v. Burks, 157 Tenn. 18, 5 
S.W.2d 633, 1927 Tenn. LEXIS 44 (1928). 


2. Jurisdiction of Chancery. 

The jurisdiction of the chancery court for the 
ascertainment of debts, settlement of accounts, 
and sale of real estate to pay debts of a decedent 
is not dependent on the statute, but is inherent. 
Caruthers v. Caruthers, 70 Tenn. 264, 1879 
Tenn. LEXIS 173 (1879); Allen v. Shanks, 90 
Tenn. 359, 16 S.W. 715, 1891 Tenn. LEXIS 25 
(1891). 

The test of insolvency of an estate is whether 
the personal assets are not sufficient to satisfy 
all debts. Arnold v. Burks, 157 Tenn. 18, 5 
S.W.2d 633, 1927 Tenn. LEXIS 44 (1928). 


3. —Estates Less than $1,000 in Value. 

Under this section, exclusive jurisdiction of 
the probate court is confined to cases where the 
value of the whole estate, including both the 
real and personal property, does not exceed 
$1,000. Connell v. Walker, 74 Tenn. 709, 1881 
Tenn. LEXIS 201 (1881). 

The chancery court has jurisdiction to subject 
the lands of a decedent to the payment of his 
debts, though the estate (real and personal) is 
worth less than $1,000, where there has been 
no suggestion of the insolvency of the estate 
and advertisement thereof as provided in this 
chapter, or where there has been such sugges- 
tion, but no advertisement thereof. Bashaw v. 
Temple, 115 Tenn. 596, 91 S.W. 202, 1905 Tenn. 
LEXIS 93 (1906); Arnold v. Burks, 157 Tenn. 
18, 5 S.W.2d 633, 1927 Tenn. LEXIS 44 (1928). 

Where suggestion of insolvency was made in 
writing by the administrator to the probate 
court and the value of the estate was less than 
$1,000 the court had exclusive jurisdiction to 
sell the tract of land for the purpose of creating 
assets to pay debts. Miller v. Woodruff, 177 
Tenn. 486, 151 S.W.2d 159, 1941 Tenn. LEXIS 
18 (1941). 


4, —Estates in Excess of $1,000 in Value. 
Where the probate court has rightfully and 
first obtained jurisdiction of insolvency suit for 
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the sale of lands to pay the debts of the dece- 
dent, it will retain it to the exclusion of the 
chancery court, where the jurisdiction is con- 
current, and its decision cannot be reviewed by 
the chancery court, nor can the case be trans- 
ferred to the chancery court. Parkes v. Gilbert, 
60 Tenn. 97, 1873 Tenn. LEXIS 417 (1873); 
Walsh v. Crook, 91 Tenn. 388, 19 S.W. 19, 1892 
Tenn. LEXIS 2 (1892). 


5.. Transfer or Removal. 

The administration proceeding in the probate 
court may be transferred to the chancery court 
before suit is brought in the probate court, 
where the value of the estate (real and per- 
sonal) is as much as $1,000, though the insol- 
vency has been suggested and advertised, and 
creditors have filed claims in the county court. 
Steele v. Maness, 83 Tenn. 141, 1885 Tenn. 
LEXIS 33 (1885). 

A petition suggesting insolvency of an estate 
and for its removal from probate court to chan- 
cery court is premature when filed within six 
months from date of qualification of executor, 
where such suggestion and petition was by 
others than such executor. Arnold v. Burks, 157 
Tenn. 18, 5 S.W.2d 633, 1927 Tenn. LEXIS 44 
(1928). 

In order to remove an administration pro- 
ceeding from the probate court, and deprive it 
of jurisdiction of the case, and confer jurisdic- 
tion of the proceedings on the chancery court, it 
is essential that a suggestion of insolvency be 
made in the probate court. Hyder v. Hyder, 16 
Tenn. App. 64, 66 S.W.2d 235, 1932 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. 1932); Motlow Mill- 
ing Co. v. Warterfield, 178 Tenn. 634, 162 
S.W.2d 378, 1942 Tenn. LEXIS 2 (1942). 


6. —Rights on Transfer or Removal. 

The administration is transferred to the 
chancery court in the precise stage of progress 
it had reached in the probate court; and if 
claims had been uncontested (admitted), or 
established after contest in that court as pro- 
vided in the statutes regulating administration 
in that court, they are not required to be proved 
again, nor can they be reviewed in the chancery 
court, except for some ground of fraud, or for 
the other equitable causes, such as would fur- 
nish ground for attacking judgments of courts. 
Steele v. Maness, 83 Tenn. 141, 1885 Tenn. 
LEXIS 33 (1885). 

The transfer to chancery of insolvent admin- 
istration does not carry with it the power to 
allot a year’s support, since probate court has 
exclusive jurisdiction to allotting of support, 
but jurisdiction can be obtained by consent of 
parties. International Baking Co. v. Polk, 155 
Tenn. 461, 295 S.W. 472, 1926 Tenn. LEXIS 67 
(1927), 

Power of an executor to sell realty for pay- 
ment of debts does not preclude sale in chan- 
cery on transfer of administration. Arnold vy. 
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Burks, 157 Tenn. 18, 5 S.W.2d 633, 1927 Tenn. 
LEXIS 44 (1928). 

A general creditor’s bill is not maintainable 
against an administrator, but a suit to admin- 
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istration has been removed from the county to 
the chancery court. Hyder v. Hyder, 16 Tenn. 
App. 64, 66 S.W.2d 235, 1932 Tenn. App. LEXIS 
39 (Tenn. Ct. App. 1932). 


ister an insolvent estate is, provided the admin- 


30-5-102. Notice of insolvency — Filing — Copies. 


After the time for filing claims has expired, as provided by § 30-2-310, if the 
estate is unable to pay all of its creditors, the personal representative shall file 
with the clerk a notice of insolvency. A copy of the notice shall be sent by 
certified mail, return receipt requested, to each creditor who has filed a claim. 
This notice may be mailed to creditors by the attorney for the estate, the 


personal representative or, if requested, by the clerk. 


History. 

Code 1858, § 2328 (deriv. Acts 1851-1852, ch. 
283, § 4); Shan., § 4068; mod. Code 19382, 
§ 8264; modified; T.C.A. (orig. ed.), § 30-702; 
Acts 1989, ch. 516, § 2. 


Cross-References. 
Sale of real estate to pay estate debts, ex- 
penses and taxes, § 30-2-418. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 767, 897. 


NOTES TO DECISIONS 


Analysis 


Effect of Other Laws. 

. Jurisdiction. 

. Party Suggesting Insolvency. 

. Basis of Suggestion. 

Time for Suggestion. 

. Legal Effect of Suggestion. 

. Rights of Creditors after Suggestion. 


. Effect of Other Laws. 

Sections 30-5-102 — 30-5-104 providing for 
the suggestion of insolvency of insolvent estates 
in probate court are not repealed by Public Acts 
1939, ch. 175, § 8 (compiled as § 30-2-402). 
Motlow Milling Co. v. Warterfield, 178 Tenn. 
634, 162 S.W.2d 378, 1942 Tenn. LEXIS 2 
(1942). 
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2. Jurisdiction. 

The probate court has exclusive jurisdiction 
to entertain a suggestion of insolvency. Motlow 
Milling Co. v. Warterfield, 178 Tenn. 634, 162 
S.W.2d 378, 1942 Tenn. LEXIS 2 (1942). 


3. Party Suggesting Insolvency. 

It is, primarily, made the duty of the executor 
or administrator to suggest insolvency of the 
estate to the clerk of the probate court, but any 
creditor may make the suggestion. Winn v. 
Slaughter, 52 Tenn. 191, 1871 Tenn. LEXIS 250 
(1871); Wade v. Fisher, 57 Tenn. 490, 1873 
Tenn. LEXIS 249 (1873); PREWETT sv. 
GOODLETT, 98 Tenn. 82, 38 S.W. 434, 1896 
Tenn. LEXIS 206 (1896); Harness v. Hughett, 
117 Tenn. 489, 97 S.W. 68, 1906 Tenn. LEXIS 59 


(1906); Arnold v. Burks, 157 Tenn. 18, 5 S.W.2d 
633, 1927 Tenn. LEXIS 44 (1928). 


4, Basis of Suggestion. 

The personal representative is not bound to 
know the fact of insolvency of the personal 
estate before he is authorized to make the 
suggestion of insolvency. Whenever he has rea- 
sonable grounds to apprehend the insolvency of 
the estate, he has the right to make the sugges- 
tion, and thus to protect himself against being 
compelled to pay the debts in full until the fact 
be ascertained. Where the suggestion was 
made in good faith and upon reasonable 
grounds, the administrator’s bill for the admin- 
istration of the estate in chancery will not be 
dismissed, but will be sustained, without wait- 
ing to ascertain the fact of insolvency. Cash v. 
Dickens, 70 Tenn. 254, 1879 Tenn. LEXIS 170 
(1879). 


5. Time for Suggestion. 

No time is prescribed within which the per- 
sonal representative is required to make the 
suggestion of insolvency. He should make it 
whenever he ascertains the estate to be insol- 
vent, or has reasonable grounds to apprehend 
the insolvency thereof. Gunn v. Boone, 54 Tenn. 
8, 1871 Tenn. LEXIS 409 (1871); Daniel v. 
Lowe, 54 Tenn. 361, 1872 Tenn. LEXIS 56 
(1872); Cash v. Dickens, 70 Tenn. 254, 1879 
Tenn. LEXIS 170 (1879); Rhea v. Meridith, 74 
Tenn. 605, 1880 Tenn. LEXIS 302 (1880); Bates 
v. Elrod, 81 Tenn. 156, 1884 Tenn. LEXIS 18 
(1884). 
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Where the administrator failed to suggest 
the insolvency of the estate for nearly four 
years after his qualification, and for more than 
two years after he became aware of its condi- 
tion, the delay was held to be unreasonably 
long, and his bill, based upon such suggestion, 
praying for the settlement and administration 
of the estate in chancery as an insolvent estate, 
was dismissed, with costs. The bill was not one 
seeking the sale of lands to pay debts. Daniel v. 
Lowe, 54 Tenn. 361, 1872 Tenn. LEXIS 56 
(1872). 

Where the suggestion of insolvency was 
made and an insolvency bill was filed four years 
after grant of administration praying for ad- 
ministration of the estate in the chancery court, 
as an insolvent estate, it was sustained, the bill 
setting forth good and sufficient reasons for the 
delay. Cash v. Dickens, 70 Tenn. 254, 1879 
Tenn. LEXIS 170 (1879). 


6. Legal Effect of Suggestion. 

The legal import of the suggestion of insol- 
vency by the executor or administrator is that 
he has ascertained that the personal assets are 
not sufficient to satisfy all the debts of the 
estate; and, therefore, that the estate is to be 
divided ratably among the creditors. Fleming v. 
Talhafer, 51 Tenn. 352, 1871 Tenn. LEXIS 174 
(1871); Ewing v. Maury, 71 Tenn. 381, 1879 
Tenn. LEXIS 94 (1879). See Norville v. Coble, 
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69 Tenn. 465, 1878 Tenn. LEXIS 119 (1887); 
Bacchus v. Peters, 85 Tenn. 678, 4 S.W. 833, 
1887 Tenn. LEXIS 10 (1887); Lookout Bank v. 
Susong, 90 Tenn. 590, 18 S.W. 389, 1891 Tenn. 
LEXIS 48 (1891); Donnell v. McCullough, 152 
Tenn. 594, 280 S.W. 34, 1925 Tenn. LEXIS 106 
(1926). 

The suggestion of insolvency will prevent the 
administrator’s personal liability on account of 
his default to a scire facias, based on suggestion 
of devastavit, to make him personally liable, 
where such suggestion was made before such 
lability became fixed by judgment. Griffin v. 
Fowlkes, 2 Shan. 151 (1876). 


7. Rights of Creditors after Suggestion. 

Acreditor paid in full after suggestion may be 
compelled to restore the payment so far as in 
excess of pro rata due him. Donnell v. Mc- 
Cullough, 152 Tenn. 594, 280 S.W. 34, 1925 
Tenn. LEXIS 106 (1926). 

When the administrator has himself sug- 
gested the insolvency of the estate, and has 
instituted suit for the administration of the 
estate in the chancery court, he thereby invites 
immediate action by creditors, and they are not 
required to wait until the expiration of the 
six-month period specified by statute before 
filing their intervening petitions in the action 
so commenced. Levy v. Block, 164 Tenn. 60, 46 
S.W.2d 63, 1931 Tenn. LEXIS 11 (1932). 


30-5-103. Notice of insolvency — Contents — Effect of no objections. 


(a) The notice of insolvency shall contain an accounting of assets that have 
come into the hands of the personal representative and a proposed plan of 
distribution in accordance with § 30-2-317. 

(b) The notice shall bear, in a conspicuous manner, the following language: 
Objections to this proposed plan of distribution must be filed with the 
clerk within thirty (30) days from the date of receipt of this notice. 

(c) If no objections are filed within the thirty-day waiting period, the 
personal representative may execute the proposed plan of distribution and 
close the estate, relieving the personal representative of any further liability to 


the estate. 


History. 

Code 1858, § 2329 (deriv. Acts 1851-1852, ch. 
283, § 5); Shan., § 4069; mod. Code 1932, 
§ 8265; modified; T.C.A. (orig. ed.), § 30-703; 
Acts 1989, ch. 516, § 3. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 897. 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction for Suggestion. 
2. Time for Suggestion. 
3. Effect of False Suggestion. 


4. Refusal by Clerk of Suggestion. 


1. Jurisdiction for Suggestion. 
The probate court has exclusive jurisdiction 
to entertain a suggestion of insolvency. Motlow 
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Milling Co. v. Warterfield, 178 Tenn. 634, 162 
S.W.2d 378, 1942 Tenn. LEXIS 2 (1942). 


2. Time for Suggestion. 

The creditor is not to make the suggestion 
during the six (now three) months’ protective 
period. Arnold v. Burks, 157 Tenn. 18, 5 S.W.2d 
633, 1927 Tenn. LEXIS 44 (1928). 


3. Effect of False Suggestion. 

A creditor may make the suggestion of insol- 
vency, but he does so at his peril, so far as costs 
are concerned. Winn v. Slaughter, 52 Tenn. 191, 
1871 Tenn. LEXIS 250 (1871); Wade v. Fisher, 
57 Tenn. 490, 1873 Tenn. LEXIS 249 (1873). 
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4. Refusal by Clerk of Suggestion. 

Where creditor of an estate in excess of 
$1,000 tendered a suggestion of insolvency to 
the clerk of the probate court as a prerequisite 
to the removal of the insolvent estate to the 
chancery court, refusal of the clerk to accept or 
file such suggestion of insolvency on the ground 
that it was unnecessary under Public Acts 
1939, ch. 175, § 8 was improper. Motlow Mill- 
ing Co. v. Warterfield, 178 Tenn. 634, 162 
S.W.2d 378, 1942 Tenn. LEXIS 2 (1942). 


30-5-104. Hearing on objection to plan — Notice. 


(a) If an objection to the proposed plan of distribution is filed with the clerk 
within the thirty-day waiting period, the clerk shall schedule a hearing no less 
than fifteen (15) nor more than thirty (30) days from the last day upon which 


objections may be filed. 


(b) The clerk shall give notice of the hearing date to the attorney for the 
estate, to the personal representative, to the creditor filing the objection, and 


to all claiming creditors. 


History. 

Code 1858, § 2330 (deriv. Acts 1851-1852, ch. 
283, § 6); Shan., § 4070; mod. Code 19382, 
§ 8266; modified; T.C.A. (orig. ed.), § 30-704; 
Acts 1985, ch. 140, § 25; 1989, ch. 516, § 4; 
1997, ch. 407, § 3. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 897. 


Law Reviews. 

In Rem Actions — Adequacy of Notice. 25 
Tenn. L. Rev. 495 (1958). 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707 
(1978). 


NOTES TO DECISIONS 


Analysis 


. Procedure for Filing of Claims. 

Restrictions on Filing of Claims. 

—Undue Claims. 

. —Surety Claims. 

—Claims Withdrawn on False Representa- 
tion. 

—Claims Filed Prior to Appropriation. 

—Judgment on Claims Prior to Suggestion. 

. —Real Property. 


OTS Go DO 


. Procedure for Filing of Claims. 

Fixing the time within which the claims shall 
be filed, in accordance with the provision re- 
quiring publication, is merely directory. Akers 
v. West, 60 Tenn. 21, 1872 Tenn. LEXIS 469 
(1872); Hurley v. Murrell, 2 Cooper’s Tenn. Ch. 
620 (1876); Bibb v. Tarkington, 70 Tenn. 21, 
1878 Tenn. LEXIS 180 (1878); Latta v. Sum- 
erow, 72 Tenn. 486, 1880 Tenn. LEXIS 50 
(1880); Hearn v. Roberts, 77 Tenn. 365, 1882 
Tenn. LEXIS 67 (1882); Olcott v. Headrick, 141 
U.S. 548, 12 S. Ct. 81, 35 L. Ed. 851, 1891 U.S. 


LEXIS 2544 (U.S. Nov. 16, 1891); PREWETT v. 
GOODLETT, 98 Tenn. 82, 38 S.W. 434, 1896 
Tenn. LEXIS 206 (1896); Woods v. Woods, 99 
Tenn. 50, 41 S.W. 345, 1897 Tenn. LEXIS 8 
(1897); United States Fidelity & Guaranty Co. 
v. Rainey, 120 Tenn. 357, 113 S.W. 397, 1907 
Tenn. LEXIS 53 (1907). 

By the suggestion of insolvency, clerk’s order 
to give notice by advertisement thereof, and the 
advertisement in pursuance of such order, fix- 
ing the time for the filing of claims, the court 
acquires rightful jurisdiction of the cause for 
administration. Rhea v. Meridith, 74 Tenn. 605, 
1880 Tenn. LEXIS 302 (1880); Bates v. Elrod, 
81 Tenn. 156, 1884 Tenn. LEXIS 18 (1884); 
Bashaw v. Temple, 115 Tenn. 596, 91 S.W. 202, 
1905 Tenn. LEXIS 93 (1906). 

Where there has been a suggestion of insol- 
vency to the clerk of the probate court and 
advertisement thereof has been made in accor- 
dance with his order, such proceedings would 
be the institution of a suit in that court for the 
administration of the estate, and the filing of a 
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claim by a creditor would stop the running of 
the statutes of limitations; and a subsequent 
transfer of the proceedings to the chancery 
court would carry the claims into that court. 
Bates v. Elrod, 81 Tenn. 156, 1884 Tenn. LEXIS 
18 (1884). 

Administrator having suggested insolvency 
_of the estate, an order of the clerk of the probate 
court on the administrator to give notice to file 
claims was necessary to stop the running of the 
statute of limitations against claims. Grimmett 
y. Midgett, 57 S.W. 399, 1899 Tenn. Ch. App. 
LEXIS 158 (1899). 


2. Restrictions on Filing of Claims. 

If the claims are filed at any time before the 
funds are entirely appropriated, they shall re- 
ceive their pro rata, if not barred by the general 
statute of limitations or by the statute in favor 
of the estates of decedents. Akers v. West, 60 
Tenn. 21, 1872 Tenn. LEXIS 469 (1872); Hurley 
v. Murrell, 2 Cooper’s Tenn. Ch. 620 (1876); 
Bibb v. Tarkington, 70 Tenn. 21, 1878 Tenn. 
LEXIS 180 (1878); Latta v. Sumerow, 72 Tenn. 
486, 1880 Tenn. LEXIS 50 (1880); Hearn v. 
Roberts, 77 Tenn. 365, 1882 Tenn. LEXIS 67 
(1882); Olcott v. Headrick, 141 U.S. 543, 12 S. 
Ct. 81, 35 L. Ed. 851, 1891 U.S. LEXIS 2544 
U.S. Nov. 16, 1891); “~PREWETT . vy. 
GOODLETT, 98 Tenn. 82, 38 S.W. 434, 1896 
Tenn. LEXIS 206 (1896); Woods v. Woods, 99 
Tenn. 50, 41 S.W. 345, 1897 Tenn. LEXIS 8 
(1897); United States Fidelity & Guaranty Co. 
v. Rainey, 120 Tenn. 357, 113 S.W. 397, 1907 
Tenn. LEXIS 53 (1907). 

The court, having jurisdiction of the admin- 
istration, cannot, by any order it may make, 
change the limitations and restrictions imposed 
by statute upon the right to share in the funds. 
Akers v. West, 60 Tenn. 21, 1872 Tenn. LEXIS 
469 (1872); Hurley v. Murrell, 2 Cooper’s Tenn. 
Ch. 620 (1876); Latta v. Sumerow, 72 Tenn. 486, 
1880 Tenn. LEXIS 50 (1880); Olcott v. Head- 
rick, 141 U.S. 543, 12 S. Ct. 81, 35 L. Ed. 851, 
1891 U.S. LEXIS 2544 (U.S. Nov. 16, 1891); 
PREWETT v. GOODLETT, 98 Tenn. 82, 38 S.W. 
434, 1896 Tenn. LEXIS 206 (1896); Woods v. 
Woods, 99 Tenn. 50, 41 S.W. 345, 1897 Tenn. 
LEXIS 8 (1897); United States Fidelity & Guar- 
anty Co. v. Rainey, 120 Tenn. 357, 113 S.W. 397, 
1907 Tenn. LEXIS 53 (1907). 

Claims must be presented and filed in the 
insolvency proceeding before there is a distri- 
bution, whether they are due or not, or they will 
be forever barred. Hearn v. Roberts, 77 Tenn. 
365, 1882 Tenn. LEXIS 67 (1882); Johnson v. 
Risk, 137 U.S. 300, 11S. Ct. 111, 34 L. Ed. 683, 
1890 U.S. LEXIS 2089 (1890); PREWETT v. 
GOODLETT, 98 Tenn. 82, 38 S.W. 434, 1896 
Tenn. LEXIS 206 (1896); Woods v. Woods, 99 
Tenn. 50, 41 S.W. 345, 1897 Tenn. LEXIS 8 
(1897); United States Fidelity & Guaranty Co. 
v. Rainey, 120 Tenn. 357, 113 S.W. 397, 1907 
Tenn. LEXIS 53 (1907). 
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Claims against an insolvent estate, due at or 
within six months after administration, are 
barred, though presented and filed in the insol- 
vent proceedings before distribution of the 
funds of the estate, if the period had previously 
elapsed that bars suits against personal repre- 
sentatives. PREWETT v. GOODLETT, 98 Tenn. 
82, 38 S.W. 434, 1896 Tenn. LEXIS 206 (1896); 
Woods v. Woods, 99 Tenn. 50, 41 S.W. 345, 1897 
Tenn. LEXIS 8 (1897). 


3. —Undue Claims. 

The suggestion does not change the period of 
limitations for suing on claims not due at the 
time of the qualification of the personal repre- 
sentative, but claims must be presented and 
filed in the insolvency proceeding before there 
is a distribution, whether they are due or not, 
or they will be forever barred. Hearn v. Roberts, 
77 Tenn. 365, 1882 Tenn. LEXIS 67 (1882); 
Johnson v. Risk, 137 U.S. 300, 11 S. Ct. 111, 34 
L. Ed. 6838, 1890 U.S. LEXIS 2089 (1890); 
PREWETT v. GOODLETT, 98 Tenn. 82, 38 S.W. 
434, 1896 Tenn. LEXIS 206 (1896); Woods v. 
Woods, 99 Tenn. 50, 41 S.W. 345, 1897 Tenn. 
LEXIS 8 (1897); United States Fidelity & Guar- 
anty Co. v. Rainey, 120 Tenn. 357, 113 S.W. 397, 
1907 Tenn. LEXIS 53 (1907). 


4, —Surety Claims. 

A surety of the deceased may, at any time 
after judgment rendered against him as surety, 
and within two years after the payment of the 
debt, and before the distribution of the funds, 
file and have allowed his claim in an insolvent 
proceeding involving the estate of the deceased 
principal debtor. Ewing v. Maury, 71 Tenn. 381, 
1879 Tenn. LEXIS 94 (1879). 


5. —Claims Withdrawn on False Repre- 
sentation. 

Where a claim is filed in time, but withdrawn 
under false representations of the administra- 
tor as to the solvency of the estate, this is no 
abandonment, and the claim should be allowed, 
if refiled before the distribution of the assets, 
although refiled about three years and eight 
months after the grant of administration. 
Stamps v. Bell, 61 Tenn. 170, 1872 Tenn. LEXIS 
356 (1872). 


6. —Claims Filed Prior to Appropriation. 

Where suit is pending against the adminis- 
trator when the insolvency is suggested, it may 
be prosecuted to judgment against the admin- 
istrator; but, in order to participate in the 
funds, the plaintiff must file his claim or a 
certified copy of his judgment, before the funds 
have been appropriated. Campbell v. Hancock, 
26 Tenn. 75, 1846 Tenn. LEXIS 63 (1846); Reid 
v. Huff, 28 Tenn. 345, 1848 Tenn. LEXIS 88 
(1848); Hurley v. Murrell, 2 Cooper’s Tenn. Ch. 
620 (1876); Miller v. Taylor, 2 Shan. 461 (1877). 


7. —Judgment on Claims Prior to Sugges- 
tion. 
Claims against an insolvent estate, which 
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have been reduced to judgment, or put in suit 
against the administrator before suggestion of 
insolvency, are not excluded from participation 
in the assets of the estate, if presented before 
distribution of the funds, though after the pe- 
riod barring suits against personal representa- 
tives had elapsed. PREWETT v. GOODLETT, 
98 Tenn. 82, 38 S.W. 4384, 1896 Tenn. LEXIS 
206 (1896). See Hurley v. Murrell, 2 Cooper’s 
Tenn. Ch. 620 (1876); Bibb v. Tarkington, 70 
Tenn. 21, 1878 Tenn. LEXIS 180 (1878); Latta v. 
Sumerow, 72 Tenn. 486, 1880 Tenn. LEXIS 50 
(1880); Hearn v. Roberts, 77 Tenn. 365, 1882 
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Tenn. LEXIS 67 (1882); Hatcher v. Royster, 82 
Tenn. 222, 1884 Tenn. LEXIS 122 (1884). 


8. —Real Property. 

Where holder of notes secured by vendor’s 
lien on real property in another county failed to 
file claim against administratrix of insolvent 
estate within the period as authorized by this 
section, action for money judgment was barred 
but suit to foreclose vendor’s lien could be 
brought in county. Patrick v. Hardin, 215 Tenn. 
348, 385 S.W.2d 905, 1964 Tenn. LEXIS 526 
(1964). 


30-5-105. Clerk’s report — Exceptions. 


(a) Within ten (10) days of a hearing required under § 30-5-104, the clerk 
shall file a report to the court setting forth the clerk’s findings. 
(b) If no exceptions are filed with the clerk, the clerk’s report shall become 


the judgment of the court. 


(c)(1) If an exception to the report is filed, the matter shall be determined by 


the court. 


(2) Upon final determination of an objection to a plan of distribution, 
distribution shall be made and the estate closed. 


History. 

Code 1858, § 2355 (deriv. Acts 1851-1852, ch. 
283, § 18); Shan., § 4095; mod. Code 1932, 
§ 8291; impl. am. Acts 1951, ch. 166, § 1(37); 
modified; T.C.A. (orig. ed.), § 30-705; Acts 1989, 
ch. 516, § 5. 


Cross-References. 
Clerk’s fees, §§ 8-21-401 and 8-21-701. 


TITLE 31 
DESCENT AND DISTRIBUTION 


Chapter 


. General Provisions. 

. Intestate Succession. 

. Uniform Simultaneous Death Act. 

. Elective Share of Surviving Spouse. 


Advancements. 


. Escheat of Decedents’ Estates. 
. Tennessee Disclaimer of Property Interests Act. 


CHAPTER 1 | 
GENERAL PROVISIONS 


Section 

31-1-101. Title definitions. 

31-1-102. Effect of divorce, annulment, and decree of separation. 

31-1-103. [Repealed.] 

31-1-104. Descent of homestead. 

31-1-105. Fraudulent conveyance to defeat share voidable. 

31-1-106. Effect of felonious and intentional killing of decedent. 

31-1-107. Federal income tax refund or soil conservation payments due deceased — To whom paid. 
31-1-108. Tenancies by the entirety unaffected. 


$1-1-101. Title definitions. 


As used in this title, unless the context otherwise requires: 

(1) “Child” includes any individual, adopted or natural born, entitled to 
take as a child under this title by intestate succession from the parent whose 
relationship is involved and excludes any person who is only a stepchild, a 
foster child, a grandchild or any more remote descendant; 

(2) “Devise,” when used as a noun, means a testamentary disposition of 
real or personal property. “Devise,” when used as a verb, means to dispose of 
real or personal property by will; 

(3) “Devisee” means any person designated in a will to receive a devise. In 
the case of a devise to an existing trust or trustee, or to a trustee or trust 
described by a will, the trust or trustee is the devisee and the beneficiaries 
are not devisees; 

(4) “Distributee” means any person who has received property of a 
decedent from the personal representative other than as a creditor or 
purchaser; 

(5) “Heirs” means those persons, including the surviving spouse, who are 
entitled under the statutes of intestate succession to the property of a 
decedent; 

(6) “Issue” of a person means all the person’s lineal descendants, adopted 
as well as natural born, of all generations, with the relationship of parent 
and child at each generation being determined by the definitions of child and 
parent contained in this title; 

(7) “Parent” includes any person entitled to take, or who would be entitled 
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to take if the child, adopted or natural born, died without a will, as a parent 
under this title by intestate succession from the child whose relationship is 
in question and excludes any person who is only a stepparent, foster parent, 


or grandparent; 


(8) “Personal representative” includes executor, administrator, successor 
personal representative, special administrator, and persons who perform 
substantially the same function under the law governing their status; and 

(9) “Property” includes both real and personal property or any interest 
therein and means anything that may be the subject of ownership. 


History. 
Acts 1977, ch. 25, § 1; T.C.A., § 31-Y0T. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 49, 
441, 444, 449, 802, 810, 817, 818. 


Law Reviews. 

Confused by tax reforms? Follow these 10 key 
rules for better estate planning in Tennessee 
(Dan W. Holbrook), 37 No. 8 Tenn. B.J. 12 
(2001). 

Ethics — Petty v. Privette: Exclusion of At- 
torney Liability in the Area of Estate Adminis- 
tration, 23 Mem. St. U.L. Rev. 687 (1993). 

Future Interests—Tennessee Style (Jack D. 
Jones), 54 Tenn. L. Rev. 413 (1987). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Marital Deduction Planning Under the Tax 
Reform Act of 1976 (Ronald S. Borod, William 
H. Lawson, Jr., Clayton D. Smith), 7 Mem. St. 
U.L. Rev. 181 (1977). 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 483 U. Mem. L. Rev. 479 
(2012). 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 


Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Federaliz- 
ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Is Federal- 
ization of Charity Law All Bad? What States 
Can Learn from the Internal Revenue Code, 67 
Vand. L. Rev. 1621 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, The Stored 
Communications Act and Digital Assets, 67 
Vand. L. Rev. 1729 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Destructive Federal 
Preemption of State Wealth Transfer Law in 
Beneficiary Designation Cases: Hillman 
Doubles Down on Egelhoff, 67 Vand. L. Rev. 
1665 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Disclaimers and Fed- 
eralism, 67 Vand. L. Rev. 1871 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Federal Visions of 
Private Family Support, 67 Vand. L. Rev. 1835 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: In Search of the Pro- 
bate Exception, 67 Vand. L. Rev. 1533 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Introduction, 67 
Vand. L. Rev. 1531 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Probate Law Meets 
the Digital Age, 67 Vand. L. Rev. 1697 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: The Creeping Feder- 
alization of Wealth-Transfer Law, 67 Vand. L. 
Rev. 1635 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 


NOTES TO DECISIONS 


Analysis 


1. Child Born Out of Wedlock. 
2. Heirs. 


3. Issue. 


1. Child Born Out of Wedlock. 
A child born out of wedlock may inherit from 
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and through its father. Decker v. Meriwether, 
708 S.W.2d 390, 1985 Tenn. App. LEXIS 3162 
(Tenn. Ct. App. 1985). 


2. Heirs. 

There is no difference to be made here be- 
tween the terms “heirs” and “heirs at law.” 
Wright v. Brandon, 863 S.W.2d 400, 1993 Tenn. 
LEXIS 346 (Tenn. 1993). 

The two terms “per stirpes” and “heirs at 
law”, used together, do not, absent a clear 
intent by the testator to the contrary, exclude a 
surviving spouse of a deceased legatee as a 
distributee under the terms of a will. Wright v. 
Brandon, 863 S.W.2d 400, 1993 Tenn. LEXIS 
346 (Tenn. 1993). 
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3. Issue. 

Trial court’s determination that a testator’s 
great-grandchildren were not beneficiaries of 
the testator’s estate was reversed because the 
will’s plain language “includes” persons with a 
“parent-child relationship” to the person 
through whom [the] person claimed benefits 
but did not exclude those who do not; by stating 
that “issue” included a person who had a par- 
ent-child relationship with the testator’s chil- 
dren, the will did not exclude those who do not. 
In re Estate of Clifton, — S.W.3d —, 2021 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. Mar. 18, 2021). 


-31-1-102. Effect of divorce, annulment, and decree of separation. 


(a) A person who is divorced from the decedent or whose marriage to the 
decedent has been annulled is not a surviving spouse unless, by virtue of a 
subsequent marriage, the person is married to the decedent at the time of 
death. A decree of separation that does not terminate the status of husband 
and wife is not a divorce for purposes of this section. 

(b) For purposes of this title, a surviving spouse does not include: 

(1) A person who obtains or consents to a final decree or judgment of 
divorce from the decedent or an annulment of their marriage, which decree 
or judgment is not recognized as valid in this state, unless they subsequently 
participate in a marriage ceremony purporting to marry each to the other, or 
subsequently live together as husband and wife; 

(2) A person who, following a valid or invalid decree or judgment of 
divorce or annulment obtained by the decedent, participates in a marriage 
ceremony with a third person; or 

(3) A person who was a party to a valid marital dissolution agreement or 
a valid proceeding concluded by an order purporting to terminate all marital 
property rights. 


History. 
Acts 1977, ch. 25, § 1; T-C.A., § 31-102; Acts 
1987, ch. 390, § 2. 


Cross-References. 

Death of former spouse, effect on alimony, 
§ 36-5-105. 

Revocation of will by divorce or annulment of 
marriage, § 32-1-202. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 812. 


Law Reviews. 
Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 


Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

The Revocation-Upon-Divorce Doctrine: Ten- 
nessee’s Need to Adopt the Broader Uniform 
Probate Code Approach (Hailey H. David), 39 
U. Mem. L. Rev. 383 (2009). 
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NOTES TO DECISIONS 


Analysis 


1. Construction. 

2. Marital Dissolution Agreements. 
3. Prenuptial Agreements. 
1 


. Construction. 

The word “valid” means “of binding force, 
sustainable and effective in law.” Oakley v. 
Oakley, 686 S.W.2d 85, 1984 Tenn. App. LEXIS 
3151 (Tenn. Ct. App. 1984). 


2. Marital Dissolution Agreements. 

There might be valid property settlement 
agreements between spouses executed for lim- 
ited purposes, and some of these could affect 
only a small portion of the total assets of the 
parties; however, only if the agreement pur- 
ports to conclude all marital rights and to effect 
a full settlement thereof under all contingen- 
cies would it have the effect of waiving the right 
to dissent or other rights of a surviving spouse. 
In re Estate of Montesi, 682 S.W.2d 906, 1984 
Tenn. LEXIS 909 (Tenn. 1984). 

A valid property settlement agreement be- 
tween spouses does not automatically consti- 


31-1-103. [Repealed.] 


History. 

Acts 1977, ch. 25, § 1; 1978, ch. 763, § 1; 
T.C.A., § 31-103; Acts 1986, ch. 705, § 1; 1995, 
eh. 1707, 822011, chia 78) 452017, chu 290; 
§ 7; repealed by Acts 2019, ch. 340, § 1, effec- 
tive May 10, 2019. 


31-1-104. Descent of homestead. 


tute a waiver of all rights as a surviving spouse. 
In re Estate of Montesi, 682 S.W.2d 906, 1984 
Tenn. LEXIS 909 (Tenn. 1984). 

Only an agreement which purports to con- 
clude all material rights and to effect a full 
settlement thereof under all contingencies has 
the effect of waiving the right to dissent or 
other rights of the surviving spouse. In re 
Estate of Montesi, 682 S.W.2d 906, 1984 Tenn. 
LEXIS 909 (Tenn. 1984); Hall v. Jeffers, 767 
S.W.2d 654, 1988 Tenn. App. LEXIS 635 (Tenn. 
Ct. App. 1988). 

A property settlement agreement which was 
contingent upon court approval was not a 
“valid” agreement until the court approved it. 
Oakley v. Oakley, 686 S.W.2d 85, 1984 Tenn. 
App. LEXIS 3151 (Tenn. Ct. App. 1984). 


3. Prenuptial Agreements. 

The terms of the prenuptial agreement were 
not such as to preclude the surviving spouse 
from taking an elective share of the estate as 
provided by statute. Hall v. Jeffers, 767 S.W.2d 
654, 1988 Tenn. App. LEXIS 635 (Tenn. Ct. 
App. 1988). 


Compiler’s Notes. 
Former § 31-1-103 concerned disclaimer pro- 
visions. 


(a) Unless the homestead has been converted to cash by order of the court 
pursuant to § 30-2-209, and distributed outright and in fee, the homestead 
exempt in the possession of or belonging to each head of a family shall, upon 
that person’s death, any provision by will to the contrary notwithstanding, go 
to the surviving spouse during the surviving spouse’s natural life, with the 
products of the homestead, for the surviving spouse’s own use and benefit and 
that of the surviving spouse’s family who reside with the surviving spouse, 
and, upon the surviving spouse’s death, any provision by will to the contrary 
notwithstanding, it shall go to the minor children of the decedent, free from the 
debts of the father, mother, or children. Upon the death of the minor child or 
children, or their arrival of age, the land may be sold, and the proceeds 
distributed among the heirs of the deceased head of a family as if the head of 
the family had died intestate. 

(b) Upon the death of the head of a family, without surviving spouse or 
minor children, the land shall be subject to sale for the payment of the debts 
as may be legally established against the person’s estate as in other cases, and 
the remainder distributed among the person’s heirs. 
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Estates (4th ed., Phillips and Robinson), 
§§ 648, 649, 654, 816. 


History. 
Acts 1976, ch. 538, § 2; 1977, ch. 25, §§ 4, 5; 


T.C.A., § 31-104; Acts 1985, ch. 140, § 26. 
Law Reviews. 


Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 


Cross-References. 
Homestead, title 30, ch. 2, part 2. 


Textbooks. 
Pritchard on Wills and Administration of 


31-1-105. Fraudulent conveyance to defeat share voidable. 


Any conveyance made fraudulently to children or others, with an intent to 
defeat the surviving spouse of the surviving spouse’s distributive or elective 
share, is, at the election of the surviving spouse, includable in the decedent’s 
net estate under § 31-4-101(b), and voidable to the extent the other assets in 
the decedent’s net estate are insufficient to fund and pay the elective share 


amount payable to the surviving spouse under § 31-4-101(c). 


History. 

Acts 1976, ch. 529, § 1; 1977, ch. 25, §§ 4, 5; 
T.C.A., §§ 31-105, 31-616; Acts 2002, ch. 735, 
§ 4. 


Cross-References. 
Elective share of surviving spouse, title 31, 
ch. 4. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 811, 812. 


Law Reviews. 


Conveyances Affecting the Surviving 


Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Descent and Distribution — Fraudulent Con- 
veyances — Intent to Deprive Surviving Spouse 
of His or Her Distributive or Elective Share, 50 
Tenn. L. Rev. 551 (1983). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

TennCare: Expanded Estate Recovery - Re- 
cover at ALL Cost, 45 U. Mem. L. Rev. 711 
(2015). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. History of Section. 
Transfers to Children. 
. Indicia of Fraud. 
Evidence. 

. Persons Who May Sue. 


RP OohRwnNe 


. In General. 

Before this section is applicable, the transfer 
of property must have been made fraudulently 
with an intent to defeat the rights of the com- 
plaining spouse. Warren v. Compton, 626 
S.W.2d 12, 1981 Tenn. App. LEXIS 558 (Tenn. 
Ct. App. 1981). 


2. History of Section. 

The genesis of this section is chapter 22, 
section 8 of the Acts of North Carolina adopted 
at Hillsborough on April 19, 1784. Warren v. 
Compton, 626 S.W.2d 12, 1981 Tenn. App. 
LEXIS 558 (Tenn. Ct. App. 1981). 


3. Transfers to Children. 
A bona fide advancement of real estate to a 


child, whereby the husband actually and 
openly divests himself of the property, and the 
enjoyment thereof, according to the wants of 
the child and the condition of the husband’s 
property and family is not necessarily a convey- 
ance made fraudulently with intention to de- 
prive a widow of dower. Warren v. Compton, 
626 S.W.2d 12, 1981 Tenn. App. LEXIS 558 
(Tenn. Ct. App. 1981). 


4, Indicia of Fraud. 

The lack of full consideration standing alone 
is not sufficient evidence to infer an intention to 
defraud. Warren v. Compton, 626 S.W.2d 12, 
1981 Tenn. App. LEXIS 558 (Tenn. Ct. App. 
1981). 

The following factors should be considered in 
determining whether the husband intended to 
practice a fraud upon his wife: (1) Whether the 
transfer was made with or without consider- 
ation; (2) the size of the transfer in relation to 
the husband’s total estate; (3) the time between 
the transfer and the husband’s death; (4) rela- 
tions which existed between the husband and 
the wife at the time of the transfer; (5) the 
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source from which the property came; (6) 
whether the transfer was illusory; and (7) 
whether the wife was adequately provided for 
in the will. Finley v. Finley, 726 S.W.2d 923, 
1986 Tenn. App. LEXIS 3362 (Tenn. Ct. App. 
1986). . 

Evidence was not sufficient to carry the bur- 
den of proof to show the establishment of the 
bank account was made fraudulently by the 
decedent, with an intent to defeat the rights of 
the complaining spouse. Finley v. Finley, 726 
S.W.2d 923, 1986 Tenn. App. LEXIS 3362 
(Tenn. Ct. App. 1986). 

A transfer, even if supported by either a good 
or a valuable consideration, may not circum- 
vent the provisions of T.C.A. § 31-1-105. In re 
Estate of Parsley, 864 S.W.2d 36, 1988 Tenn. 
App. LEXIS 358 (Tenn. Ct. App. 1988). 

A strained marriage relationship does not of 
itself establish fraudulent intent, but is one 
factor that a court may consider along with all 
of the other factors and circumstances. The 
strained marriage relationship would logically 
motivate one to attempt to deprive his or her 
spouse of any share in an estate in favor of a 
child or other loved one. In re Estate of Parsley, 
864 S.W.2d 36, 1988 Tenn. App. LEXIS 358 
(Tenn. Ct. App. 1988). 

In light of the lack of consideration for hus- 
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band’s transfers of property to daughter while 
alive, the size of such transfers, the timing of 
the transfers and the strained marital relation- 
ship, the trial court properly ruled that the 
transfers were fraudulent and made for the 
purpose of defeating the surviving spouse’s 
right to her elective share of the estate in 
violation of this section. In re Estate of Parsley, 
864 S.W.2d 36, 1988 Tenn. App. LEXIS 358 
(Tenn. Ct. App. 1988). 


5. Evidence. 

Other provisions for the surviving spouse, 
whether made by will or gift, are to be consid- 
ered on the issue of fraudulent intent on the 
part of the donor spouse in making gifts to 
persons other than the surviving spouse so as 
to avoid her dower rights. Warren v. Compton, 
626 S.W.2d 12, 1981 Tenn. App. LEXIS 558 
(Tenn. Ct. App. 1981). 


6. Persons Who May Sue. 

The widow was not a creditor under § 66-3- 
101 so as to have standing for an action to have 
husband’s transfer of property declared fraudu- 
lent with intent to defeat wife’s distributive 
share of his estate. McClure v. Stegall, 729 
S.W.2d 263, 1987 Tenn. App. LEXIS 2538 
(Tenn. Ct. App. 1987). 


31-1-106. Effect of felonious and intentional killing of decedent. 


(a) For purposes of this section: 


(1) “Disposition or appointment of property” includes a transfer of an item 
of property or any other benefit to a beneficiary designated in a governing 


instrument; 


(2) “Felonious and intentional killing” or “feloniously and intentionally 
kills” includes the felonious and intentional act of conspiring with another to 
kill or procure the killing of an individual decedent; 

(3) “Governing instrument” means a governing instrument executed by 


the decedent; and 


(4) “Revocable,” with respect to a disposition, appointment, provision, or 


nomination, means one under which the decedent, at the time of or 
immediately before death, was alone empowered, by law or under the 
governing instrument, to cancel the designation in favor of the killer, 
whether or not the decedent was then empowered to designate the decedent 
in place of the decedent’s killer and whether or not the decedent then had 
capacity to exercise the power. 

(b) An individual who feloniously and intentionally kills the decedent 


forfeits all benefits with respect to the decedent’s estate, including an intestate 
share, an elective share, an omitted spouse’s or child’s share, a homestead 
allowance, exempt property, and a family allowance. If the decedent died 
intestate, the decedent’s intestate estate passes as if the killer predeceased the 


decedent. 


(c) The felonious and intentional killing of the decedent: 


(1) Revokes any revocable: 
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(A) Disposition or appointment of property made by the decedent to the 
killer in a governing instrument; 

(B) Provision in a governing instrument conferring a general or nonge- 
neral power of appointment on the killer; and 

(C) Nomination of the killer in a governing instrument to serve in any 
fiduciary or representative capacity, including a personal representative, 
executor, trustee, or agent; 

(2) Severs the interests of the decedent and killer in property held he the 
decedent and the killer at the time of the killing as joint tenants with the 
right of survivorship or as community property with the right of survivor- 
ship, transforming the interests of the decedent and killer into equal 
tenancies in common; and 

(3) Eliminates any right the perpetrator of the killing otherwise has to file 
or maintain an action for wrongful death arising out of the death of the 
decedent or to share in any portion of the proceeds of any wrongful death 
settlement or judgment resulting from a wrongful death lawsuit. 

(d) Aseverance under subdivision (c)(2) does not affect a third-party interest 
in property acquired for value and in good faith reliance on an apparent title 
by survivorship of the killer, unless a writing declaring the severance has been 
noted, registered, filed, or recorded in records that are: 

(1) Appropriate to the kind and location of the property; 

(2) In the ordinary course of transactions involving the property; and 

(3) Recorded as evidence of ownership. 

(e) Provisions of a governing instrument are to be given effect as if the killer 
disclaimed all provisions revoked by this section or, in the case of a revoked 
nomination in a fiduciary or representative capacity, as if the killer prede- 
ceased the decedent. 

(f) A wrongful acquisition of property or interest by a killer not covered by 
this section must be treated in accordance with the principle that a killer 
cannot profit from the killer’s wrong. 

(g) A judgment of conviction establishing criminal accountability for the 
felonious and intentional killing of the decedent is conclusive evidence that the 
individual is the decedent’s killer for purposes of this section. 

(h)(1)(A) Before the payor or other third party receives written notice of a 
claimed forfeiture or revocation under this section, the payor or other third 
party is not liable for having: 

(i) Made a payment or transferred an item of property or any other 
benefit to a beneficiary designated in a governing instrument affected by 
an intentional and felonious killing; or 

(ii) Taken any other action in good faith reliance on the validity of the 
governing instrument, upon request and satisfactory proof of the dece- 
dent’s death. 

(B) A payor or other third party is liable for a payment made or action 
taken after the payor or other third party received written notice sent 
pursuant to subdivision (h)(2)(A) of a claimed forfeiture or revocation 
under this section. 

(2)(A) Written notice of a claimed forfeiture or revocation under subdivi- 

sion (h)(1) must be mailed to the payor’s or other third party’s main office 
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or home by either: 

(i) Registered or certified mail, return receipt requested; or 

(ii) Served upon the payor or other third party in the same manner as 

a summons in a civil action. 

(B) Upon receipt of written notice of a claimed forfeiture or revocation 
under this section, a payor or other third party may pay any amount owed 
or transfer or deposit any item or property held by the payor to or with the 
court having jurisdiction of the probate proceeding relating to the dece- 
dent’s estate, or if no proceedings have been commenced, to or with the 
court having jurisdiction of the probate proceeding relating to decedents’ 
estates in the county of the decedent’s residence. 

(C) The court shall hold the funds or item of property and, upon its 
determination under this section, shall order disbursement in accordance 
with the court’s determination. 

(D) Payments, transfers, or deposits made to or with the court dis- 

charge the payor or other third party from all claims for the value of 
amounts paid to or items of property transferred to or deposited with the 
court. 
(i)(1)(A) Except as otherwise provided in subdivision (i)(2), a person who 
purchases property for value and without notice, or who receives a 
payment or other item of property in partial or full satisfaction of a legally 
enforceable obligation, is not obligated under this section to return the 
payment, item of property, or benefit, and is not liable under this section 
for the amount of the payment or the value of the item of property or 
benefit. 

(B) A person who, not for value, receives a payment, item of property, or 
any other benefit to which the person is not entitled under this section is 
obligated to return the payment or the value of the item of property or 
benefit to the person who is entitled to it under this section. 

(2) If this section is preempted by federal law with respect to a payment, 


an item of property, or any other benefit covered by this section, a person 
who, not for value, receives the payment, item of property, or any other 
benefit to which the person is not entitled under this section is obligated to 
return the payment, item of property, or benefit, or is personally liable for the 
amount of the payment or the value of the item of property or benefit, to the 
person who would have been entitled to it as if this section was not 


preempted. 


History. 
Acts 1976, ch. 538, § 8; T.C.A., § 31-117; Acts 
2017, ch. 290, § 8; 2019, ch. 101, § 1. 


Compiler’s Notes. 

Acts 2019, ch. 101, § 2 provided that the act, 
which amended this section, shall apply to any 
lawsuit covered by the provisions of the act that 
is filed on or after April 11, 2019. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 636, 811. 


Law Reviews. 

Conveyances Affecting the Surviving 
Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Paine on Procedure: The Slayer Statute 
(Donald F. Paine), 49 Tenn. B.J. 36 (2013). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Presumptions. 

. —Intent to Kill. 

. Constructive Trust. 
Descendants of Wrongdoer. 
Surviving Spouse. 

“Next of Kin.” 

. Tenancy by Entireties. 
Fraud. 


Pp ODNRBHMWNAPWNH 


. Constitutionality. 

Prohibiting husband who feloniously killed 
his wife from gaining the conversion of his 
tenancy by the entirety into a fee simple estate, 
and instead converting it into a tenancy in 
common, did not violate Tenn. Const., art. I, 
§ 12 by allowing a forfeiture of vested interest 
in land. Hicks v. Boshears, 846 S.W.2d 812, 
1993 Tenn. LEXIS 27 (Tenn. 1993). 


2. Presumptions. 

The general assembly has not enacted a 
statutory presumption that the slayer prede- 
ceased his victim. Carter v. Hutchison, 707 
S.W.2d 533, 1985 Tenn. App. LEXIS 3444 
(Tenn. Ct. App. 1985). 


3. —Intent to Kill. 

The language and purpose of this section 
requires that a beneficiary must have intended 
to kill the insured before the beneficiary is 
barred from taking the proceeds of the policy. 
Moore v. State Farm Life Ins. Co., 878 S.W.2d 
946, 1994 Tenn. LEXIS 169 (Tenn. 1994). 

Husband, who was the primary beneficiary 
under a policy of insurance on the life of his 
wife, was not barred from receiving the pro- 
ceeds of the policy even though he was con- 
victed, on a plea of guilty, of vehicular homicide 
for his wife’s death. Moore v. State Farm Life 
Ins. Co., 878 S.W.2d 946, 1994 Tenn. LEXIS 169 
(Tenn. 1994). 


4. Constructive Trust. 

The Tennessee supreme court has declined to 
adopt the “constructive trust” theory that has 
been followed in many other states. Carter v. 
Hutchison, 707 S.W.2d 533, 1985 Tenn. App. 
LEXIS 3444 (Tenn. Ct. App. 1985). 


5. Descendants of Wrongdoer. 

The general assembly, by enacting this sec- 
tion, did not intend to prevent certain of the 
victim’s descendants from receiving a portion of 
the estate when these descendants are also the 
children of the person who killed the deceased. 


Carter v. Hutchison, 707 S.W.2d 533, 1985 
Tenn. App. LEXIS 3444 (Tenn. Ct. App. 1985). 


6. Surviving Spouse. 

In the event the surviving spouse is found to 
have intentionally caused the death of his or 
her spouse, T.C.A. § 31-1-106 excludes the sur- 
viving spouse as a beneficiary of a cause of 
action for wrongful death. House v. Gibson, 827 
S.W.2d 310, 1991 Tenn. App. LEXIS 798 (Tenn. 
Ct. App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 861 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 259 
(Tenn. Mar. 16, 1992). 


7. “Next of Kin.” 

Natural mother of decedent qualified as “next 
of kin” pursuant to T.C.A. § 20-5-106 and could 
maintain an action alleging that the decedent’s 
death was brought about by the intentional act 
of the surviving spouse. House v. Gibson, 827 
S.W.2d 310, 1991 Tenn. App. LEXIS 798 (Tenn. 
Ct. App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 861 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 259 
(Tenn. Mar. 16, 1992). 


8. Tenancy by Entireties. 

Husband who feloniously killed his wife was 
prohibited from gaining the conversion of his 
tenancy by the entirety into a fee simple estate; 
instead, the tenancy by the entirety was con- 
verted into a tenancy in common by the hus- 
band’s act in feloniously killing the other ten- 
ant, and the result was that an undivided 
one-half interest in the property was owned by 
the husband, and an undivided one-half inter- 
est, descended by the laws of descent and 
distribution, or by will, deed, other conveyance. 
Hicks v. Boshears, 846 S.W.2d 812, 1993 Tenn. 
LEXIS 27 (Tenn. 1993). 


9. Fraud. 

Trial court did not err in dismissing a daugh- 
ter’s action seeking to overturn a settlement 
agreement she entered into with a stepfather 
based upon fraud in the inducement under 
Tenn. R. Civ. P. 60.02 because there was no 
actionable claim for fraud; the daughter never 
relied on the stepfather’s representation that 
he did not kill her mother, but rather, the 
daughter’s entire case always rested on a sce- 
nario whereby the stepfather killed the mother 
in a manner covered by the “Slayer’s Statute,” 
T.C.A. § 31-1-106. Gentry v. Larkin, 389 
S.W.3d 330, 2012 Tenn. App. LEXIS 465 (Tenn. 
Ct. App. July 18, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 953 (Tenn. Dec. 
10, 2012). 
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31-1-107. Federal income tax refund or soil conservation payments 


due deceased — To whom paid. 


(a) In any case where the United States treasury department determines 
there exists an overpayment of federal income tax and the person in whose 
favor the overpayment is determined is dead at the time the overpayment of 
tax is to be refunded and where no administrator or executor has been 
appointed within sixty (60) days of the death of the deceased person, and 
irrespective of whether the deceased had filed a joint and several or separate 
income tax return, the amount of the overpayment, if not in excess of five 
hundred dollars ($500), shall be the sole and separate property of the 
decedent’s survivor or survivors, if any, entitled thereto in accordance with the 
laws of descent and distribution of the state, and refund of the overpayment 
directly to the survivor or survivors by the United States shall operate as a 
complete acquittal and discharge to it of liability from any suit, claim or 
demand of whatsoever nature by any creditor of the decedent or other person. 

(b) In the event the person to whom soil conservation payments are due 
from the United States under the Soil Conservation and Domestic Allotment 
Act (16 U.S.C. § 590a et seq.) of the Congress of the United States dies before 
the payments are made, then the payments shall be made to the surviving 
spouse of that person for the use of the surviving spouse and minor children, 
and in the event there are minor children and no surviving spouse (the mother 
or father of the minor children), then and in that event the payments shall be 
made to the natural guardian of the minor children; and in the event there is 
no surviving spouse, or minor children, then the payments shall be made to 
those entitled under the laws of descent and distribution of the state, unless 
the deceased leaves a will, in which event they shall be made to those entitled 
under the will. All such payments shall be free from the claims of any and all 
creditors, except the United States. 


History. 
Acts 1976, ch. 538, §§ 9, 10; T.C.A., §§ 31- 
118, 31-119. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 659. 


31-1-108. Tenancies by the entirety unaffected. 


Nothing in this chapter shall be construed as abolishing tenancies by the 


entirety. 


History. 
Acts 1976, ch. 588, § 13; T.C.A., § 31-120. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 441, 444, 449. 


Law Reviews. 
New-Age Babies and Age-Old Laws: The 


Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 
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CHAPTER 2 
INTESTATE SUCCESSION 


Section 

B1-2-101. 
31-2-102. 
B1-2-103. 
31-2-104. 
31-2-105. 
31-2-106. 
31-2-107. 
31-2-108. 
31-2-109. 


Intestate estate. 

Dower and curtesy abolished. 
Vesting of estate — Net estate. 
Share of surviving spouse and heirs. 


Representation. 
Kindred of half blood. 
Afterborn heirs. 
Escheat. 


31-2-101. Intestate estate. 


Establishment of parent-child relationship to determine succession. 


(a) When any person dies intestate, after the payment of debts and charges 
against the estate, the deceased’s property passes to the deceased’s heirs as 
prescribed in the following sections of this chapter. 

(b) Any part of the estate of a decedent not effectively disposed of by the 
deceased’s will passes to the deceased’s heirs in the same manner. 


History. 
Acts 1977, ch. 25, § 2; T.C.A., § 31-201. 


Cross-References. 
Application for alcoholic beverage license or 
permit by intestate successor, § 57-5-108. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 1, 
31, 255, 441, 444, 449, 503, 619, 659, 808, 819. 


Law Reviews. 

Decedent’s Estates: The Rights of Adopted 
Persons Under Tennessee’s Descent and Distri- 
bution and Adoption Statutes to Take by Intes- 
tate Succession or by Will or Trust, 22 Mem. St. 
ULL. Rev. 339 (1992). 


Descent and Distribution — Fraudulent Con- 
veyances — Intent to Deprive Surviving Spouse 
of His or Her Distributive or Elective Share, 50 
Tenn. L. Rev. 551 (1983). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Marital Deduction Planning Under the Tax 
Reform Act of 1976 (Ronald S. Borod, William 
H. Lawson, Jr., Clayton D. Smith), 7 Mem. St. 
U.L. Rev. 181 (1977). 

Property Law — Wills — Effect of Lapsed 
Residuary Gifts in the State of Tennessee, 73 
Tenn L. Rev. 711 (2006). 

The Parent-Child Relationship Under Intes- 
tacy Statutes (Susan N. Gary), 32 U. Mem. L. 
Rev. 643 (2002). 


NOTES TO DECISIONS 


1. Illustrative Cases. 

Where decedent died intestate as to the ex- 
cess property not specifically devised in her 
will, her sister’s children inherited a residence 
not provided for in the will by intestate succes- 
sion. In re Estate of Milam, 181 S.W.3d 344, 
2005 Tenn. App. LEXIS 203 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 819 (Tenn. Oct. 3, 2005). 

In a case arising from the distribution of 
settlement proceeds in which the children of 
the deceased argued that the settlement pro- 
ceeds should be distributed in accordance with 
a document that they propounded was the 
deceased’s will, since that will had not been 
probated, it had no legal effect. Additionally, 
since there was no estate opened and no will 
admitted to probate, the proceeds of the per- 


sonal injury action passed in accordance with 
the laws on intestate succession. Timmins v. 
Lindsey, 310 S.W.3d 834, 2009 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. Oct. 28, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
238 (Tenn. Mar. 15, 2010). 

Trial court did not have the authority to 
approve the distribution of the residue of a 
self-settled Supplemental Needs Trust estab- 
lished by the co-conservators of a disabled ward 
to specific charities, when the ward had not 
executed a will and lacked testamentary capac- 
ity, because, after the wards death, any amount 
remaining in the Supplemental Needs Trust 
after the wards death and repayment to the 
State of Tennessee was to be distributed to the 
ward’s estate. In re Wade, 484 S.W.3d 151, 2015 
Tenn. App. LEXIS 634 (Tenn. Ct. App. Aug. 5, 
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2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 1073 (Tenn. Dec. 14, 2015). 
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31-2-102. Dower and curtesy abolished. 


Dower and curtesy, as formerly known, are abolished. This section shall 
neither abridge nor affect rights that have vested before April 1, 1977. 


History. 
Acts 1976, ch. 529, § 1; 1977, ch. 25, §§ 4, 5; 
T.C.A., § 31-202. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 426, 460, 647, 650, 810, 811, 943. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Curtesy, § 1; 9 Tenn. Juris., Descent and Dis- 
tribution, §§ 8, 9, 12; 10 Tenn. Juris., Dower, 
§ 1; 18 Tenn. Juris., Marriage, § 6; 18 Tenn. 
Juris., Mandamus, § 6; 18 Tenn. Juris., Mar- 
riage Contracts and Settlements, § 3; 20 Tenn. 
Juris., Partition, § 14; 21 Tenn. Juris., Re- 


demption of Real Estate Sold for Debt, § 32; 24 
Tenn. Juris., Vendor and Purchaser, § 46; 25 
Tenn. Juris., Waste, § 1; 25 Tenn. Juris., Wills, 
§ 166. 


Law Reviews. 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 


31-2-103. Vesting of estate — Net estate. 


The real property of an intestate decedent shall vest immediately upon 
death of the decedent in the heirs as provided in § 31-2-104. The real property 
of a testate decedent vests immediately upon death in the beneficiaries named 
in the will, unless the will contains a specific provision directing the real 
property to be administered as part of the estate subject to the control of the 
personal representative. Upon qualifying, the personal representative shall be 
vested with the personal property of the decedent for the purpose of first 
paying administration expenses, taxes, and funeral expenses and then for the 
payment of all other debts or obligations of the decedent as provided in 
§ 30-2-317. If the decedent’s personal property is insufficient for the discharge 
or payment of a decedent’s obligations, the personal representative may utilize 
the decedent’s real property in accordance with title 30, chapter 2, part 4. After 
payment of debts and charges against the estate, the personal representative 
shall distribute the personal property of an intestate decedent to the dece- 
dent’s heirs as prescribed in § 31-2-104, and the property of a testate decedent 
to the distributees as prescribed in the decedent’s will. 


History. 
Acts 1977, ch. 25, § 3; 1978, ch. 768, §§ 4, 5; 
T.C.A., § 31-602; Acts 1985, ch. 140, § 27. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 650, 810, 816. 

Tennessee Jurisprudence, 9 Tenn. Juris., 
Descent and Distribution, § 5; 10 Tenn. Juris., 
Equitable Conversion, § 5; 12 Tenn. Juris., 
Executors and Administrators, § 24; 25 Tenn. 
Juris., Wills, § 166. 


Law Reviews. 


Conveyances Affecting the Surviving 


Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Decedent’s Estates — Bilbrey v. Smithers: 
Limitations on Post-Death Claims for Purposes 
of Intestate Succession in Tennessee, 27 U. 
Mem. L. Rev. 517 (1997). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95 (1981). 

Vesting of Title in Probate Estate: The Curi- 
ous Meaning of Words (Dan Holbrook), 38 No. 
12 Tenn. B.J. 26 (2002). 
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NOTES TO DECISIONS 


Analysis 


. Born Out of Wedlock. 

. Vesting Subject to Claims. 

. Illustrative Cases. 

Conservatorship to Be Resolved First. 


. Born Out of Wedlock. 

Illegitimate children may inherit, under 
§ 31-2-105, from and through the father where 
the rights of inheritance have not finally 
vested; therefore, the phrase “shall vest imme- 
diately upon death” in this section is not the 
final vesting. To hold otherwise would be to bar 
illegitimate children from establishing pater- 
nity after the death of the father. McCluskey v. 
Weaver, 667 S.W.2d 747, 1982 Tenn. App. 
LEXIS 458 (Tenn. Ct. App. 1982). 

A child born out of wedlock, whose paternity 
was not adjudicated prior to the death of the 
father, can establish the right to inherit by 
intestate succession by asserting that right 
against the estate of the deceased owner of the 
property in which an interest is claimed within 
the time allowed for creditors to file claims 
against the estate, and by establishing pater- 
nity by clear and convincing proof. Bilbrey v. 
Smithers, 937 S.W.2d 803, 1996 Tenn. LEXIS 
527 (Tenn. 1996). 


2. Vesting Subject to Claims. 

Although property owned by decedent at the 
time of death vested in the beneficiaries, it 
vested subject to the discharge of claims 
against the estate, including the surviving 
spouse's elective share. Gentry v. Gentry, 924 
S.W.2d 678, 1996 Tenn. LEXIS 425 (Tenn. 
1996). 


3. Illustrative Cases. 

Where chapter 7 trustee irrevocably aban- 
doned the debtor’s interest in certain real prop- 
erty under 11 U.S.C., § 554(a), and subse- 
quently sought to sell the property pursuant to 
11 U.S.C. § 363 to pay administrative ex- 
penses, the trustee was precluded from relying 
on T.C.A. § 31-2-103 to retain the property in 
the estate. In re Racsko, — B.R. —, 2012 Bankr. 
LEXIS 3494 (Bankr. E.D. Tenn. July 30, 2012). 

Personal representative who was appointed 
to administer a decedent’s estate had the au- 
thority under T.C.A. § 31-2-103 to place a cor- 
poration the decedent established into bank- 
ruptcy, even though the corporation had been 
dissolved, and the bankruptcy court invali- 
dated a foreclosure sale that occurred after the 


corporation was placed into bankruptcy, pursu- 
ant to 11 U.S.C. § 362, even though the buyer 
did not know that the corporation had been 
placed into bankruptcy at the time he pur- 
chased property at the foreclosure sale. The 
corporation had the right under 11 U.S.C. 
§ 301 to declare bankruptcy because dissolved 
corporations were allowed under T.C.A. § 48- 
24-105(a) to carry on business that was appro- 
priate to winding up their affairs. In re Bench- 
mark Capital, Inc., 490 B.R. 566, 2013 Bankr. 
LEXIS 1478 (Bankr. E.D. Tenn. Apr. 9, 2013). 

Because the testator had a will, at her death, 
under T.C.A. § 31-2-103, the personal property 
vested in the executor, and the real property 
vested in the devisees, not in the intestate heir; 
he did not have a reasonable expectation that 
he would inherit, but he did have a reasonable 
expectation that he would have standing to 
contest the will, and because the retrospective 
application of the 2016 amendment to T.C.A. 
§ 32-1-104(b) did not impair any of the heir’s 
vested rights, it could be applied retrospec- 
tively, which rendered the 2015 will valid. In re 
Estate of Stewart, 545 S.W.3d 458, 2017 Tenn. 
App. LEXIS 701 (Tenn. Ct. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
130 (Tenn. Feb. 14, 2018). 

Property at issue vested in the decedent’s 
designated heir when the personal representa- 
tive executed warranty deeds for the property, 
despite the fact that the deeds were never 
recorded. The personal representative intended 
to transfer the property, to the extent the per- 
sonal representative held any title as personal 
representative of the estate, when the personal 
representative executed the deeds and advised 
the heir of the deeds, while the heir paid the 
expenses for the property and treated the prop- 
erty as the heir’s own. In re Estate of Schubert, 
— 8.W.3d —, 2020 Tenn. App. LEXIS 419 
(Tenn. Ct. App. Sept. 18, 2020). 


4. Conservatorship to Be Resolved First. 

Probate court erred construing the language 
of a decedent’s will as conferring authority on 
the administrator to sell the decedent’s real 
property because the court’s order was prema- 
ture inasmuch as the conservatorship had be 
resolved first with any funds remaining in the 
conservatorship transferred to the decedent’s 
estate before the claims against the estate 
could be resolved and the disposition of the 
property determined. In re Estate of Hudson, 
— §.W.3d —, 2019 Tenn. App. LEXIS 62 (Tenn. 
Ct. App. Feb. 4, 2019). 


31-2-104. Share of surviving spouse and heirs. 


(a) The intestate share of the surviving spouse is: 
(1) If there is no surviving issue of the decedent, the entire intestate 
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estate; or 

(2) If there are surviving issue of the decedent, either one-third (74) or a 
child’s share of the entire intestate estate, whichever is greater. 
(b) The part of the intestate estate not passing to the surviving spouse 


under subsection (a) or the entire intestate estate if there is no surviving 
spouse, passes as follows: 


(1) To the issue of the decedent; if they are all of the same degree of 
kinship to the decedent they take equally, but if of unequal degree, then 
those of more remote degree take by representation; 

(2) If there is no surviving issue, to the decedent’s parent or parents equally; 

(3) If there is no surviving issue or parent, to the brothers and sisters and 
the issue of each deceased brother and sister by representation; if there is no 
surviving brother or sister, the issue of brothers and sisters take by 
representation; or 

(4) If there is no surviving issue, parent, or issue of a parent, but the 
decedent is survived by one or more grandparents or issue of grandparents, 
half of the estate passes to the paternal grandparents if both survive, or to 
the surviving paternal grandparent or to the issue of the paternal grand- 
parents if both are deceased, the issue taking equally if they are all of the 
same degree of kinship to the decedent, but if of unequal degree those of 
more remote degree take by representation; and the other half passes to the 
maternal relatives in the same manner; but if there is no surviving 
grandparent or issue of grandparent on either the paternal or maternal side, 
the entire estate passes to the relatives on the other side in the same manner 


as the half. 


History. 
Acts 1976, ch. "bas, 8 1.°1977. ch, 25,19 4° 
1978, ch. 763, § 2; T.C.A., §§ 31-203, 31-204. 


Compiler’s Notes. 

Acts 2008, ch. 219, § 1 provided that, not- 
withstanding any other provision of law to the 
contrary, the spouse of an intestate decedent 
may elect to take the intestate share provided 
pursuant to subsection (a) of this section, or 
may elect to take an elective-share amount to 
be determined in accordance with the percent- 
ages set out in § 31-4-101. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 549, 810, 812, 816, 817, 824, 825, 830. 


Law Reviews. 
Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 


Marital Deduction Planning Under the Tax 
Reform Act of 1976 (Ronald S. Borod, William 
H. Lawson, Jr., Clayton D. Smith), 7 Mem. St. 
U.L. Rev. 181 (1977). 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 

Some Order Out of Chaos in Wrongful Death 
Law (T. A. Smedley), 37 Vand. L. Rev. 273 
(1984). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. “Heirs” Defined. 

. Issue of the Decedent. 

. Child Born Out of Wedlock. 


HR wN 


5. Descendants of Wrongdoer. 
6. Illustrative Cases. 


1. Construction. 
The 2016 amendment facilitates the inten- 
tions and the expectations of the parties to the 
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will at the time of its execution; the intestate 
heir had no vested right in a law that would 
allow him to take advantage of a procedural 
defect, and it was well within the province of 
the legislature to cure the defect to prevent the 
heir, and others similarly situated, from gain- 
ing an unfair advantage based on a mere tech- 
nicality, and such laws can be applied retro- 
spectively without running afoul of the 
Tennessee Constitution. In re Estate of Stew- 
art, 545 S.W.3d 458, 2017 Tenn. App. LEXIS 
701 (Tenn. Ct. App. Oct. 20, 2017), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 130 
(Tenn. Feb. 14, 2018). 

Clearly, the 2016 amendment to T.C.A. § 32- 
2-104 was intended to provide relief for testa- 
tors who believed they had executed a valid will 
prior to July 1, 2016, when the two witnesses 
duly executed the attestation affidavit at the 
same time as the will was executed by the 
testator, but the witnesses failed to sign the 
will itself; the legislature intended for the 2016 
amendment to apply to all wills executed prior 
to July 1, 2016, notwithstanding whether the 
testator died before the law went into effect. In 
re Estate of Stewart, 545 S.W.3d 458, 2017 
Tenn. App. LEXIS 701 (Tenn. Ct. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 130 (Tenn. Feb. 14, 2018). 

Because the testator had a will, at her death, 
under T.C.A. § 31-2-103, the personal property 
vested in the executor, and the real property 
vested in the devisees, not in the intestate heir; 
he did not have a reasonable expectation that 
he would inherit, but he did have a reasonable 
expectation that he would have standing to 
contest the will, and because the retrospective 
application of the 2016 amendment to T.C.A. 
§ 32-1-104(b) did not impair any of the heir’s 
vested rights, it could be applied retrospec- 
tively, which rendered the 2015 will valid. In re 
Estate of Stewart, 545 S.W.3d 458, 2017 Tenn. 
App. LEXIS 701 (Tenn. Ct. App. Oct. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
130 (Tenn. Feb. 14, 2018). 

2016 amendment to T.C.A. § 32-1-104 is a 
remedial statute that can be applied retrospec- 
tively without interfering with vested rights. In 
re Estate of Stewart, 545 S.W.3d 458, 2017 
Tenn. App. LEXIS 701 (Tenn. Ct. App. Oct. 20, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 130 (Tenn. Feb. 14, 2018). 


2. “Heirs” Defined. 

The legal meaning of the word “heirs” is the 
class of persons upon whom descent is cast by 
the statute of descent. Fisher v. Malmo, 650 
S.W.2d 438, 1983 Tenn. App. LEXIS 556 (Tenn. 
Ct. App. 1983). 


3. Issue of the Decedent. 
The “issue of the decedent” are, unless other- 
wise limited, all the direct, lineal descendants 
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of the deceased. Carter v. Hutchison, 707 
S.W.2d 533, 1985 Tenn. App. LEXIS 3444 
(Tenn. Ct. App. 1985). 

The term “issue of the decedent” differs from 
the more common reference to “heirs at law,” 
“heirs,” or “heirs of the body.” Carter v. Hutchi- 
son, 707 S.W.2d 533, 1985 Tenn. App. LEXIS 
3444 (Tenn. Ct. App. 1985). 

Where chapter 7 trustee irrevocably aban- 
doned the debtor’s interest in certain real prop- 
erty under 11 U.S.C. § 554(a), and subse- 
quently sought to sell the property pursuant to 
11 U.S.C. § 363 to pay administrative ex- 
penses, the trustee was precluded from relying 
on T.C.A. § 31-2-104 to retain the property in 
the estate. In re Racsko, — B.R. —, 2012 Bankr. 
LEXIS 3494 (Bankr. E.D. Tenn. July 30, 2012). 


4, Child Born Out of Wedlock. 

A child born out of wedlock may inherit from 
and through its father. Decker v. Meriwether, 
708 S.W.2d 390, 1985 Tenn. App. LEXIS 3162 
(Tenn. Ct. App. 1985). 

A child born out of wedlock may inherit from 
and through its father where paternity is es- 
tablished by clear and convincing proof and 
where rights of inheritance have not finally 
vested. Woods v. Fields, 798 S.W.2d 239, 1990 
Tenn. App. LEXIS 216 (Tenn. Ct. App. 1990), 
rehearing denied, 798 S.W.2d 239, 1990 Tenn. 
App. LEXIS 285 (Tenn. App. 1990). 

Plaintiff established paternity by clear and 
convincing evidence when it was shown that 
parents of putative father had acknowledged in 
application filed with Social Security Adminis- 
tration that plaintiff was child of putative fa- 
ther. Woods v. Fields, 798 S.W.2d 239, 1990 
Tenn. App. LEXIS 216 (Tenn. Ct. App. 1990), 
rehearing denied, 798 S.W.2d 239, 1990 Tenn. 
App. LEXIS 285 (Tenn. App. 1990). 


5. Descendants of Wrongdoer. 

The general assembly, by enacting T.C.A. 
§ 31-1-106, did not intend to prevent certain of 
the victim’s descendants from receiving a por- 
tion of the estate when these descendants are 
also the children of the person who killed the 
deceased. Carter v. Hutchison, 707 S.W.2d 533, 
1985 Tenn. App. LEXIS 3444 (Tenn. Ct. App. 
1985). 


6. Illustrative Cases. 

Where decedent died intestate as to the ex- 
cess property not specifically devised in her 
will, her sister’s children inherited a residence 
not provided for in the will by intestate succes- 
sion. In re Estate of Milam, 181 S.W.3d 344, 
2005 Tenn. App. LEXIS 203 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 819 (Tenn. Oct. 3, 2005). 

In a case arising from the distribution of 
settlement proceeds in which the children of 


31-2-105 


the deceased argued that the settlement pro- 
ceeds should be distributed in accordance with 
a document that they propounded was the 
deceased’s will, since that will had not been 
probated, it had not legal effect. Additionally, 
since there was no estate opened and no will 
admitted to probate, the proceeds of the per- 
sonal injury action passed in accordance with 
the laws on intestate succession. Timmins v. 
Lindsey, 310 S.W.3d 834, 2009 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. Oct. 28, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
238 (Tenn. Mar. 15, 2010). 

When a father established a testamentary 
trust in his will for the benefit of his son, and 
the son died thereafter, a trial court erred in 
ordering a trustee to distribute the corpus of 
the trust to the father’s brother because the 
father intended that once he survived him and 
the trust was created, then the son, or the son’s 
beneficiaries, which included the son’s es- 
tranged wife, would receive the full benefit of 
the trust, even if the son did not live to the 
requisite age; the language of the will created a 
trust for the benefit of the son without provid- 
ing a mechanism for divesting the son of the 
trust, once it had been created. First Tenn. 
Bank, N.A. v. Woodward, 362 S.W.3d 86, 2011 
Tenn. App. LEXIS 575 (Tenn. Ct. App. Oct. 25, 
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2011), appeal denied, First Tenn. Bank N.A. v. 
Woodward, — S.W.3d —, 2012 Tenn. LEXIS 103 
(Tenn. Feb. 16, 2012). 

Trial court did not have the authority to 
approve the distribution of the residue of a 
self-settled Supplemental Needs Trust estab- 
lished by the co-conservators of a disabled ward 
to specific charities, when the ward had not 
executed a will and lacked testamentary capac- 
ity, because, after the wards death, any amount 
remaining in the Supplemental Needs Trust 
after the wards death and repayment to the 
State of Tennessee was to be distributed to the 
ward's estate. In re Wade, 484 S.W.3d 151, 2015 
Tenn. App. LEXIS 634 (Tenn. Ct. App. Aug. 5, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 1073 (Tenn. Dec. 14, 2015). 

Decedent’s mother filed her petition three 
days following decedent’s funeral and less than 
two weeks following his death, and no evidence 
showed a want of application by decedent’s wife 
or daughter other than the fact that no petition 
to open the estate had yet been filed; a delay of 
two weeks following a death was not sufficient 
without other proof to show that the spouse and 
next-of-kin had failed to administer the estate. 
The mother was not a beneficiary and was 
nothing more than a stranger to the estate. In 
re Estate of Edmonds, — $.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 


31-2-105. Establishment of parent-child relationship to determine suc- 


cession. 


(a) If, for purposes of inheritance under a will or trust or by intestate 
succession or contract, a relationship of parent and child must be established 
to determine succession by, through, or from a person: 

(1) An adopted person is the child of an adopting parent and not of the 
natural parents, except that adoption of a child by the spouse of a natural 
parent has no effect on the relationship between the child and that natural 


parent; and 


(2) In cases not covered by subdivision (a)(1), a person born out of wedlock 
is a child of the mother. That person is also a child of the father, if: 

(A) The natural parents participated in a marriage ceremony before or 

after the birth of the child, even though the attempted marriage is void; or 

(B)G) The paternity is established by adjudication before the death of 

the father or is established thereafter by clear and convincing proof, but 

only if an assertion of paternity is made that seeks the adjudication 


within the earlier of: 


(a) The period prescribed in the notice published or posted in 


accordance with § 30-2-306; or 


(b) One (1) year after the father’s death; 

(ii) The paternity established under this subdivision (a)(2)(B) is 
ineffective to qualify the father or the father’s kindred to inherit from or 
through the child unless the father has openly treated the child as the 
father’s, and has not refused to support the child. 

(b) In no event is a parent permitted to inherit through intestate succession 
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or under a will or trust or by contract until all child support arrearages 
together with any interest owed, at the legal rate of interest computed from the 
date each payment was due, have been paid in full to the parent ordered to 
receive support or to the parent’s estate if deceased. 

(c) Nothing in this section prevents a child from inheriting from a parent 


through intestate succession. 


History. 

Acts 1977; ch. 25): § 4:; 1978, ‘ch. '763;.-§. 3; 
T.C.A., § 31-206; Acts 1986, ch. 580, § 5; 1994, 
ch. 939, § 2; 2017, ch. 290, § 9. 


_ Cross-References. 
Legitimation and paternity, title 36, ch. 2, 
part 3. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
$§ 302, 441, 447, 551, 637, 817, 829. 


Law Reviews. 

A Critical Survey of Developments in Tennes- 
see Family Law in 1976-77, V. Children (Neil P. 
Cohen), 45 Tenn. L. Rev. 451 (1978). 


Decedents’ Estates— Bilbrey v. Smithers: 
Limitations on Post-Death Paternity Claims for 
Purposes of Intestate Succession in Tennessee, 
27 Mem. St. U.L. Rev. 517 (1977). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 


NOTES TO DECISIONS 


Analysis 


. Born Out of Wedlock. 

. Paternity Suits. 
—Jurisdiction. 
—Limitation of Action. 

. Administration of Estates. 
. Wrongful Death. 

. Construction. 


. Born Out of Wedlock. 

Illegitimate children may inherit, under this 
section, from and through the father where the 
rights of inheritance have not finally vested; 
therefore, the phrase “shall vest immediately 
upon death” in § 31-2-103 is not the final 
vesting. To hold otherwise would be to bar 
illegitimate children from establishing pater- 
nity after the death of the father. McCluskey v. 
Weaver, 667 S.W.2d 747, 1982 Tenn. App. 
LEXIS 458 (Tenn. Ct. App. 1982). 

The holding in Allen v. Harvey, 568 S.W.2d 
829, 1978 Tenn. LEXIS 614 (Tenn. 1978), that 
children born out of wedlock may inherit by and 
through their father where paternity is estab- 
lished by clear and convincing proof, and where 
rights of inheritance have not finally vested, 
was not limited to prospective application, but 
was to be applied retroactively. Marshall v. 
Marshall, 670 S.W.2d 213, 1984 Tenn. LEXIS 
750 (Tenn. 1984). 

A child born out of wedlock may inherit from 
and through its father. Decker v. Meriwether, 
708 S.W.2d 390, 1985 Tenn. App. LEXIS 3162 
(Tenn. Ct. App. 1985). 


Se NAMM RONeE 


Claimant could be found to have been born 
out of wedlock to her putative father within the 
meaning of this section, even though her 
mother was married at the time of her concep- 
tion and birth, where her mother was married 
to someone other than her putative father. In re 
Estate of Armstrong, 859 S.W.2d 323, 1993 
Tenn. App. LEXIS 161 (Tenn. Ct. App. 1993), 
appeal denied, — S.W.2d —, 1993 Tenn. LEXIS 
223 (Tenn. 1993). 

A child born out of wedlock, whose paternity 
was not adjudicated prior to the death of the 
father, can establish the right to inherit by 
intestate succession by asserting that right 
against the estate of the deceased owner of the 
property in which an interest is claimed within 
the time allowed for creditors to file claims 
against the estate, and by establishing pater- 
nity by clear and convincing proof. Bilbrey v. 
Smithers, 937 S.W.2d 803, 1996 Tenn. LEXIS 
527 (Tenn. 1996). 

Claimant’s evidence that she was not the 
biological child of her mother’s husband, that 
her mother told her that the intestate decedent 
was her father, and that her mother had sexual 
relations with decedent up to the time of his 
death did not offer clear and convincing proof of 
paternity. Walton v. Young (In re Estate of 
Walton), 950 S.W.2d 956, 1997 Tenn. LEXIS 
430 (Tenn. 1997). 


2. Paternity Suits. 


3. —Jurisdiction. 
Suit to establish paternity for the purpose of 
determining intestate succession is properly 
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brought in Chancery and not Juvenile Court. 
Thompson v. Coates, 627 S.W.2d 376, 1981 
Tenn. App. LEXIS 570 (Tenn. Ct. App. 1981). 


4, —Limitation of Action. 

Ten-year statute of limitations in § 28-3-110 
applies to suits to establish paternity for the 
purpose of determining intestate succession. 
Thompson v. Coates, 627 S.W.2d 376, 1981 
Tenn. App. LEXIS 570 (Tenn. Ct. App. 1981). 

Statute of limitation in § 28-3-102 for claims 
of creditors against a decedent’s estate does not 
apply to suits brought to establish paternity for 
the purpose of determining intestate succes- 
sion. Thompson v. Coates, 627 S.W.2d 376, 1981 
Tenn. App. LEXIS 570 (Tenn. Ct. App. 1981); 
McCluskey v. Weaver, 667 S.W.2d 747, 1982 
Tenn. App. LEXIS 458 (Tenn. Ct. App. 1982). 

Statute of limitation in former § 36-224 (now 
§ 36-2-306) did not apply to suits brought to 
establish paternity for the purpose of determin- 
ing intestate succession only. Thompson v. 
Coates, 627 S.W.2d 376, 1981 Tenn. App. 
LEXIS 570 (Tenn. Ct. App. 1981). 


5. Administration of Estates. 

The statutory procedures for establishing 
heirship in the statutes of descent and distri- 
bution relate to estates subject to administra- 
tion in Tennessee. Ford v. Pace, 672 S.W.2d 219, 
1984 Tenn. App. LEXIS 2859 (Tenn. Ct. App. 
1984). 

The chancery court in Tennessee did not have 
jurisdiction to determine heirship where the 
estate was administered in Ohio by an Ohio 
resident and there was no estate in Tennessee. 
Ford v. Pace, 672 S.W.2d 219, 1984 Tenn. App. 
LEXIS 2859 (Tenn. Ct. App. 1984). 

No proof was offered on the question of pa- 
ternity on the alleged heir’s claim; therefore, 
the legitimation issue had to be remanded to 
the trial court to permit the heir to present her 
claim pursuant to T.C.A. § 31-2-105 to demon- 
strate a relationship to the decedent for pur- 
poses of establishing intestate succession 
rights. Lanier v. Rains, 229 S.W.3d 656, 2007 
Tenn. LEXIS 583 (Tenn. June 28, 2007). 


6. Wrongful Death. 
Court of appeals erred in ordering that a 
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father’s recovery from a wrongful death action 
be paid toward satisfaction of his child support 
arrearages for his children who were unrelated 
to the decedent spouse because the statute was 
inapplicable since the father was the surviving 
spouse of the decedent; the term “parent” as 
used in subsection (b) is limited to a parent of 
the decedent child who owes a child support 
arrearage for the support of that decedent 
child. Spires v. Simpson, 539 S.W.3d 134, 2017 
Tenn. LEXIS 852 (Tenn. Dec. 27, 2017). 


7. Construction. 

T.C.A. §§ 20-5-107(b) and 31-2-105(b) apply 
where a child has died, the parents are sepa- 
rated or divorced, and one parent owes the 
other child support for the decedent child be- 
cause they bar the obligor parent from benefit- 
ting from the wrongful death of a child whom 
he or she failed to financially support; legisla- 
tive intent requires the obligor parent to satisfy 
his or her child support debt to the other parent 
before he or she is permitted to benefit from the 
death of that child. Spires v. Simpson, 539 
S.W.3d 134, 2017 Tenn. LEXIS 852 (Tenn. Dec. 
27, 2017). 

Prohibitions in T.C.A. §§ 20-5-107(b) and 31- 
2-105(b) apply only when (1) the “parent” who 
seeks to recover in the wrongful death lawsuit 
is a parent of the decedent child, and (2) that 
parent’s child support arrearage is owed for the 
support of that decedent child. Spires v. Simp- 
son, 5389 S.W.3d 134, 2017 Tenn. LEXIS 852 
(Tenn. Dec. 27, 2017). 

T.C.A. §§ 20-5-107(b) and 31-2-105(b) apply 
only to a “parent” of the decedent child, and the 
child support arrearage must be owed for the 
support of that decedent child; reading “parent” 
as the parent of the decedent is consistent with 
other sections that describe a person’s rights 
and remedies in terms of how they are related 
to the decedent, and given other relational 
terms always refer to relatives of the decedent, 
it is consistent to construe “parent” as the 
parent of the decedent. Spires v. Simpson, 539 
S.W.3d 134, 2017 Tenn. LEXIS 852 (Tenn. Dec. 
Zt, 201. Ey, 


If representation is called for by this title, such representation shall be per 


stirpes. 


History. 
Acts 1977, ch. 25, § 2; T.C.A., § 31-205. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 824, 825. 


Law Reviews. 
Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 
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31-2-107. Kindred of half blood. 


SIMULTANEOUS DEATH ACT 


31-2-109 


Relatives of the half blood inherit the same share they would inherit if they 


were of the whole blood. 


History. 
Acts 1977, ch. 25, § 2; T.C.A., § 31-208. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 825, 828. 


31-2-108. Afterborn heirs. 


Law Reviews. 
Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 


Relatives of the decedent conceived before the decedent’s death but born 
thereafter inherit as if they had been born in the lifetime of the decedent. 


History. 
Acts 1977, ch. 25, § 4; T.C.A., § 31-209. 


Cross-References. 
Pretermitted child, § 32-3-103. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 441, 444, 449, 817. 


31-2-109. Escheat. 


Law Reviews. 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 


If there is no taker under this chapter, the intestate estate shall escheat to 


the state under chapter 6 of this title. 


History. 
Acts. 1977, ch. 25, § 2: T.C.A., § 31-207; 
T.C.A. § 31-2-110. 


Code Commission Notes. This section was 
renumbered from § 31-2-110 to § 31-2-109 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 
Former § 31-2-109 (Acts 1883, ch. 250, §§ 1, 
2; Code 1932, §§ 7189, 7190; Shan., §§ 3661, 


3662; T.C.A. (orig. ed.), §§ 31-401, 31-402), con- 
cerning distribution to aliens, was repealed by 
Acts 1988, ch. 854, § 17. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 152. 


Law Reviews. 
Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 


CHAPTER 3 
UNIFORM SIMULTANEOUS DEATH ACT 


Section 

31-3-101. 
31-3-102. 
31-3-103. 
31-3-104. 
31-3-105. 
31-3-106. 
31-3-107. 
31-3-108. 


Short title. 


Disposition of insurance proceeds. 
Application of chapter. 
Construction of chapter. 


Disposition of property where there is no sufficient evidence of survivorship. 
Beneficiaries of another person’s disposition of property. 
Joint tenants or tenants by the entirety. 


Individual failing to survive decedent by one hundred twenty (120) hours. 


31-3-101 


31-3-101. Short title. 
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This chapter shall be known and may be cited as the “Uniform Simultaneous 


Death Act.” 


History. 

Acts 1941, ch. 59, § 8; C. Supp. 1950, 
§ 8407.1 (Williams, § 8407.8); T.C.A. (orig. 
ed.), § 31-501. 


Cross-References. 
Uniform determination of death act, title 68, 
ch. 3, part 5. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 448, 913, 1001. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-603, 4-604. 


31-3-102. Disposition of property where there is no sufficient evidence 
of survivorship. 


Where the title to property or the devolution thereof depends upon priority 
of death and there is no sufficient evidence that the persons have died 
otherwise than simultaneously, the property of each person shall be disposed 
of as if the person had survived, except as provided otherwise in this chapter. 


History. 

Acts'\, 1941." ch: 59, $" 1° C.” Supp, “1950, 
§ 8407.2 (Williams, § 8407.1); T.C.A. (orig. 
ed.), § 31-502. 


Compiler’s Notes. 
The reference to “this chapter” now includes 
§ 31-3-120, added by Acts 1997, ch. 426, § 16. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 914. 


Law Reviews. 
Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
Use of Survivorship Clauses in Wills, 8 Vand. 
L. Rev. 627 (1955). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Wrongful Death Action. 

. Funeral Expenses of Wife. 
. Antilapse Statute. 


— PRwnore 


. In General. 

This section neither creates a presumption as 
to survivorship nor provides a rule of evidence; 
it is, instead, a rule of substantive law control- 
ling the devolution of property of persons who 
die in a common disaster, and there is no 
sufficient evidence that they have died other- 
wise than simultaneously. Brundige v. Alexan- 
der, 547 S.W.2d 232, 1976 Tenn. LEXIS 510 
(Tenn. 1976). 


2. Wrongful Death Action. 

Where husband and wife were killed in plane 
crash and there was no evidence other than 
that they died simultaneously, cause of action 
for wife’s wrongful death passed to her next of 
kin as though she had survived husband. 
Southeastern Aviation, Inc. v. Hurd, 209 Tenn. 


639, 355 S.W.2d 436, 1962 Tenn. LEXIS 400 
(1962), appeal dismissed, 371 U.S. 21, 83 S. Ct. 
120, 9 L. Ed. 2d 96, 1962 U.S. LEXIS 389 
(1962), dismissed, International Brotherhood, 
T. C. W. & H. v. Overnite Transp. Co., 9 L. Ed. 
2d 100, 83 S. Ct. 120, 371 U.S. 862, 1962 U.S. 
LEXIS 2240 (1962). 


3. Funeral Expenses of Wife. 

This statute does not affect the preexisting 
law as to the obligation of the husband to pay 
the funeral expenses of the wife and estate of 
husband is lable for such funeral expenses 
even though under this statute they are pre- 
sumed to have died simultaneously. In re Es- 
tate of Deskins, 214 Tenn. 608, 381 S.W.2d 921, 
1964 Tenn. LEXIS 512 (1964). 


4, Antilapse Statute. 

The antilapse statute, § 32-3-105, is appli- 
cable in simultaneous death cases where one 
decedent is the beneficiary of another and 
should be construed in conjunction with this 
section. Brundige v. Alexander, 547 S.W.2d 232, 
1976 Tenn. LEXIS 510 (Tenn. 1976). 
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| $1-3-103. Beneficiaries of another person’s disposition of property. 


Where two (2) or more beneficiaries are designated to take successively (by 
reason of survivorship) under another person’s disposition of property and 
' there is no sufficient evidence that these beneficiaries have died otherwise 
than simultaneously, the property thus disposed of shall be divided into as 

many equal portions as there are successive beneficiaries, and these portions 
shall be distributed respectively to those who would have taken in the event 

that each designated beneficiary had survived. 


Law Reviews. 
Use of Survivorship Clauses in Wills, 8 Vand. 
L. Rev. 627 (1955). 


. History. 

fue Acts 1941, ch. 59, § 2; C. Supp. 1950, 
| § 8407.3 (Williams, § 8407.2); T.C.A. (orig. 
ed.), § 31-508. 


Textbooks. 
| Pritchard on Wills and Administration of 
| Estates (4th ed., Phillips and Robinson), § 915. 


| $1-3-104. Joint tenants or tenants by the entirety. 


Where there is no sufficient evidence that two (2) joint tenants or tenants by 

| the entirety have died otherwise than simultaneously, the property so held 
shall be distributed one-half (12) as if one had survived and one-half (4) as if 
the other had survived. If there are more than two (2) joint tenants and all of 
them have so died, the property thus distributed shall be in the proportion that 








_one bears to the whole number of joint tenants. 


History. 

Acts 1941, ch. 59, § 3; C. Supp. 1950, 
§ 8407.4 (Williams, § 8407.3); T.C.A. (orig. 
ed.), § 31-504. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 


8§ 440, 916. 


Law Reviews. 
Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
Use of Survivorship Clauses in Wills, 8 Vand. 
L. Rev. 627 (1955). 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Antilapse Statute. 


1. In General. 

The usual rule that the interest of a tenant 
by the entireties cannot be passed by will does 
not apply where husband and wife died simul- 
taneously and the husband was the beneficiary 
of the residuary clause in the wife’s will. Brun- 
dige v. Alexander, 547 S.W.2d 232, 1976 Tenn. 
LEXIS 510 (Tenn. 1976). 

The Uniform Simultaneous Death Act effec- 
tively converts a tenancy in the entirety into a 
tenancy in common. Hicks v. Boshears, 846 


_§.W.2d 812, 1993 Tenn. LEXIS 27 (Tenn. 1993). 


The Tennessee general assembly did not in- 
tend for the term “simultaneously” in T.C.A. 
§ 31-3-104 to be defined as meaning “within 
120 hours”; instead, the term is properly con- 
strued according to its ordinary import, mean- 
ing “at the same time”. Heirs of Ellis v. Estate of 
Ellis, 71 S.W.3d 705, 2002 Tenn. LEXIS 152 
(Tenn. 2002). 


2. Antilapse Statute. 

The antilapse statute, § 32-3-105, is appli- 
cable in simultaneous death cases where one 
decedent is the beneficiary of another and 
should be construed in conjunction with this 
section. Brundige v. Alexander, 547 S.W.2d 232, 
1976 Tenn. LEXIS 510 (Tenn. 1976). 
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31-3-105. Disposition of insurance proceeds. 


Where the insured and the beneficiary in a policy of life or accident 
insurance have died and there is no sufficient evidence that they have died 
otherwise than simultaneously, the proceeds of the policy shall be distributed 
as if the insured had survived the beneficiary. 


History. Textbooks. 

Acts 1941, ch. 59, § 4; C. Supp. 1950, Pritchard on Wills and Administration of 
§ 8407.5 (Williams, § 8407.4); T.C.A. (orig. Estates (4th ed., Phillips and Robinson), § 917. 
ed.), § 31-505. 


31-3-106. Application of chapter. 


This chapter shall not apply in the case of wills, living trusts, deeds, or 
contracts of insurance wherein provision has been made for the distribution of 
property different from the provisions of this chapter. 


History. § 8407.7 (Williams, § 8407.6); T.C.A. (orig. 
Acts 1941, ch. 59, § 6; C. Supp. 1950,  ed.), § 31-507. 


31-3-107. Construction of chapter. 


This chapter shall be so construed and interpreted as to effectuate its 
general purpose to make uniform the law in those states which enact it. 


History. Textbooks. 

Acts 1941, ch. 59,°§ 7; C. Supp. 1950, Pritchard on Wills and Administration of 
§ 8407.8 (Williams, § 8407.7); T.C.A. (orig. Estates (4th ed., Phillips and Robinson), 
ed.), § 31-508. §§ 918, 1001. 


31-3-108. Individual failing to survive decedent by one hundred 
twenty (120) hours. 


(a) An individual who fails to survive the decedent by one hundred twenty 
(120) hours is deemed to have predeceased the decedent for purposes of the 
homestead allowance, year’s support allowance, exempt property, elective 
share and intestate succession, and the decedent’s heirs are determined 
accordingly. 

(b) A devisee who fails to survive the testator by one hundred twenty (120) 
hours is deemed to have predeceased the testator, unless the will of the 
decedent contains language dealing explicitly with simultaneous deaths or 
deaths in a common disaster or requiring that the devisee survive by a stated 
period of time in order to take under the will. 

(c) If it is not established by clear and convincing evidence that an 
individual who would otherwise be an heir or devisee survived the decedent by 
one hundred twenty (120) hours, it is deemed that such individual failed to 
survive for the required period. This section is not to be applied if its 
application would result in property of any nature escheating to the state. 


History. Code Commission Notes. This section was 
Acts 1997, ch. 426, § 16; T.C.A. § 31-3-120. renumbered from § 31-3-120 to § 31-3-108 by 








| Compiler’s Notes. 
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| the authority of the Code Commission in 2021. on or after January 1, 1998, and to all wills, 


other documents and proceedings related 


Acts 1997, ch. 426, § 26 provides that this eS 


section shall apply to estates of decedents dying 


NOTES TO DECISIONS 


1. Statute Not Applicable to Tenants by hours in order to obtain fee simple title to 


the Entirety. property formerly held by the entirety. Heirs of 
Because T.C.A. § 31-3-120 applies in specific Ellis v. Estate of Ellis, 71 S.W.3d 705, 2002 


and limited cases, it does not require a tenant Tenn. LEXIS 152 (Tenn. 2002). 
_ by the entirety to survive the spouse by 120 


CHAPTER 4 
ELECTIVE SHARE OF SURVIVING SPOUSE 


Section 


_ 81-4-101. Right to elective share. 
- 31-4-102. Proceeding for elective share — Time limit. 


31-4-103. Disclosure by personal representative. 
31-4-104. Mental incompetency or minority of surviving spouse. 
31-4-105. Death of surviving spouse. 


/31-4-101. Right to elective share. 


(a)(1) The surviving spouse of an intestate decedent who elects against 
taking an intestate share, or a surviving spouse who elects against a 
decedent’s will, has a right of election, unless limited by subsection (c), to 
take an elective-share amount equal to the value of the decedent’s net estate | 
as defined in subsection (b), determined by the length of time the surviving 
spouse and the decedent were married to each other, in accordance with the 
following schedule: 


If the decedent and the surviving spouse The elective-share 
were married to each other: percentage is: 
less than 3 years 10% of the net estate 
3 years but less than 6 years 20% of the net estate 
6 years but less than 9 years 30% of the net estate 
9 years or more 40% of the net estate 


(2) For purposes of determining the total number of years to be applied to 
the computation provided in subdivision (a)(1), the number of years persons 
are married to the same person shall be combined. The years do not have to 
be consecutive, but may be separated by divorce. All years married shall be 
counted toward the total number of years for purposes of this section. 

(b) The value of the net estate includes all of the decedent’s real property, 
notwithstanding § 31-2-103, and personal property subject to disposition 
under the decedent’s will or the laws of intestate succession, reduced by the 
following: secured debts to the extent that secured creditors are entitled to 
realize on the applicable collateral, funeral and administration expenses, and 
award of exempt property, homestead allowance and year’s support allowance. 


~The net estate does not include any assets over which the decedent held a 
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power of appointment, whether exercised or not, unless the decedent exercises 
the power of appointment to direct the assets to be paid to the decedent’s 
personal representative for administration as part of the decedent’s probate 
estate. 

(c) After the elective-share amount has been determined in accordance with 
subsections (a) and (b), the amount payable to the surviving spouse by the 
estate shall be reduced by the value of all assets includable in the decedent’s 
gross estate that were transferred, or deemed transferred, to the surviving 
spouse or that were for the benefit of the surviving spouse, but excluding the 
homestead allowance, exempt property and year’s support allowance. For 
purposes of this subsection (c), the decedent’s gross estate shall be determined 
by the court in the same manner as for inheritance tax purposes pursuant to 
title 67, chapter 8, part 3, except that the value of any life estate or trust for the 
lifetime benefit of the surviving spouse shall be actuarially determined. 

(d) The elective-share amount payable to the surviving spouse is exempt 
from the claims of unsecured creditors of the decedent’s estate and, notwith- 
standing § 30-2-614(b) or (e), shall not be allocated to any United States or any 
state estate, inheritance or other death transfer tax if the elective share 
amount qualifies for and is used as a marital deduction in determining the 
decedent’s death tax liability under any applicable estate, inheritance or other 


death transfer tax statute. 


History. 

Acts 1977, ch. 25, § 4; T.C.A., § 31-601; Acts 
1985, ch. 140, § 28; 1997, ch. 426, § 17; 2001, 
ch. 400, § 3; 2004, ch. 866, § 2; 2007, ch. 13, 
§§ 1-3. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that the 
amendments to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998 and to all wills, other 
documents and proceedings related thereto. 

Acts 2008, ch. 219, § 1 provided that, not- 
withstanding any other provision of law to the 
contrary, the spouse of an intestate decedent 
may elect to take the intestate share provided 
pursuant to § 31-2-104(a), or may elect to take 
an elective-share amount to be determined in 
accordance with the percentages set out in this 
section. 


Cross-References. 
Fraudulent conveyance to defeat share, § 31- 
1-105. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 31, 
297, 402, 647, 650, 810, 812, 816. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1108. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Curtesy, § 2; 9 Tenn. Juris., Descent and Dis- 
tribution, §§ 6, 12; 25 Tenn. Juris., Wills, 
§ 166. 


Law Reviews. 

Avoiding Spousal Claims in Tennessee (Ste- 
ven A. Goodman), 24 No. 4, Tenn. B.J. 24 
(1988). 

Conveyances Affecting the Surviving 
Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Descent and Distribution — Fraudulent Con- 
veyances — Intent to Deprive Surviving Spouse 
of His or Her Distributive or Elective Share, 50 © 
Tenn. L. Rev. 551 (1983). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95 (1981). 

TennCare: Expanded Estate Recovery - Re- 
cover at ALL Cost, 45 U. Mem. L. Rev. 711 
(2015). 

You Can’t Take It with You, and Maybe You 
Can’t Even Give It Away: The Case of Elizabeth 
Baldwin Rice (J. Thomas Oldham), 41 U. Mem. 
L. Rev. 95 (2010). 
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NOTES TO DECISIONS 


Analysis 


“1. Fee Simple. 


. Effective Date. 

. Net Estate. 

. Exemptions. 

. Priority of Claim. 
. Exhaustion of Elective Share. 

. Disclosure by Personal Representative. 

. Antenuptial Agreements. 

. In Terrorem Clause. 

10. Valuation of Elective Share for Marital 
Deduction. 


11. Valuation of Elective Share. 


1. Fee Simple. 
The legislature intended for the surviving 


| spouse to take a fee simple title in properties 


comprising the elective share. Merchants & 
Planters Bank v. Myers, 644 S.W.2d 683, 1982 


’ Tenn. App. LEXIS 438 (Tenn. Ct. App. 1982). 
| 2. Effective Date. 


The effective date for determining the dis- 
senting widow’s elective share was testator’s 


_ date of death. Merchants & Planters Bank v. 
’ Myers, 644 S.W.2d 683, 1982 Tenn. App. LEXIS 


438 (Tenn. Ct. App. 1982). 
The surviving spouse should share in any 


| gains or losses experienced by the decedent’s 
_ estate prior to the distribution of her elective 


share, including income generated by property 
owned by the decedent at the time of his death. 


‘In re Estate of Jenkins, 8 S.W.3d 277, 1999 


Tenn. App. LEXIS 383 (Tenn. Ct. App. 1999), 
rehearing denied, Estate of Jenkins,— 
S.W.3d,— 1999 Tenn. App. LEXIS 606 (Tenn. 
Ct. App. 1999). 


3. Net Estate. 

With few exceptions, the net estate includes 
all of decedent’s real and personal property 
subject to disposition under the terms of the 
decedent’s will. When a spouse dissents, the 
whole estate is taken into account in order that 
the dissenting spouse may obtain the statutory 


_ benefits as though deceased had died intestate. 


Hamilton Bank Of Upper East Tennessee v. 
Milligan College, 821 S.W.2d 591, 1991 Tenn. 
App. LEXIS 583 (Tenn. Ct. App. 1991). 

Under the substantially similar former ver- 
sion of T.C.A. § 31-4-101(b), life insurance pro- 
ceeds that were paid directly to decedent’s 
former wife should not be included in dece- 
dent’s net estate, considering that the funds 
were not payable to a testate estate. In re 


_ Estate of Jenkins, 8 S.W.3d 277, 1999 Tenn. 


App. LEXIS 383 (Tenn. Ct. App. 1999), rehear- 

ing denied, Estate of Jenkins,—S.W.3d,— 1999 

Tenn. App. LEXIS 606 (Tenn. Ct. App. 1999). 
In a will dispute, a trial court erred by 


- reducing the amount of the net estate by two 
_ debts owed to a decedent’s sisters for the pur- 


chase of land because they were not secured 
debts. In re Estate of Jones, 183 S.W.3d 372, 
2005 Tenn. App. LEXIS 445 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 1184 (Tenn.2005). 


4, Exemptions. 

The exemptions referred to in this section are 
the exemptions found under § 30-2-101, gov- 
erning the rights of surviving spouse and minor 
children to specific property. Phipps v. Watts, 
781 S.W.2d 863, 1989 Tenn. App. LEXIS 630 
(Tenn. Ct. App. 1989). 

Even though life insurance under some cir- 
cumstances may be exempt from the claims of 
creditors, it is not one of the exemptions re- 
ferred to in subsection (b). Phipps v. Watts, 781 
S.W.2d 863, 1989 Tenn. App. LEXIS 630 (Tenn. 
Ct. App. 1989). 

The unsecured debt exemption becomes rel- 
evant only after the surviving spouse’s elective 
share is calculated. In re Estate of Jenkins, 8 
S.W.3d 277, 1999 Tenn. App. LEXIS 383 (Tenn. 
Ct. App. 1999), rehearing denied, Estate of 
Jenkins,—S.W.3d,— 1999 Tenn. App. LEXIS 
606 (Tenn. Ct. App. 1999). 


5. Priority of Claim. 

Although property owned by decedent at the 
time of death vested in the beneficiaries, it 
vested subject to the discharge of claims 
against the estate, including the surviving 
spouse’s elective share. Gentry v. Gentry, 924 
S.W.2d 678, 1996 Tenn. LEXIS 425 (Tenn. 
1996). 


6. Exhaustion of Elective Share. 

Where a widow elected against her husband’s 
will and filed a petition for year’s support, 
exempt property, elective share, and home- 
stead, the widow exhausted her elective share 
and was entitled to no more compensation 
under T.C.A. § 31-4-101. Estate of Morris v. 
Morris, 104 S.W.3d 855, 2002 Tenn. App. LEXIS 
755 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 292 (Tenn. Mar. 
17, 2003). 


7. Disclosure by Personal Representative. 

The provision of § 31-4-103 is mandatory 
and must be strictly complied with by the 
representative of an estate or the statutory 
time for filing a dissent will not bar the widow 
from making that election. Merriman v. Jones, 
620 S.W.2d 88, 1981 Tenn. App. LEXIS 606 
(Tenn. Ct. App. 1981). 


8. Antenuptial Agreements. 

Where husband did not disclose full extent of 
his estate prior to executing antenuptial agree- 
ment, the agreement was ineffective and widow 
was entitled to take elective share as surviving 
spouse. Williams v. Williams, 868 S.W.2d 616, 


31-4-102 


1992 Tenn. App. LEXIS 609 (Tenn. Ct. App. 
1992). 

Trial court erred in determining that an 
antenuptial agreement executed by a widow 
was valid and governed by Florida law, be- 
cause, despite the generally applicable lex loci 
rule of contracts, Tennessee law applies under 
circumstances where the law of another juris- 
diction contravenes Tennessee public policy. 
Enforcing the widow’s antenuptial agreement 
violated Tennessee public policy requiring full 
disclosure. The court noted that under Florida 
law, a distinction is made as to antenuptial 
agreements made in a marriage dissolution 
versus a probate context; however, in Tennes- 
see, no such distinction is made and full and 
fair disclosure is required in both contexts, as 
provided in T.C.A. § 36-3-501. In re Estate of 
Davis, 184 S.W.3d 231, 2004 Tenn. App. LEXIS 
585 (Tenn. Ct. App. 2004), cert. denied, Davis v. 
Davis, 126 S. Ct. 550, 163 L. Ed. 2d 460, 546 
U.S. 977, 2005 U.S. LEXIS 7873 (U.S. Oct. 31, 
2005). 


9. In Terrorem Clause. 

In terrorem clause in will providing that, if 
beneficiaries attempted to contradict bequests 
under the will they would lose benefits enuring 
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to them under the will, did not bar surviving 
spouse from seeking elective share provided by 
this section. Williams v. Williams, 868 S.W.2d 
616, 1992 Tenn. App. LEXIS 609 (Tenn. Ct. 
App. 1992). 


10. Valuation of Elective Share for Mari- 
tal Deduction. 

Assuming that an elective share was deter- 
mined and funded according to law, it passed 
from the decedent to the surviving spouse, and 
“an amount equal to” the full value of the 
elective share qualified for the marital deduc- 
tion without being reduced by the amount of 
decedent’s secured debts. Estate of Williams v. 
Huddleston, 938 S.W.2d 415, 1997 Tenn. LEXIS 
43 (Tenn. 1997). 


11. Valuation of Elective Share. 

When calculating the value of a decedent’s 
estate, for purposes of finding the elective share 
of the decedent’s widow’s estate, a court prop- 
erly excluded insurance proceeds and retire- 
ment benefits distributed by beneficiary desig- 
nations because these assets never became part 
of the estate and were not subject to the dece- 
dent’s will. In re Estate of Ladd, — $.W.3d —, 
2020 Tenn. App. LEXIS 186 (Tenn. Ct. App. Apr. 
24, 2020). 


31-4-102. Proceeding for elective share — Time limit. 


(a)(1) The surviving spouse may elect to take the spouse’s elective share in 
decedent’s property by filing in the court and mailing or delivering to the 
personal representative, if any, a petition for the elective share within nine 
(9) months after the date of death. 

(2) When the title of the surviving spouse to property devised or be- 
queathed by the will is involved in litigation pending so that an election to 
take the elective share cannot be advisedly made, the survivor shall have an 
additional year from the date of the probate of the will within which to elect; 
provided, that the court may upon a proper showing further extend the time 
to meet the exigency of litigation, not concluded, and, that application for 
allowance of additional time, in either case, be made to the court, for record 
of its action thereon. 

(b) The court shall give notice of the time and place set for hearing to 
persons interested in the estate and to the distributees and recipients of 
portions of the decedent’s estate whose interests will be adversely affected by 
the taking of the elective share. 

(c) The surviving spouse may withdraw a demand for an elective share at 
any time before entry of a final determination by the court. 

(d) After notice and hearing, the court shall determine the elective share 
and shall order its distribution and/or vesting to the surviving spouse or the 
spouse’s personal representative. If it appears that a fund or property has been 
distributed by the personal representative, the court nevertheless shall fix the 
liability of any person who has any interest in the fund or property or who has 
possession of the fund or property, whether as trustee or otherwise. The 
proceeding may be maintained against fewer than all persons against whom 
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relief could be sought, but no person is subject to contribution in any greater 
amount than the person would have been if relief had been secured against all 


persons subject to contribution. 


(e) The order or judgment of the court may be enforced as necessary in suit 
for contribution or payment in other courts of this state or other jurisdictions. 


History. 

mets 21976, ch.529) $015 °0977, chs i25,7903; 
T.C.A., §§ 31-603, 31-618; Acts 1985, ch. 140, 
§ 29; 2002, ch. 735, § 5; 2007, ch. 13, § 4. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 31, 
36, 297, 402, 647, 814-816, 1075. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1108, 4-1109. 

Tennessee Jurisprudence, 9 Tenn. Juris., De- 
scent and Distribution, § 12; 12 Tenn. Juris., 
Executors and Administrators, §§ 26, 30; 25 
Tenn. Juris., Wills, § 166. 


Law Reviews. 

Conveyances Affecting the Surviving 
Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Descent and Distribution — Fraudulent Con- 
veyances — Intent to Deprive Surviving Spouse 
of His or Her Distributive or Elective Share, 50 
Tenn. L. Rev. 551 (1983). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95 (1981). 


NOTES TO DECISIONS 


Analysis 


. Disclosure by Personal Representative. 
. Costs Incident to Dissent. 

. Waiving Elective Share. 

. Antenuptial Agreements. 

. Timeliness of Petition. 


= OP CDE 


. Disclosure by Personal Representative. 

The provision of § 31-4-103 is mandatory 
and must be strictly complied with by the 
representative of an estate or the statutory 
time for filing a dissent will not bar the widow 
from making that election. Merriman v. Jones, 
620 S.W.2d 88, 1981 Tenn. App. LEXIS 606 
(Tenn. Ct. App. 1981). 

The provision of T.C.A. § 31-4-103 did not 
apply as an exception to an untimely filing by a 
surviving spouse where there was no showing 
that application was made by the spouse for 
information, that a proposed inventory made 
available was erroneous or misleading, or that 
the spouse was denied any information reason- 
ably necessary to his decision of whether to 
dissent. Lesce v. Cuozzo (In re Estate of Lee- 
Cuozzo), 931 S.W.2d 230, 1996 Tenn. App. 
LEXIS 295 (Tenn. Ct. App. 1996), rehearing 
denied, — S.W.2d —, 1996 Tenn. App. LEXIS 
368 (Tenn. Ct. App. June 14, 1996), rehearing 
denied, In re Estate of Lee-Cuozzo, — S.W.2d 
—, 1996 Tenn. App. LEXIS 369 (Tenn. Ct. App. 
June 12, 1996). 


2. Costs Incident to Dissent. 

The residuary estate bears the whole loss 
incident to the dissent unless the intent of the 
testator is otherwise shown. Merchants & 
Planters Bank v. Myers, 644 S.W.2d 683, 1982 
Tenn. App. LEXIS 438 (Tenn. Ct. App. 1982). 


3. Waiving Elective Share. 

Where by the terms of an agreement the 
husband expressly waived any right of survi- 
vorship in deceased’s one-half undivided inter- 
est in the property he cannot defeat this agree- 
ment by seeking an elective share. In re Estate 
of Gray, 729 S.W.2d 668, 1987 Tenn. App. 
LEXIS 2452 (Tenn. Ct. App. 1987). 


4, Antenuptial Agreements. 

Where husband did not disclose full extent of 
his estate prior to executing antenuptial agree- 
ment, the agreement was ineffective and widow 
was entitled to take elective share as surviving 
spouse. Williams v. Williams, 868 S.W.2d 616, 
1992 Tenn. App. LEXIS 609 (Tenn. Ct. App. 
1992). 


5. Timeliness of Petition. 

In a will dispute, a widow’s petition to elect 
against a holographic will was timely filed 
under T.C.A. § 31-4-102(a)(1) because it was 
filed within nine months of a trial court’s deci- 
sion appointing several surviving children as 
qualified to probate a testate estate; the time 
when the children were qualified to probate an 
intestate estate did not count. In re Estate of 
Jones, 183 S.W.3d 372, 2005 Tenn. App. LEXIS 
445 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 1184 (Tenn.2005). 

Chancery court properly granted summary 
judgment to a decedent’s estate dismissing the 
surviving spouse’s claim against the estate for 
specific property, year’s support allowance, 
elective share, and application for homestead 
because the parties agreed that she did not 
petition the court within nine months of the 
decedent’s passing, and the record contained no 
evidence by affidavit or otherwise establishing 


31-4-103 


that the surviving spouse made the required 
application for information related to the state 
and condition of the estate inasmuch as her 
motion to compel an inventory of the estate was 
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filed well beyond the nine-month period. In re 
Estate of Kerby, — S.W.3d —, 2019 Tenn. App. 
LEXIS 313 (Tenn. Ct. App. June 24, 2019). 


31-4-103. Disclosure by personal representative. 


To enable the surviving spouse to act as personal interest may require, the 
personal representative shall disclose, upon application, the state and condi- 


tion of the spouse-testator’s estate. 


History. 
Acts 1976, ch. 529, § 1; 1977, ch. 25, §§ 4, 5; 
T.C.A., §§ 31-604, 31-617. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 813, 1078. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1108, 4-1110. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 166. 


Law Reviews. 

Conveyances Affecting the Surviving 
Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 

Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95 (1981). 


NOTES TO DECISIONS 


Analysis 


. Section Mandatory. 
. Section Deemed Inapplicable. 
. Motion to Compel Inventory. 


=e wbdeH 


. Section Mandatory. 

This section is mandatory and must be 
strictly complied with by the representative of 
an estate or the statutory time for filing a 
dissent will not bar the widow from making 
that election. Merriman v. Jones, 620 S.W.2d 
88, 1981 Tenn. App. LEXIS 606 (Tenn. Ct. App. 
1981). 


2. Section Deemed Inapplicable. 

The provision of T.C.A. § 31-4-103 did not 
apply as an exception to an untimely filing by a 
surviving spouse where there was no showing 
that application was made by the spouse for 
information, that a proposed inventory made 
available was erroneous or misleading, or that 
the spouse was denied any information reason- 
ably necessary to his decision of whether to 
dissent. Lesce v. Cuozzo (In re Estate of Lee- 


Cuozzo), 931 S.W.2d 230, 1996 Tenn. App. 
LEXIS 295 (Tenn. Ct. App. 1996), rehearing 
denied, — S.W.2d —, 1996 Tenn. App. LEXIS 
368 (Tenn. Ct. App. June 14, 1996), rehearing 
denied, In re Estate of Lee-Cuozzo, — S.W.2d 
—, 1996 Tenn. App. LEXIS 369 (Tenn. Ct. App. 
June 12, 1996). 


3. Motion to Compel Inventory. 

Chancery court properly granted summary 
judgment to a decedent’s estate dismissing the 
surviving spouse’s claim against the estate for 
specific property, year’s support allowance, 
elective share, and application for homestead 
because the parties agreed that she did not 
petition the court within nine months of the 
decedent’s passing, and the record contained no 
evidence by affidavit or otherwise establishing 
that the surviving spouse made the required 
application for information related to the state 
and condition of the estate inasmuch as her 
motion to compel an inventory of the estate was 
filed well beyond the nine-month period. In re 
Estate of Kerby, — S.W.3d —, 2019 Tenn. App. 
LEXIS 313 (Tenn. Ct. App. June 24, 2019). 


31-4-104. Mental incompetency or minority of surviving spouse. 


When the surviving spouse has been adjudged mentally incompetent as 
described by title 34, chapters 1-3, or is under the age of eighteen (18) years, 
at the time the will is admitted to probate, upon a petition filed by a guardian, 
conservator or next friend of either, within one (1) year from probate, or within 
any extension period so granted, alleging that it would be to the interest of the 
survivor to take the survivor’s elective share, the court having the proper 
jurisdiction is empowered to appoint a guardian ad litem and hear proof and to 





~ TC.A., §§ 31-605, 31-619. 
- Textbooks. 


 §§ 812, 814. 


| History. 
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declare or not declare an election, and enter judgment accordingly, subject to 


_ appeal. 


Tennessee Jurisprudence, 25 Tenn. Juris., 


Acts 1976, ch. 529, § 1; 1977, ch. 25, §§ 4,5; Wills, § 166. 


Law Reviews. 
Intestate Succession in Tennessee (Douglas 
P. Quay), 8 Mem. St. U.L. Rev. 63 (1978). 
Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95 (1981). 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 


' 31-4-105. Death of surviving spouse. 





In the event the surviving spouse dies before the time for electing the 


elective share expires, the personal representative of the decedent’s surviving 


spouse may, in like manner and every respect, make the election on behalf of 
the deceased spouse. In like manner, the personal representative may with- 


draw a demand for an elective share at any time before entry of a final 


_ determination by the court. 


History. 

Acts 1976, ch. 529, § 1; 1977, ch. 25, §§ 4, 5; 
1982, ch. 797, § 1; T.C.A., §§ 31-606, 31-620; 
Acts 2002, ch. 735, § 6; 2014, ch. 829, § 2. 


’ Textbooks. 





— 31-5-101. 


~ 31-5-105. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 


 §§ 812, 814, 815. 


Tennessee Jurisprudence, 8 Tenn. Juris., 


' Curtesy, § 2; 9 Tenn. Juris., Descent and Dis- 


tribution, § 6; 25 Tenn. Juris., Wills, § 166. 


Law Reviews. 

Avoiding Spousal Claims in Tennessee (Ste- 
ven A. Goodman), 24 No. 4, Tenn. B.J. 24 
(1988). 

Conveyances Affecting the Surviving 
Spouse’s Elective Share: Tennessee’s Past and 
a Look to the Future, 57 Tenn. L. Rev. 677 
(1990). 

Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95 (1981). 


CHAPTER 5 
ADVANCEMENTS 


Section 
Equality in dividing estates. 
31-5-102. 
31-5-103. 
31-5-104. 


Collation of excess over share. 


Jurisdiction of distribution. 


Collation of advancements generally. 


Collation of property settled on child under power or trust. 


- $1-5-101. Equality in dividing estates. 


(a) If an individual dies intestate as to all or a portion of the individual’s 


estate, property the decedent gave during the decedent’s lifetime to a child of 


the decedent is treated as an advancement against the child’s intestate share 


only if: 


(1) The decedent declared in a contemporaneous writing, or the child 
acknowledged in writing, that the gift is an advancement; or 

(2) The decedent’s contemporaneous writing or the child’s written ac- 
knowledgment otherwise indicates that the gift is to be taken into account in 
computing the division and distribution of the decedent’s intestate estate. 
(b) For purposes of subsection (a), property advanced is valued as of the time 
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the child came into possession or enjoyment of the property or as of the time of 
the decedent’s death, whichever first occurs. 

(c) If the recipient of the property fails to survive the decedent, the property 
is not taken into account in computing the division and distribution of the 
decedent’s intestate estate, unless the decedent’s contemporaneous writing 


provides otherwise. 


(d) The further provisions of this chapter concerning collation of property 
shall apply only if there has been an advancement as determined in accordance 


with subsection (a). 


History. 

Code 1858, § 2431 (deriv. Acts 1766, ch. 3, 
§ 1; 1784 (Apr.), ch. 22, § 2; 1829, ch. 36, § 1); 
Shan., § 4174; Code 1932, § 8402; T.C.A. (orig. 
ed.), § 31-701; Acts 1997, ch. 426, § 18. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that the 
amendments to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998 and to all wills, other 
documents and proceedings related thereto. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 819. 


Law Reviews. 

Concealing Legislative Reform in the Com- 
mon-Law Tradition: The Advancements Doc- 
trine and the Uniform Probate Code (Mary L. 
Fellows), 37 Vand. L. Rev. 671 (1984). 

The Doctrine of Advancements, 17 Tenn. L. 
Rey. 254 (1943). 

The Doctrine of Advancements in Tennessee 
(Stephanie W. Harris), 50 Tenn. L. Rev. 763 
(1983). 


NOTES TO DECISIONS 


Analysis 


. Intent of Statute. 

. Evidence of Advancement. 

. Effect of Will. 

. Additional Assets Discovered. 
. Gift or Advancement. 


a OP WD 


. Intent of Statute. 

The provision in this section was the mere 
announcement of a rule of law of effective 
existence without the statute, and was not 
intended to enlarge or restrict the law as to 
advancements. Morris v. Morris, 56 Tenn. 814, 
1872 Tenn. LEXIS 209 (1872); Johnson v. Pat- 
terson, 81 Tenn. 626, 1884 Tenn. LEXIS 81 
(1884); Cazassa v. Cazassa, 92 Tenn. 573, 22 
S.W. 560, 1893 Tenn. LEXIS 14, 36 Am. St. Rep. 
112, 20 L.R.A. 178 (1898); Cravens v. Cravens, 
56 Tenn. App. 619, 410 S.W.2d 424, 1966 Tenn. 
App. LEXIS 241 (Tenn. Ct. App. 1966). 

This statute was passed by the legislature 
with a view to the estate owned by deceased at 
the moment of his death, and upon the idea 
that no advancements had been made by him in 
his lifetime. Morris v. Morris, 56 Tenn. 814, 
1872 Tenn. LEXIS 209 (1872); Cravens v. Cra- 
vens, 56 Tenn. App. 619, 410 S.W.2d 424, 1966 
Tenn. App. LEXIS 241 (Tenn. Ct. App. 1966). 


2. Evidence of Advancement. 
Declarations of the father, made after the 
execution of a note to him by his son, and not in 


the son’s presence, as to whether the sum 
furnished was intended as an advancement, 
are not admissible. And where the note was 
taken for a sum he paid for land, the father 
receiving in the face of the note a lien on the 
land to secure its payment and the note was 
held until both died, the evidence outlined did 
not overcome the legal force of the note as a 
debt. Garner v. Taylor, 58 S.W. 758, 1900 Tenn. 
Ch. App. LEXIS 51 (1900). 


3. Effect of Will. 

Equality cannot be defeated at all, except by 
a will clearly and unmistakably showing the 
testator’s purpose to exclude the operation of 
these statutory provisions. Johnson v. Patter- 
son, 81 Tenn. 626, 1884 Tenn. LEXIS 81 (1884); 
Cazassa v. Cazassa, 92 Tenn. 573, 22 S.W. 560, 
1893 Tenn. LEXIS 14, 36 Am. St. Rep. 112, 20 
L.R.A. 178 (1893). 


4, Additional Assets Discovered. 

Where at the time of a first collation the 
distributees were not equalized because the 
funds of the estate had been used to pay debts, 
and later a new administrator, appointed for 
that purpose, realized on a war claim of dece- 
dent which had not been deemed an availing 
asset and therefore had not been disclosed to 
the court or known to complainants, such com- 
plainants are entitled to be equalized out of 
such claim. Neither the statutes of limitations 
nor plea of res judicata are sustainable de- 
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fenses. Daniels v. Pickett, 59 S.W. 148, 1900 
Tenn. Ch. App. LEXIS 66 (1900). 


\ 5. Gift or Advancement. 


Fact that there is a gift and conveyance of the 
title does not exclude the idea of an advance- 
ment, but a gift and the title conveyed is an 
essential feature of it, and in order to exclude 
the idea of an advancement there must be 
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shown not only a gift, but a gift with a purpose 
that the property so given shall go to that child 
as something over and above the share of the 
other children of the donor. Laman v. Craig, 30 
Tenn. App. 353, 206 S.W.2d 309, 1947 Tenn. 
App. LEXIS 94 (Tenn. Ct. App. 1947); Cravens 
v. Cravens, 56 Tenn. App. 619, 410 S.W.2d 424, 
1966 Tenn. App. LEXIS 241 (Tenn. Ct. App. 
1966). 


31-5-102. Collation of advancements generally. 


All advancements, whether by settlement or otherwise, in the lifetime of 
deceased, or by testamentary provision, shall be collated and brought into 
contribution in the partition and distribution of the real and personal estate of 


the deceased; those in real estate, first in the partition of real estate, and those 


in personal estate in the distribution of the personal estate. 


_ History. 


Code 1858, § 2432 (deriv. Acts 1839-1840, ch. 
48, § 1); Shan., § 4175; Code 1932, § 8402a; 


T.C.A. (orig. ed.), § 31-702. 
- Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
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§§ 819, 820. 


Law Reviews. 
Concealing Legislative Reform in the Com- 


mon-Law Tradition: The Advancements Doc- 
trine and the Uniform Probate Code (Mary L. 
Fellows), 37 Vand. L. Rev. 671 (1984). 

The Doctrine of Advancements, 17 Tenn. L. 
Rey. 254 (1943). 

The Doctrine of Advancements in Tennessee 
(Stephanie W. Harris), 50 Tenn. L. Rev. 763 
(1983). 

Wills, Trusts and Estates (Herein of Future 
Interests) — 1956 Tennessee Survey (W. J. 
Bowe), 9 Vand. L. Rev. 1157 (1956). 


NOTES TO DECISIONS 


Analysis 


. Effect of Will. 

. —Partial Intestacy. 

Advancements Defined. 

Advancement or Gift — Determination. 
—Gift to Another for Use of Child. 
—Provisions of Will. 

. Presumptions. 

. Evidence of Advancements. 

. —Intent. 

10. —Subsequent Declarations. 


11. Valuation. 


. Interest. 

. Rents. 

. Rights of Widow. 

. Rights of Grandchildren. 

. Purchaser of Expectancy. 

. Creditors. 

. Advancements in Another State. 


1. Effect of Will. 
There can be no collation of advancements in 
cases of total testacy, unless provided for in the 


_ will. Bank of Commerce & Trust Co. v. Demar- 
chi, 2 Tenn. Civ. App. (2 Higgins) 301 (1912); 


4 
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Scholze v. Scholze, 2 Tenn. App. 80, 1925 Tenn. 
App. LEXIS 96 (1925). 


2. —Partial Intestacy. 
Where testator dies intestate as to a part of 


his estate, the devisees and legatees, if they are 
also his heirs and distributees, and wish to 
share in that part of the estate undisposed of by 
the testament, will be required to account for, 
and bring into contribution, any advancements 
made to them by him, either in his lifetime or 
by his will. Gold v. Vaughan, 36 Tenn. 245, 1856 
Tenn. LEXIS 90 (1856); Perry v. High, 40 Tenn. 
349, 1859 Tenn. LEXIS 95 (1859). 


3. Advancements Defined. 

An advancement is an irrevocable gift by a 
parent to his child, by anticipation, in whole or 
in part, of what it is supposed the child will be 
entitled to out of the estate on the death of the 
parent making the advancement, and to be 
taken in account for equalization among his 
children in the final division and distribution of 
the estate, where such parent afterwards dies, 
either wholly or partially intestate, unless the 
provisions of the will render such equalization 
impossible. Cawthon v. Coppedge, 31 Tenn. 487, 
1852 Tenn. LEXIS 146 (1852); House v. Wood- 
ard, 45 Tenn. 196, 1867 Tenn. LEXIS 116 
(1867); Yancy v. Yancy, 52 Tenn. 353, 1871 Tenn. 
LEXIS 268, 13 Am. Rep. 5 (1871); Morris v. 
Morris, 56 Tenn. 814, 1872 Tenn. LEXIS 209 
(1872); Rains v. Hays, 2 Tenn. Ch. 669 (1876), 
affd, 74 Tenn. 303, 1880 Tenn. LEXIS 252, 40 
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Am. Rep. 39 (1880); Johnson v. Patterson, 81 
Tenn. 626, 1884 Tenn. LEXIS 81 (1884); Ca- 
zassa v. Cazassa, 92 Tenn. 573, 22 S.W. 560, 
1893 Tenn. LEXIS 14, 36 Am. St. Rep. 112, 20 
L.R.A. 178 (1893). 

An advancement is an irrevocable gift by a 
parent who dies afterwards intestate of the 
whole or a part of what it is supposed the child 
will be entitled to on the death of the parent 
making the advancement. Laman v. Craig, 30 
Tenn. App. 353, 206 S.W.2d 309, 1947 Tenn. 
App. LEXIS 94 (Tenn. Ct. App. 1947). 


4, Advancement or Gift — Determination. 

Money laid out by a father in land, the title of 
which is taken in the name of an infant child, or 
land procured to be conveyed to his child (infant 
or adult), and paid for by a parent, is an 
advancement to such child. Hamilton v. Brad- 
ley, 6 Tenn. 127, 1818 Tenn. LEXIS 48 (1818); 
Thompson v. Thompson, 9 Tenn. 96, 9 Tenn. 97, 
1826 Tenn. LEXIS 12 (1826); Haywood’s Heirs 
v. Moore, 21 Tenn. 584, 1841 Tenn. LEXIS 74 
(1841); Dudley v. Bosworth, 29 Tenn. 9, 1848 
Tenn. LEXIS 31 (1848); McCoy v. Pearce, 1 
Shan. 87 (1858). 

The money or property given to a child is, 
prima facie, an advancement, and must be 
accounted for in the distribution and partition 
of the giver’s estate; yet it may be shown to 
have been a mere gift, but the burden of proof is 
upon him who claims it as a gift to show that it 
was not intended as an advancement. Morris v. 
Morris, 56 Tenn. 814, 1872 Tenn. LEXIS 209 
(1872); Johnson v. Patterson, 81 Tenn. 626, 
1884 Tenn. LEXIS 81 (1884); Cazassa v. Ca- 
zassa, 92 Tenn. 573, 22 S.W. 560, 1893 Tenn. 
LEXIS 14, 36 Am. St. Rep. 112, 20 L.R.A. 178 
(1893). 

A contingent provision for a child in a mar- 
riage settlement is an advancement pro tanto. 
Rains v. Hays, 2 Tenn. Ch. 669 (1876), aff'd, 74 
Tenn. 303, 1880 Tenn. LEXIS 252, 40 Am. Rep. 
39 (1880). 

Money or property given to a child is consid- 
ered as an advancement where not shown to be 
a gift. Chadwell v. Chadwell, 9 Tenn. App. 181, 
— §.W. —, 1927 Tenn. App. LEXIS 227 (Tenn. 
Ct. App. 1927). 

Where mother’s joinder in execution of fa- 
ther’s deed to his daughter was for purpose of 
releasing mother’s homestead rights, no ad- 
vancement in favor of mother’s estate could be 
charged to daughter by reason of such joinder 
in absence of agreement by which daughter 
would be bound in equity and good conscience 
to permit herself to be so charged. Coward v. 
Hamblen, 21 Tenn. App. 239, 108 S.W.2d 885, 
1937 Tenn. App. LEXIS 26 (Tenn. Ct. App. 
1937). 

Deed which conveyed property to grantor’s 
wife for life with a reversion to the grantor if he 
should outlive her and with a provision that if 
she should not outlive her the property should 
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go to a named son of the grantor and his heirs 
in fee simple constituted a valid conveyance to 
the son where the grantor predeceased the wife 
and not an advancement since an advancement 
is a perfect and irrevocable gift while the inter- 
est of the son was only contingent at the time 
the deed was executed. Thornton v. Thornton, 
39 Tenn. App. 225, 282 S.W.2d 361, 1955 Tenn. 
App. LEXIS 113 (Tenn. Ct. App. 1955). 

Money or property given to a child is prima 
facie an advancement yet may be shown to 
have been a gift, but the burden of proof is upon 
one who claims as a gift to show that it was not 
intended as a gift. Cravens v. Cravens, 56 Tenn. 
App. 619, 410 S.W.2d 424, 1966 Tenn. App. 
LEXIS 241 (Tenn. Ct. App. 1966). 


5. —Gift to Another for Use of Child. 

A gift to grandchildren, reserving to their 
mother, the donor’s daughter, the use, during 
her life of the property so given, as a means of 
enabling her the better to support, raise, and 
educate her children, the donees, is not an 
advancement to the daughter, with which she 
will be chargeable in the distribution of the 
donor’s estate. Cawthon v. Coppedge, 31 Tenn. 
487, 1852 Tenn. LEXIS 146 (1852); Brown v. 
Dortch, 59 Tenn. 740, 1874 Tenn. LEXIS 44 
(1874); Rains v. Hays, 2 Tenn. Ch. 669 (1876), 
affd, 74 Tenn. 303, 1880 Tenn. LEXIS 252, 40 
Am. Rep. 39 (1880). 

The father cannot make an advancement to 
his child by a gift to somebody else, not even by 
gift to the child of his child, merely because he 
chooses to say that it is intended as a gift of 
what he supposes would be the share of his 
child in his estate at his death. Rains v. Hays, 2 
Tenn. Ch. 669 (1876), affd, 74 Tenn. 303, 1880 
Tenn. LEXIS 252, 40 Am. Rep. 39 (1880). 


6. —Provisions of Will. 

A direction in a will that the testator’s estate 
should be reduced to money, and the same 
divided as follows: To testator’s daughter one 
half of the money, less the present value of the 
slaves previously given her; to his three grand- 
children, the children of a deceased daughter, 
the balance of the money, etc., must not be 
literally interpreted, but the letter must yield 
to the spirit of the instrument, so as to carry out 
the evident intention of equality. The value of 
the slaves must be regarded as an advance- 
ment, and collated as such. Campbell v. Wat- 
kins, 1 Shan. 121 (1859); Hadley v. Hadley, 100 
Tenn. 446, 45 S.W. 342, 1897 Tenn. LEXIS 135 
(1897). 

Under a will bequeathing $10,000 to a 
daughter “in addition to the advancement here- 
tofore made her,” money paid to her by her 
husband as the maker of a note held by the 
testator, who directed him to pay the amount of 
the note to her, was not an advancement where 
such direction was made prior to the execution 
of the will. Gibson v. Parkey, 142 Tenn. 99, 217 
S.W. 647, 1919 Tenn. LEXIS 39 (1919). 
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7. Presumptions. 

Where a parent pays a debt against his child 
whether he is liable thereon as surety, indorser 
or otherwise, or not, and no note or other 
obligation therefor is taken from the child, the 
law, in the absence of proof to the contrary, 
presumes such payment to be an advancement 
to the child. Johnson v. Hoyle, 40 Tenn. 56, 1859 
Tenn. LEXIS 18 (1859); Mann v. Mann, 59 
Tenn. 245, 1873 Tenn. LEXIS 50 (1873); Rains 
v. Hays, 2 Tenn. Ch. 669 (1876), aff'd, 74 Tenn. 
303, 1880 Tenn. LEXIS 252, 40 Am. Rep. 39 
(1880); Steele v. Friarson, 85 Tenn. 430, 3 S.W. 
649, 1886 Tenn. LEXIS 68 (1887). 

The language of § 31-5-101 would seem to 
require that, even in a strong case, there be 
_ very clear and weighty evidence to overturn the 
presumption of our law, and the evident policy 
and purpose of absolute equality underlying it. 
Johnson v. Patterson, 81 Tenn. 626, 1884 Tenn. 
LEXIS 81 (1884); Cazassa v. Cazassa, 92 Tenn. 
573, 22 S.W. 560, 1893 Tenn. LEXIS 14, 36 Am. 
St. Rep. 112, 20 L.R.A. 178 (1898). 

It is presumed that a gift by testator to 
legatee after execution of will was intended as 
ademption of legacy in will, where it set forth: 
“Whatever amount I do pay will be credited,” 
etc., and clear and convincing proof required to 
rebut the presumption. Gibson v. Buis, 142 
Tenn. 133, 218 S.W. 220, 1919 Tenn. LEXIS 43 
(1919). 

Where father, as surety on his son’s note, 
paid it and preserved the note among his other 
papers, in absence of proof of father’s intention, 
this was presumed to be an advancement to 
son. Huffman v. Ramey, 157 Tenn. 183, 15 
S.W.2d 746, 1927 Tenn. LEXIS 64 (1928). 

Since the statute creates a presumption that 
any transfer or conveyance of property by a 
parent to child is to be treated as an advance- 
ment, the burden of proof is on such child to 
show by competent evidence that the transfer 
or conveyance made by a parent to him is not to 
be so treated. Thornton v. Thornton, 39 Tenn. 
App. 225, 282 S.W.2d 361, 1955 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. 1955). 

Where deed from parents to daughter con- 
tained provision which would make the gift of 
the property an advancement to the daughter 
against her future inheritance from the par- 
ents, also contained provision that in the event 
the daughter should die without issue, the 
property would revert back to the parents to be 
redistributed to their legal heirs, the provision 
for reverter would be effective only if the 
daughter predeceased the parents, and where 
parents died first it would be assumed that 
daughter either made an accounting or the 
accounting was waived. Collins v. Smithson, 
585 S.W.2d 598, 1979 Tenn. LEXIS 483 (Tenn. 
1979). 


| 8. Evidence of Advancements. 
Notes given by children to the father for 
property were debts, and not advancements, 
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though the father declared that he did not 
intend to collect them, but that he held them as 
receipts to show the amounts they had received 
of his estate, where he reserved to himself the 
right, if his necessities required it, to collect 
them, or such parts thereof as he might need. 
House v. Woodard, 45 Tenn. 196, 1867 Tenn. 
LEXIS 116 (1867). 

In a sale and conveyance of land by a father 
to a son, the difference between the actual 
value and the price paid will not be treated as 
an advancement merely because of inadequacy 
of price. Merriman v. Lacefield, 51 Tenn. 209, 
1871 Tenn. LEXIS 150 (1871). 

If title is not perfected by adverse possession 
under a parol gift of land, it will not be an 
advancement, except as to rents. Yancy v. 
Yancy, 52 Tenn. 353, 1871 Tenn. LEXIS 268, 13 
Am. Rep. 5 (1871); Mason v. Holman, 78 Tenn. 
315, 1882 Tenn. LEXIS 183 (1882); MOORE v. 
BURROW, 89 Tenn. 101, 17 S.W. 1035, 1890 
Tenn. LEXIS 25 (1890). 

Where the only evidence to support advance- 
ment is that a father, who had furnished the 
son $500, taking his note therefor and retaining 
a lien on the land purchased by the son with the 
funds, had made advancements of equal 
amounts to his other children, and that he had 
never taken steps to collect the note, the same 
is insufficient to support a finding that there 
was an advancement. Garner v. Taylor, 58 S.W. 
758, 1900 Tenn. Ch. App. LEXIS 51 (1900). 

Evidence to effect that decedent indicated 
through actions and conversations on and 
about the time of transfers that he was at- 
tempting to achieve equality among children 
and to effect that other children had received 
substantial gifts was sufficient to establish that 
transfers were gifts and not advancements. 
Cravens v. Cravens, 56 Tenn. App. 619, 410 
S.W.2d 424, 1966 Tenn. App. LEXIS 241 (Tenn. 
Ct. App. 1966). 


9. —Intent. 

In general, where a parent takes and holds 
the notes or other obligations of his child for the 
indebtedness contracted and owing by the child 
to the father, they are evidences of debt; and, in 
the absence of proof to the contrary, they are 
not to be regarded as advancements. Vaden v. 
Hance, 38 Tenn. 300, 1858 Tenn. LEXIS 178 
(1858); Johnson v. Hoyle, 40 Tenn. 56, 1859 
Tenn. LEXIS 18 (1859); House v. Woodard, 45 
Tenn. 196, 1867 Tenn. LEXIS 116 (1867); Rains 
v. Hays, 2 Tenn. Ch. 669 (1876), aff'd, 74 Tenn. 
303, 1880 Tenn. LEXIS 252, 40 Am. Rep. 39 
(1880); Williams v. Williams, 83 Tenn. 438, 
1885 Tenn. LEXIS 65 (1885); Steele v. Friarson, 
85 Tenn. 430, 3 S.W. 649, 1886 Tenn. LEXIS 68 
(1887). 

Donor’s statement at the time of the act is 
competent to prove the intention to make an 
advancement of his son’s purchase-money note 
to him. Jennings v. Jennings, 49 Tenn. 283, 
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1871 Tenn. LEXIS 6 (1871); Rains v. Hays, 2 
Tenn. Ch. 669 (1876), affd, 74 Tenn. 303, 1880 
Tenn. LEXIS 252, 40 Am. Rep. 39 (1880). 

Where a father conveyed to his son a tract of 
land for a recited consideration, and took the 
son’s note for the difference between such and 
the actual value agreed upon by them, but 
declared that he took the note only as a sham, 
and that he wanted nothing more, the transac- 
tion was held to be an advancement, and the 
note was held as evidence of the amount of the 
advancement. Jennings v. Jennings, 49 Tenn. 
283, 1871 Tenn. LEXIS 6 (1871). 

The donor’s intention must be determined 
from his conduct and conversation at or about 
the time of the gift. The agreement must de- 
pend on the circumstances at the time, and 
cannot be made better or worse by subsequent 
facts. Morris v. Morris, 56 Tenn. 814, 1872 
Tenn. LEXIS 209 (1872); Rains v. Hays, 2 Tenn. 
Ch. 669 (1876), affd, 74 Tenn. 303, 1880 Tenn. 
LEXIS 252, 40 Am. Rep. 39 (1880); Johnson v. 
Patterson, 81 Tenn. 626, 1884 Tenn. LEXIS 81 
(1884). See House v. Woodard, 45 Tenn. 196, 
1867 Tenn. LEXIS 116 (1867); Jennings v. Jen- 
nings, 49 Tenn. 283, 1871 Tenn. LEXIS 6 
(1871); Cravens v. Cravens, 56 Tenn. App. 619, 
410 S.W.2d 424, 1966 Tenn. App. LEXIS 241 
(Tenn. Ct. App. 1966). 

Money paid by a father as a surety for a 
son-in-law is not chargeable to the daughter as 
an advancement, nor to their child after her 
death. Rains v. Hays, 2 Tenn. Ch. 669 (1876), 
affd, 74 Tenn. 303, 1880 Tenn. LEXIS 252, 40 
Am. Rep. 39 (1880). 

The mere fact that a father has, for a nominal 
consideration, conveyed land to his son-in-law 
will not, without more, be sufficient to charge 
the daughter, or, if she be dead, her child, with 
the value of the land as an advancement, espe- 
cially where it is not shown that the father 
intended the conveyance of the land as an 
advancement to his daughter, or that she 
agreed to accept it as such. Rains v. Hays, 2 
Tenn. Ch. 669 (1876), affd, 74 Tenn. 303, 1880 
Tenn. LEXIS 252, 40 Am. Rep. 39 (1880). 

To constitute an advancement, there must be 
an intention on the part of the parent to make 
an advancement, and the gift by advancement 
must be made to his child, or to a third person, 
with the consent of such child. Rains v. Hays, 2 
Tenn. Ch. 669 (1876), affd, 74 Tenn. 303, 1880 
Tenn. LEXIS 252, 40 Am. Rep. 39 (1880). 

To make an advancement, the intention and 
gift must concur. The gift alone will not suffice 
where the intention is clearly to the contrary. 
Rains v. Hays, 2 Tenn. Ch. 669 (1876), aff'd, 74 
Tenn. 303, 1880 Tenn. LEXIS 252, 40 Am. Rep. 
39 (1880). 

The testimony of parties as to statements 
made by decedent touching advancements is 
competent. Johnson v. Patterson, 81 Tenn. 626, 
1884 Tenn. LEXIS 81 (1884). 
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The provision in a parent’s deed that the 
property therein conveyed to his son in trust for 
his son’s then wife, and their issue, shall not be 
regarded as an advancement is good. Aden v. 
Aden, 84 Tenn. 453, 1886 Tenn. LEXIS 124 
(1886); Cazassa v. Cazassa, 92 Tenn. 573, 22 
S.W. 560, 1893 Tenn. LEXIS 14, 36 Am. St. Rep. 
112, 20 L.R.A. 178 (1893). 

Statements by decedent to her daughter, tes- 
tified to by draftsman of a deed, was competent 
on point whether debtor and creditor relation 
existed, rather than advancement. Bank of 
Commerce & Trust Co. v. Pope, 20 Tenn. App. 
652, 103 S.W.2d 586, 1936 Tenn. App. LEXIS 56 
(Tenn. Ct. App. 1936). 


10. —Subsequent Declarations. 

Whether a transaction is a resulting trust or 
an advancement depends upon its character in 
its inception, and it cannot be changed by 
subsequent acts or declarations, especially, if 
they be unsatisfactory and equivocal. Dudley v. 
Bosworth, 29 Tenn. 9, 1848 Tenn. LEXIS 31 
(1848). 

Subsequent declarations of the parent are 
inadmissible to create or destroy an advance- 
ment, to the prejudice of the absent child. 
Merriman v. Lacefield, 51 Tenn. 209, 1871 
Tenn. LEXIS 150 (1871); Rains v. Hays, 2 Tenn. 
Ch. 669 (1876), affd, 74 Tenn. 303, 1880 Tenn. 
LEXIS 252, 40 Am. Rep. 39 (1880); Mason v. 
Holman, 78 Tenn. 315, 1882 Tenn. LEXIS 183 
(1882). 

Subsequent declarations are inadmissible, it 
seems, to declare a sale to be an advancement. 
Merriman v. Lacefield, 51 Tenn. 209, 1871 
Tenn. LEXIS 150 (1871); Rains v. Hays, 2 Tenn. 
Ch. 669 (1876), affd, 74 Tenn. 303, 1880 Tenn. 
LEXIS 252, 40 Am. Rep. 39 (1880); Mason v. 
Holman, 78 Tenn. 315, 1882 Tenn. LEXIS 183 
(1882). 


11. Valuation. 

In distributing the surplus of an intestate’s 
estate, advancements should be estimated at 
their actual value when made, where the value 
was not fixed at that time, and such surplus at 
its value at the intestate’s death. If the value 
was fixed at the time of the advancement, such 
value will control. Burton v. Dickinson, 11 
Tenn. 112, 1832 Tenn. LEXIS 27 (1832); House 
v. Woodard, 45 Tenn. 196, 1867 Tenn. LEXIS 
116 (1867); Johnson v. Patterson, 81 Tenn. 626, 
1884 Tenn. LEXIS 81 (1884); Williams v. Wil- 
hams, 83 Tenn. 438, 1885 Tenn. LEXIS 65 
(1885); Roberson v. Nail, 85 Tenn. 124, 2 S.W. 
19, 1886 Tenn. LEXIS 21 (1886); MOORE vy. 
BURROW, 89 Tenn. 101, 17 S.W. 1035, 1890 
Tenn. LEXIS 25 (1890); Cazassa v. Cazassa, 92 
Tenn. 573, 22 S.W. 560, 1893 Tenn. LEXIS 14, 
36 Am. St. Rep. 112, 20 L.R.A. 178 (1893). 

Where advancements have been made, the 
net value of the estate for distribution and 
descent as it exists at the death of the decedent, 
with the value of the advancements when they 
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were made, constitutes the fund for division, 


_ and the children (those advanced and those not 


advanced) are entitled to share in the subse- 
quent increase and profits accruing to the es- 
tate in the proportion in which they were en- 


— titled to share in the corpus of the estate as it 
_ existed at the decedent’s death, and after de- 


ducting their respective advancements. If a will 
fixes the value of the advancement, that value 
will prevail. Burton v. Dickinson, 11 Tenn. 112, 


- 1832 Tenn. LEXIS 27 (1832); House v. Woodard, 


45 Tenn. 196, 1867 Tenn. LEXIS 116 (1867); 
_ Andrews v. Andrews, 54 Tenn. 234, 1872 Tenn. 
| LEXIS 42 (1872); McNairy v. McNairy, 1 Shan. 
329 (1874); Rice v. Steger, 3 Cooper’s Tenn. Ch. 
| 328 (1877); Granberry v. Jordan, 3 Shan. 267 
' (1879); Johnson v. Patterson, 81 Tenn. 626, 
| 1884 Tenn. LEXIS 81 (1884); Williams v. Wil- 
| Tiams, 83 Tenn. 438, 1885 Tenn. LEXIS 65 
~ (1885). 


Life estate is to be valued as such, unless a 


contrary intention is manifest. Cawthon v. 




















Coppedge, 31 Tenn. 487, 1852 Tenn. LEXIS 146 
(1852); Brown v. Dortch, 59 Tenn. 740, 1874 
Tenn. LEXIS 44 (1874). 

If a child is placed in possession and he holds 


_adversely for a period of seven years, the land 


becomes his to the extent of his inclosures. In 
such case, he is to be charged with the land as 
an advancement at its value, or the value put 
upon it, at the time of the parol gift and the 


_ taking of the possession under it, and not at its 


value when the gift was perfected by the stat- 


utes of limitations. Haynes v. Jones, 39 Tenn. 
' 372, 1859 Tenn. LEXIS 228 (1859); Keys v. 


| Keys, 58 Tenn. 425, 1872 Tenn. LEXIS 280 
| (1872); O’Neal v. Breecheen, 64 Tenn. 604, 1875 
| Tenn. LEXIS 137 (1875); Jordan v. Maney, 78 


Tenn. 135, 1882 Tenn. LEXIS 154 (1882); 


‘MOORE v. BURROW, 89 Tenn. 101, 17 S.W. 


1035, 1890 Tenn. LEXIS 25 (1890); Cazassa v. 


' Cazassa, 92 Tenn. 573, 22 S.W. 560, 1893 Tenn. 


LEXIS 14, 36 Am. St. Rep. 112, 20 L.R.A. 178 


- (1893); Bailey ex rel. State v. Henry, 125 Tenn. 


390, 143 S.W. 1124, 1911 Tenn. LEXIS 35 


| (Tenn. Dec. 1911). 


If a father puts his child in possession of land 


under a parol gift, and afterwards makes a 


deed of conveyance of the land to such child, the 


advancement must be treated as made when 


the possession was given under parol gift, and 


the child must be charged with the value at 


that time, and not when the deed was made. 
MOORE vy. BURROW, 89 Tenn. 101, 17 S.W. 
1035, 1890 Tenn. LEXIS 25 (1890); Cazassa v. 
Cazassa, 92 Tenn. 573, 22 S.W. 560, 1893 Tenn. 


LEXIS 14, 36 Am. St. Rep. 112, 20 L.R.A. 178 


(1893). 
Where an advancement is made by life insur- 


» ance policies, such insurance must be valued at 
the net amount due and realized from the 
policies after the death of the insured father, 


» and at the time so received. Cazassa v. Cazassa, 
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92 Tenn. 573, 22 S.W. 560, 1893 Tenn. LEXIS 
14, 36 Am. St. Rep. 112, 20 L.R.A. 178 (1893). 

Even if transfer of certain notes had been 
advancements the recipients should not have 
been charged with the full value of the notes or 
interest on the entire value where they agreed 
to decedent’s request that decedent receive in- 
come therefrom during his lifetime and recipi- 
ents had collected only a portion of the princi- 
pal. Cravens v. Cravens, 56 Tenn. App. 619, 410 
S.W.2d 424, 1966 Tenn. App. LEXIS 241 (Tenn. 
Ct. App. 1966). 


12. Interest. 

Interest is not chargeable upon advance- 
ments previous to the death of the testate or 
intestate parent making the same. Cawthon v. 
Coppedge, 31 Tenn. 487, 1852 Tenn. LEXIS 146 
(1852); Morris v. Morris, 56 Tenn. 814, 1872 
Tenn. LEXIS 209 (1872); Brown v. Dortch, 59 
Tenn. 740, 1874 Tenn. LEXIS 44 (1874); John- 
son v. Patterson, 81 Tenn. 626, 1884 Tenn. 
LEXIS 81 (1884). 

As a general rule interest should be com- 
puted on all money advancements and on the 
value of all property advancements, from the 
death of the parent making the same. McNairy 
v. McNairy, 1 Shan. 329 (1874); Johnson v. 
Patterson, 81 Tenn. 626, 1884 Tenn. LEXIS 81 
(1884); Williams v. Williams, 83 Tenn. 438, 
1885 Tenn. LEXIS 65 (1885); Roberson v. Nail, 
85 Tenn. 124, 2 S.W. 19, 1886 Tenn. LEXIS 21 
(1886); Steele v. Friarson, 85 Tenn. 430, 3 S.W. 
649, 1886 Tenn. LEXIS 68 (1887); MOORE v. 
BURROW, 89 Tenn. 101, 17 S.W. 1035, 1890 
Tenn. LEXIS 25 (1890). 

Where there is no profit or interest accumu- 
lated on the corpus for division, because it has 
all been absorbed in paying the annuity due the 
widow charged upon the testator’s estate for 
her support during life, no interest will be 
chargeable upon the advancements. McNairy v. 
McNairy, 1 Shan. 329 (1874). 

After the death of the parent, or after the 
time for division fixed by the will in cases of 
testacy, the same rate of interest is chargeable 
upon the advancements as the rate of interest 
or profit earned upon the corpus of the estate 
for division. Each one should receive the profits 
that his share in the corpus has earned or 
accumulated, estimating the profits as having 
been accumulated upon the whole corpus. 
McNairy v. McNairy, 1 Shan. 329 (1874); Rice v. 
Steger, 3 Cooper’s Tenn. Ch. 328 (1877); Gran- 
berry v. Jordan, 3 Shan. 267 (1879); Williams v. 
Williams, 83 Tenn. 438, 1885 Tenn. LEXIS 65 
(1885). 

Where, by a consent decree, the profits are 
paid out in compromise of adverse claims for 
the benefit of all the heirs and distributees, or 
the devisees and legatees, equally, a division of 
the balance of the fund, with a collation of the 
advancements without interest, equalizes all 
the parties. Granberry v. Jordan, 3 Shan. 267 
(1879). 
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A stipulation in a receipt by a married daugh- 
ter, for an advancement from her father, that it 
shall bear interest from a particular date, is not 
binding because an advancement is not a con- 
tract, but a gift with the intention that it shall 
be taken as an advancement. Roberson v. Nail, 
85 Tenn. 124, 2 S.W. 19, 1886 Tenn. LEXIS 21 
(1886). 

The court will allow the interest, though the 
report of the clerk and master was not excepted 
to, on the ground that interest was not reported 
on the advancement, because advancements, as 
a matter of law, bear interest from the death of 
the parent, where interest is properly charge- 
able thereon. Steele v. Friarson, 85 Tenn. 430, 3 
S.W. 649, 1886 Tenn. LEXIS 68 (1887). 


13. Rents. 

The rent of land placed by a father in posses- 
sion of his son, for the use of his son and his 
children, and not given to the son because the 
father feared he would waste it, must be ac- 
counted for as an advancement to the son; but 
rents accrued since the death of the father are 
not to be included in the account, for as to them, 
the occupier of the land is liable to its new 
owner, the heirs. Robinson v. Robinson, 23 
Tenn. 392, 1843 Tenn. LEXIS 125 (1843). See 
Yancy v. Yancy, 52 Tenn. 353, 1871 Tenn. LEXIS 
268, 13 Am. Rep. 5 (1871); Mason v. Holman, 78 
Tenn. 315, 1882 Tenn. LEXIS 183 (1882); 
MOORE v. BURROW, 89 Tenn. 101, 17 S.W. 
1035, 1890 Tenn. LEXIS 25 (1890). 

Where the collation or adjustment of ad- 
vancements was omitted in the distribution of 
the proceeds of a sale for partition, the same 
may be made in the distribution of the rents. 
Evans v. Evans, 48 Tenn. 577, 1870 Tenn. 
LEXIS 115 (1870). 


14. Rights of Widow. 

The widow of an intestate is not entitled to 
have advancements made by him in his lifetime 
to his children collated, so as to form one mass 
of the advancements and the residue of the 
estate to be divided between her and the chil- 
dren. She is only entitled to a share of what 
remains after deducting the advancements, 
and exclusive of them. Brunson v. Brunson, 19 
Tenn. 630, 1838 Tenn. LEXIS 99 (1838); Rich- 
ards v. Richards, 30 Tenn. 429, 1850 Tenn. 
LEXIS 144 (1850), superseded by statute as 
stated in, Warren v. Compton, 626 S.W.2d 12, 
1981 Tenn. App. LEXIS 558 (Tenn. Ct. App. 
1981); De Vault v. De Vault, 48 S.W. 361, 1898 
Tenn. Ch. App. LEXIS 90 (1898). 

If the husband gives his personalty to his 
children, whether as an advancement or an 
absolute gift, for the fraudulent purpose of 
excluding his widow from any share therein, 
she is without remedy. Richards v. Richards, 30 
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Tenn. 429, 1850 Tenn. LEXIS 144 (1850), su- 
perseded by statute as stated in, Warren vy. 
Compton, 626 S.W.2d 12, 1981 Tenn. App. 
LEXIS 558 (Tenn. Ct. App. 1981). 

Unless a contrary intention appears in the 
will, the widow of intestate is not entitled to 
have advancements collated. Brown v. Dortch, 
59 Tenn. 740, 1874 Tenn. LEXIS 44 (1874). 

Receipt in full of interest in estate, as to 
widow, comes within the meaning of “advance- 
ment.” De Vault v. De Vault, 48 S.W. 361, 1898 
Tenn. Ch. App. LEXIS 90 (1898). 


15. Rights of Grandchildren. 

‘Advancement to son of deceased acknowl- 
edged by son and his wife as “being in full and 
final settlement and adjustment of any and all 
right, title, claim or interest” in property of 
deceased barred children of son from share in 
estate of deceased. Anderson v. Forbes, 169 
Tenn. 2238, 84 S.W.2d 104, 1935 Tenn. LEXIS 35 
(1935). 


16. Purchaser of Expectancy. 

The purchaser of the estate in expectancy of 
an heir apparent, or the purchaser of the heir 
and distributee after it has vested in him, takes 
it subject to advancements made to the heir 
and distributee, but takes the realty, though 
not personalty, free from debts due from the 
heir to the ancestor’s estate. Steele v. Friarson, 
85 Tenn. 430, 3 S.W. 649, 1886 Tenn. LEXIS 68 
(1887); Irvin v. Palmer, 91 Tenn. 463, 19 S.W. 
326, 1892 Tenn. LEXIS 15, 30 Am. St. Rep. 893 
(1892). 


17. Creditors. 

Advancements are to be collated before an 
attaching creditor of an heir or distributee, a 
purchaser from him, can have satisfaction of 
his debt. The interest of the heir or distributee 
is what is due him after charging him with all 
advancements, and it is this interest only that 
a creditor can reach and subject, or that a 
purchaser can hold. Johnson v. Hoyle, 40 Tenn. 
56, 1859 Tenn. LEXIS 18 (1859); Nashville v. 
Potomac Ins. Co., 61 Tenn. 296, 1872 Tenn. 
LEXIS 375 (1872); Mann v. Mann, 59 Tenn. 
245, 1873 Tenn. LEXIS 50 (1873); Steele v. 
Friarson, 85 Tenn. 430, 3 S.W. 649, 1886 Tenn. 
LEXIS 68 (1887); Irvin v. Palmer, 91 Tenn. 463, 
19 S.W. 326, 1892 Tenn. LEXIS 15, 30 Am. St. 
Rep. 893 (1892). 


18. Advancements in Another State. 

Advancements made in another state by an 
intestate living and dying there, where his 
estate is administered, will not be collated here, 
even though the property in such other state is 
insufficient to equalize the advanced and unad- 
vanced children. Parkes v. Gilbert, 60 Tenn. 97, 
1873 Tenn. LEXIS 417 (1873). 
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$1-5-103. Collation of excess over share. 


Should the value of the advancements in real estate exceed the child’s share, 
the overplus shall be collated and brought into contribution in the distribution 
of the personal estate, and should the value of the advancements in personal 
estate exceed the share of the child in the personal estate, then the excess shall 
be brought into contribution in the partition of the real estate. 


History. 

Code 1858, § 2433 (deriv. Acts 1839-1840, ch. 
48, § 2); Shan., § 4176; Code 1932, § 8408; 
T.C.A. (orig. ed.), § 31-703. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 819, 823. 





31-5-104. Collation of property settled on child under power or trust. 


Where a power or trust is granted to a parent to bestow property conveyed 
or settled by the instrument creating the power or trust, in favor of any one or 
more of the children of the parent, any property given under the power or trust 
to a child shall be collated and brought into contribution by the child claiming 





a share in the distribution of the property of the parent. 


History. 

Code 1858, § 2434 (deriv. Acts 1839-1840, ch. 
48, § 3); Shan., § 4177; Code 1932, § 8404; 
T.C.A. (orig. ed.), § 31-704. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 819, 820. 


$1-5-105. Jurisdiction of distribution. 


All courts having jurisdiction to partition real estate and order distribution 
among heirs and distributees, shall have full power to cause accounts to be 
taken and valuations of lands to be made, so as to enforce equality of partition 


and distribution. 


History. 

Code 1858, § 24385 (deriv. Acts 1829, ch. 36, 
§ 2); Shan., § 4178; Code 1932, § 8405; T.C.A. 
(orig. ed.), § 31-705. 


Cross-References. 
Partition generally, title 29, ch. 27. 
Partition or sale of property in chancery 
court, § 16-11-111. 


Probate jurisdiction transferred from county 
court to chancery court, title 16, ch. 16, part 2. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 823. 


NOTES TO DECISIONS 


1. County Court (now Chancery Court). 
As the county court (now chancery court) has 
jurisdiction to partition real estate and order 
distribution among heirs and distributees, it 
would seem that this section confers upon the 
county court (now chancery court) jurisdiction 
to equalize advancements, whenever it has 
jurisdiction to partition real estate and order 


distribution among heirs and distributees. 
However, in Parkes v. Gilbert, 60 Tenn. 97, 
1873 Tenn. LEXIS 417 (1873), this jurisdiction 
is questioned. See Bowers v. Lester, 49 Tenn. 
456, 1871 Tenn. LEXIS 32 (1871); Dean v. 
Snelling, 49 Tenn. 484, 1871 Tenn. LEXIS 35 
(1871); Stewart v. Glenn, 50 Tenn. 581, 1871 
Tenn. LEXIS 116 (1871). 
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CHAPTER 6 
ESCHEAT OF DECEDENTS’ ESTATES 


Section 

31-6-101. Escheat generally. 

31-6-102. Escheat of real property. 

31-6-103. Escheat of tangible personal property customarily kept in this state. 

31-6-104. Escheat of tangible personal property subject to administration in this state. 

31-6-105. Escheat of intangible personal property of decedent domiciled in this state. 

31-6-106. Escheat of intangible personal property subject to administration in this state. 

31-6-107. Reports concerning property that may be subject to escheat. 

31-6-108. Surrender and retention of property subject to escheat. 

31-6-109. Suit involving escheat property — Duties of state treasurer and attorney general and 
reporter. 

31-6-110. [Reserved.] 

31-6-111. Intervention. 

31-6-112. Determination of title. 

31-6-113. Sale pending determination. 

31-6-114. Joinder of treasurer in case that may involve property subject to escheat. 

31-6-115. Proceedings in other states. 

31-6-116. Disposition of escheated property. 

31-6-117, 31-6-118. [Reserved.] 

31-6-119. Claims for property of decedent. 

31-6-120. Rules and regulations. 

31-6-121. Excepted property. 

31-6-122. Right of appeal. 


31-6-101. Escheat generally. 


(a) If a decedent, whether or not domiciled in this state, leaves no one to 
take the decedent’s estate or any portion of the estate by the decedent’s will 
and no one other than a government or governmental subdivision or agency to 
take the decedent’s estate or a portion of the estate by intestate succession, 
under the laws of this state or any other jurisdiction, the estate escheats as of 
the time of the decedent’s death in accordance with this chapter. 

(b) Property passing to the state under this chapter, whether held by the 
state or its officers, is subject to the same liens, charges and trusts to which it 
would have been subject if it had passed by will or intestate succession. 


History. Estates (4th ed., Phillips and Robinson), §§ 3, 
Acts 1979, ch. 226, § 1; T.C.A., § 31-801. 831, 869, 1126. 
Cross-References. Law Reviews. 
Uniform Disposition of Unclaimed Property Selected Tennessee Legislation of 1986, 54 
Act, title 66, ch. 29. Tenn. L. Rev. 457 (1987). 
Textbooks. 


Pritchard on Wills and Administration of 


31-6-102. Escheat of real property. 


Real property located in this state escheats to this state in accordance with 
§ 31-6-101. 


History. Textbooks. 
Acts 1979, ch. 226, § 2; T.C.A., § 31-802. Pritchard on Wills and Administration of 
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|| Estates (4th ed., Phillips and Robinson), § 831. 


| 31-6-103. Escheat of tangible personal property customarily kept in 
this state. 


___ All tangible personal property owned by the decedent, wherever located at 
' the decedent’s death, that was customarily kept in this state prior to the 
_ decedent’s death, escheats to this state in accordance with § 31-6-101. 





History. Textbooks. 
Acts 1979, ch. 226, § 3; T.C.A., § 31-803. Pritchard on Wills and Administration of 


Me  Refersuced. Estates (4th ed., Phillips and Robinson), § 831. 


| Intervention, Tenn. R. Civ. P. 24. 


 $1-6-104. Escheat of tangible personal property subject to administra- 
| tion in this state. 


(a) Subject to subsection (b), all tangible personal property owned by a 
decedent that is subject to the control of a court of this state for the purposes 
of administration escheats to this state in accordance with § 31-6-101. 

(b) Property that otherwise falls within subsection (a) does not escheat to 
this state but goes to another jurisdiction if the other jurisdiction claims the 
property and establishes that: 

(1) The other jurisdiction is entitled to the property under its laws; 

(2) The decedent customarily kept the property in that jurisdiction prior 
to the decedent’s death; and 

(3) This state has the right to escheat and take tangible personal property 
being administered as part of a decedent’s estate in the other jurisdiction if 
the decedent customarily kept the property in this state prior to the 
decendent’s death. 

















History. 
Acts 1979, ch. 226, § 4; T.C.A., § 31-804. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 831. 





31-6-105. Escheat of intangible personal property of decedent domi- 
ciled in this state. 


All intangible property owned by a decedent escheats to this state in 
accordance with § 31-6-101 if the decedent was domiciled in this state at the 
time of the decedent’s death. 


History. 
Acts 1979, ch. 226, § 5; T.C.A., § 31-805. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 831. 
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31-6-106. Escheat of intangible personal property subject to adminis- 
tration in this state. 


(a) Subject to subsection (b), all intangible property owned by a decedent 
that is subject to the control of a court of this state for purposes of adminis- 
tration escheats to this state in accordance with § 31-6-101, whether or not the 
decedent was domiciled in this state at the decedent’s death. 

(b) The property described in subsection (a) does not escheat to this state 
but goes to another jurisdiction, if the other jurisdiction claims the property 
and establishes that: 

(1) The other jurisdiction is entitled to the property under its laws; 

(2) The decedent was domiciled in that jurisdiction at the decedent’s 
death; and 

(3) This state has the right to escheat and take intangible personal 
property being administered as part of a decedent’s estate in that jurisdic- 
tion if the decedent was domiciled in this state at the decedent’s death. 


History. 
Acts 1979, ch. 226, § 6; T.C.A., § 31-806. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 831. 


31-6-107. Reports concerning property that may be subject to escheat. 


(a) All administrators, executors, trustees, guardians, or other fiduciaries — 
having in their custody or control property that may be subject to escheat 
pursuant to this chapter shall promptly, after obtaining knowledge as to facts 
indicating the possibility of the escheat of any such property, file with the state 
treasurer a report on such forms as the state treasurer may prescribe, 
showing, with such other information as the treasurer may require, the 
nature, location and approximate value of the property, the basis for believing - 
that it may be subject to escheat, and whether there are any other persons who 
have asserted or may assert claims to the property. 

(b) The department of revenue shall review all inheritance or estate tax 
returns filed with it for the purpose of determining whether the estates include 
property that may be subject to escheat under this chapter and shall report any 
such property to the state treasurer. 


History. Estates (4th ed., Phillips and Robinson), 
Acts 1979, ch. 226, § 7; T.C.A., § 31-807; §§ 831, 844, 1127. 
Acts 1986, ch. 539, § 3. 


Textbooks. 
Pritchard on Wills and Administration of 


31-6-108. Surrender and retention of property subject to escheat. 


(a) Any person having custody of or control over property subject to escheat 
under this chapter may be fully released from any responsibility or liability 
with respect thereto by surrendering or delivering same to the state treasurer 
and formally disclaiming any interest therein. 
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(b) In the event property subject to escheat under this chapter is not 
_ surrendered or delivered to the treasurer as provided in subsection (a), the 
_ property shall be held until a final determination of the question of escheat by 
- acourt of competent jurisdiction as provided in this chapter, in which case the 
_ person having custody of or control over the property shall not be discharged 
_ from the person’s duties as a fiduciary or personal representative until there 
has been a final determination of the question. 


History. 
Acts 1979, ch. 226, § 8; T.C.A., § 31-808. 


| Textbooks. 
Pritchard on Wills and Administration of 
} Estates (4th ed., Phillips and Robinson), § 831. 


_ $1-6-109. Suit involving escheat property — Duties of state treasurer 
and attorney general and reporter. 


(a) Following notice to the state treasurer that a suit involving escheat 
property has been commenced, the state treasurer shall notify the attorney 
general and reporter of the action and together they shall determine what 
action, if any, shall be taken by the attorney general and reporter in order to 
protect the state’s interest. 

(b) The state treasurer shall be kept informed by the party filing the initial 
notice of all pleadings filed with the court regardless of any action taken by the 
attorney general and reporter. 

(c) The state treasurer, through the attorney general and reporter, may 
_ intervene in the lawsuit at any stage in the proceeding if necessary to protect 
the state’s interest. 


History. Textbooks. 
Acts 1979, ch. 226, § 9; T.C.A., § 31-809; Pritchard on Wills and Administration of 
Acts 1986, ch. 539, § 4. Estates (4th ed., Phillips and Robinson), § 831. 


31-6-110. [Reserved.] 


31-6-111. Intervention. 


(a) Any person, except another state, who claims an interest in any property 
that is the subject of an escheat proceeding under this chapter may intervene 
by filing a petition in that proceeding, setting forth the basis of the person’s 
claim, which petitions shall be disposed of by the court in determining whether 
the property has escheated pursuant to this chapter. 

| (b) If any other state claims an interest in any property that is the subject 
of an escheat proceeding under this chapter, the other state may file an 
| intervening petition in the suit for the determination of its claim, if the other 
state provides for the determination of claims by this state under similar 
| circumstances. 


History. Cross-References. 
Acts 1979, ch. 226, § 11; T.C.A., § 31-811. Intervention, Tenn. R. Civ. P. 24. 
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Textbooks. Tennessee Forms (Robinson, Ramsey and 
Pritchard on Wills and Administration of Harwell), No. 1-24.02-1. 
Estates (4th ed., Phillips and Robinson), § 831. 


31-6-112. Determination of title. 


In any escheat proceeding where the court determines that the property has 
not escheated to this state, the court shall determine what person or persons 
is or are entitled to the property or its proceeds. 


History. 
Acts 1979, ch. 226, § 12; T.C.A., § 31-812. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 831. 


31-6-113. Sale pending determination. 


In any escheat proceeding where the court determines a sale of the property 
prior to the final determination of the case to be advisable in order to protect 
the true owner from loss and to realize the maximum proceeds following notice 
to the treasurer by the representative of the estate, the court may order such 
a sale on such terms and in such manner as it deems advisable. In case such 
a sale is ordered, the proceeds shall be disposed of as the original property 
would have been but for the sale. 


History. 
Acts 1979, ch. 226, § 13; T.C.A., § 31-813; 
Acts 1986, ch. 539, § 6. 


31-6-114. Joinder of treasurer in case that may involve property 
subject to escheat. 


(a) In any case in any court of this state involving the title to any property, 
including, but not limited to, proceedings involving the validity or construction 
of wills, where it appears that the property may be subject to escheat under 
this chapter, the state treasurer shall be made a party defendant therein, 
either in the original pleadings, on motion of any party, on petition of the 
treasurer, or by the court on its own motion. Process shall be served on the 
treasurer as otherwise provided by law, and after making such investigation as 
the treasurer deems appropriate, the treasurer shall, through the attorney 
general and reporter, file such pleadings and take such position as may be 
determined to best protect the interest of the state. 

(b) In any such case, if the court decrees that the property has escheated to 
this state under this chapter, then no further proceeding shall be necessary to 
establish the state’s right to the property and the property shall be disposed of 
by the treasurer as provided in § 31-6-116 for other property escheating to the 
state. 


History. Cross-References. 
Acts 1979, ch. 226, § 14; T.C.A., § 31-814. Joinder, Tenn. R. Civ. P. Rules 19 and 20. 
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| 31-6-115. Proceedings in other states. 





(a) In any case where it appears to the treasurer that property that is not 


_ subject to the jurisdiction of courts of this state has escheated to this state 


_ under this chapter and the other state provides a remedy to this state for the 
_ establishment of the rights of this state to such property, and it further appears 
to the treasurer that the value of the property justifies asserting the claim of 
| this state, the treasurer shall request the attorney general and reporter and 
‘the attorney general and reporter shall take such action as deemed appropri- 
ate to assert the claim and protect the interest of this state. 

















» Acts 1986, ch. 539, § 10. 


(b) This state may pay all reasonable costs incurred by any other state in 
any action brought by the other state at the request of the attorney general and 


. reporter of this state under this section. Any state bringing such an action may 
be entitled additionally to a reward of up to fifteen percent (15%) of the value, 
| after deducting reasonable costs, of any property recovered for this state as a 
direct or indirect result of the action. 


History. 


Acts 1979, ch. 226, § 15; T.C.A., § 31-815. 


| 81-6-116. Disposition of escheated property. 


All escheated property delivered to the state treasurer under this chapter 


shall be held and disposed of in the same manner and together with other 
interest bearing property reported to the state treasurer under title 66, 


_chapter 29, part 1. 


History. 
Acts 1979, ch. 226, § 16; T.C.A., § 31-816; 


- Acts 1986, ch. 539, § 7. 


- 81-6-117, 31-6-118. [Reserved.] 


31-6-119. Claims for property of decedent. 


Any person claiming to be entitled to the property of any decedent may file 
a claim thereto with the treasurer in accordance with title 66, chapter 29, part 
1, governing the disposition of unclaimed property. 


History. Textbooks. 
Acts 1979, ch. 226, § 19; T.C.A., § 31-819; Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 831. 


31-6-120. Rules and regulations. 


The treasurer is authorized to make necessary rules and regulations to carry 


out this chapter. 


I History. 


Acts 1979, ch. 226, § 20; T.C.A., § 31-820. 


| 31-6-121. Excepted property. 


This chapter shall not apply to any property that has been presumed 
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abandoned or has escheated under the laws of another state prior to January 
1, 1980. 


History. 


Acts 1979, ch. 226, § 21; T.C.A., § 31-821. 


31-6-122. Right of appeal. 


All parties to any suit instituted under this chapter shall have the right to 
appeal in the manner provided by the Tennessee Rules of Appellate Procedure. 


History. 


Acts 1981, ch. 449, § 2; T.C.A., § 31-822. 


CHAPTER 7 


TENNESSEE DISCLAIMER OF PROPERTY INTERESTS 


Section 


31-7-101. 
31-7-102. 
31-7-103. 
31-7-104. 
31-7-105. 
31-7-106. 
31-7-107. 
31-7-108. 
31-7-109. 


31-7-110. 
31-7-111. 
31-7-112. 
31-7-113. 
31-7-114. 
31-7-115. 
31-7-116. 
31-7-117. 


ACT 


Short Title. 

Definitions. 

Scope. 

Disclaimer Act supplement by other law. 

Power to disclaim — General requirements — When irrevocable. 

Disclaimer of interests in property. 

Disclaimer of rights of survivorship in jointly held property. 

Disclaimer of interest by trustee. 

Disclaimer of power of appointment not held in a fiduciary capacity or other power not 
held in a fiduciary capacity. 

Disclaimer by appointee, object, or taker in default of exercise of power of appointment. 

Disclaimer of power held in fiduciary capacity. 

Delivery or filing. 

When disclaimer barred or limited. 

Tax qualified customer. 

Recording of disclaimer. 

Application to existing relationships. 

Severability clause. 


31-7-101. Short Title. 


This chapter shall be known and may be cited as the “Tennessee Disclaimer 
of Property Interests Act.” 


History. 


Acts 2019, ch. 340, § 2. 


31-7-102. Definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Disclaimant” means the person to whom a disclaimed interest or 
power would have passed had the disclaimer not been made; 

(2) “Disclaimed interest” means the interest that would have passed to 
the disclaimant had the disclaimer not been made; 

(3) “Disclaimer” means the refusal to accept an interest in or power over 


property; 
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(4) “Fiduciary” means a personal representative, trustee, agent acting 
under a power of attorney, or other person authorized to act as a fiduciary 
with respect to the property of another person; 

(5) “Jointly held property” means property held in the name of two (2) or 
more persons under an arrangement in which all holders have concurrent 
interests and under which the last surviving holder is entitled to the whole 
of the property; 

(6) “Person” means an individual; fiduciary; corporation; business trust; 
estate; trust; partnership; limited liability company; association; joint ven- 
ture; government, governmental subdivision, agency, or instrumentality; 
public corporation; or any other legal or commercial entity; 

(7) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. “State” includes 
an Indian tribe or band, or Alaskan native village, recognized by federal law 
or formally acknowledged by a state; and 

(8) “Trust” means: 

(A) An express trust, charitable or noncharitable, with additions 
thereto, whenever and however created; and 

(B) A trust created pursuant to a statute, judgment, or decree that 
requires the trust to be administered in the manner of an express trust. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-103. Scope. 


This chapter applies to disclaimers of any interest in or power over property, 
whenever created. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-104. Disclaimer Act supplement by other law. 


(a) Unless displaced by this chapter, the principles of law and equity 
supplement this chapter. 

(b) This chapter does not limit any right of a person to waive, release, 
disclaim, or renounce an interest in or power over property under a law other 
than this chapter. 


History. — 
Acts 2019, ch. 340, § 2. 


31-7-105. Power to disclaim — General requirements — When irrevo- 
cable. 


(a) A person may disclaim, in whole or part, any interest in or power over 
property, including a power of appointment. A person may disclaim the interest 
or power even if its creator imposed a spendthrift provision or similar 
restriction on transfer or a restriction or limitation on the right to disclaim. 

(b) Except to the extent a fiduciary’s right to disclaim is expressly restricted 
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or limited by state law or by the instrument creating the fiduciary relationship, 
a fiduciary may disclaim, in whole or part, any interest in or power over 
property, including a power of appointment, whether acting in a personal or 
representative capacity. A fiduciary may disclaim the interest or power even if 
its creator imposed a spendthrift provision or similar restriction on transfer or 
a restriction or limitation on the right to disclaim, or an instrument other than 
the instrument that created the fiduciary relationship imposed a restriction or 
limitation on the right to disclaim. 

(c) To be effective, the disclaimer must: 

(1) Be in writing; 
(2) Declare the disclaimer, and the extent thereof; 
(3) Describe the interest or power disclaimed; and 
(4) Be signed either by: 

(A) The person making the disclaimer; or 

(B) Some person subscribing the name of the person making the 
disclaimer, in the person’s presence and by such person’s express direction 
in the presence of two (2) or more witnesses competent to witness a will 
under title 32. 

(d) A partial disclaimer may be expressed as a fraction, percentage, mon- 
etary amount, term of years, limitation of a power, or any other interest or 
estate in the property. 

(e) Adisclaimer becomes irrevocable when it is delivered or filed pursuant to 
§ 31-7-112 or when it becomes effective as provided in §§ 31-7-106 — 31-7-111, 
whichever occurs later. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-106. Disclaimer of interests in property. 


(a) As used in this section: 

(1) “Future interest” means an interest that takes effect in possession or 
enjoyment, if at all, later than the time of its creation; and 

(2) “Time of distribution” means the time when a disclaimed interest 
would have taken effect in possession or enjoyment. 

(b) Except for a disclaimer governed by § 31-7-107 or § 31-7-108, the 
following rules apply to a disclaimer of an interest in property: 

(1) The disclaimer takes effect as of the time the instrument creating the 
interest becomes irrevocable, or, if the interest arose under the law of 
intestate succession, as of the time of the intestate’s death; 

(2) The disclaimed interest passes according to any provision in the 
instrument creating the interest providing for the disposition of the interest, 
should it be disclaimed, or of disclaimed interests in general; 

(3) Ifthe instrument does not contain a provision described in subdivision 
(b)(2), the following rules apply: 

(A) If the disclaimant is not an individual, the disclaimed interest 
passes as if the disclaimant did not exist; 

(B) If the disclaimant is an individual, except as otherwise provided in 
subdivisions (3)(C) and (3)(D), the disclaimed interest passes as if the 
disclaimant had died immediately before the time of distribution; 
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(C) If by law or under the instrument, the descendants of the disclaim- 
| ant would share in the disclaimed interest by any method of representa- 
tion had the disclaimant died immediately before the time of distribution, 
the disclaimed interest passes only to the descendants of the disclaimant 
who survive the time of distribution; and 
(D) Ifthe disclaimed interest would pass to the disclaimant’s estate had 
the disclaimant died before the time of distribution, the disclaimed 
interest instead passes per stirpes to the descendants of the disclaimant 
who survive the time of distribution. If no descendant of the disclaimant 
survives the time of distribution, the disclaimed interest passes to those 
persons, including the state but excluding the disclaimant, and in such 
shares as would succeed to the transferor’s intestate estate under the 
intestate succession law of the transferor’s domicile had the transferor 
died at the time of distribution; and 
(4) Upon the disclaimer of a preceding interest, a future interest held by 
a person other than the disclaimant takes effect as if the disclaimant had 
died or ceased to exist immediately before the time of distribution, but a 
future interest held by the disclaimant is not accelerated in possession or 
enjoyment. 





| History. 
Acts 2019, ch. 340, § 2. 


'31-7-107. Disclaimer of rights of survivorship in jointly held property. 


(a) Upon the death of a holder of jointly held property, a surviving holder 
'may disclaim, in whole or part, the greater of: 

(1) A fractional share of the property determined by dividing the number 
one (1) by the number of joint holders alive immediately before the death of 
the holder to whose death the disclaimer relates; or 

(2) All of the property except that part of the value of the entire interest 
attributable to the contribution furnished by the disclaimant. 

(b) A disclaimer under subsection (a) takes effect as of the death of the 
holder of jointly held property to whose death the disclaimer relates. 
(c) An interest in jointly held property disclaimed by a surviving holder of 
'the property passes as if the disclaimant predeceased the holder to whose 
death the disclaimer relates. 


: ‘History. . 
Acts 2019, ch. 340, § 2. 


'81-7-108. Disclaimer of interest by trustee. 


If a trustee disclaims an interest in property that otherwise would have 
| become trust property, the interest does not become trust property. 





| History. 
Acts 2019, ch. 340, § 2. 
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31-7-109. Disclaimer of power of appointment not held in a fiduciary 
capacity or other power not held in a fiduciary capacity. 


If a holder disclaims a power of appointment not held in a fiduciary capacity 
or other power not held in a fiduciary capacity, the following rules apply: 

(1) Ifthe holder has not exercised the power, the disclaimer takes effect as 
of the time the instrument creating the power becomes irrevocable; 

(2) If the holder has exercised the power and the disclaimer is of a power 
other than a presently exercisable general power of appointment, the 
disclaimer takes effect immediately after the last exercise of the power; and 

(3) The instrument creating the power is construed as if the power 
expired when the disclaimer became effective. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-110. Disclaimer by appointee, object, or taker in default of exer- 
cise of power of appointment. 


(a) A disclaimer of an interest in property by an appointee of a power of 
appointment takes effect as of the time the instrument by which the holder 
exercises the power becomes irrevocable. 

(b) A disclaimer of an interest in property by a permissible appointee or 
taker in default of an exercise of a power of appointment takes effect as of the 
time the instrument creating the power becomes irrevocable. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-111. Disclaimer of power held in fiduciary capacity. 


(a) Ifa fiduciary disclaims a power held in a fiduciary capacity which has not 
been exercised, the disclaimer takes effect as of the time the instrument 
creating the power becomes irrevocable. 

(b) If a fiduciary disclaims a power held in a fiduciary capacity which has 
been exercised, the disclaimer takes effect immediately after the last exercise — 
of the power. 

(c) A disclaimer under this section is effective as to another fiduciary if the 
disclaimer so provides and the fiduciary disclaiming has the authority to bind 
the estate, trust, or other person for whom the fiduciary is acting. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-112. Delivery or filing. 


(a) As used in this section, “beneficiary designation” means an instrument, 
other than an instrument creating a trust, naming the beneficiary of: 
(1) An annuity or insurance policy; 
(2) An account with a designation for payment on death; 
(3) A security registered in beneficiary form; 
(4) A pension, profit-sharing, retirement, or other employment-related 
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| 
| benefit plan; or 
(5) Any other nonprobate transfer at death. 

(b) Subject to subdivision (c)(1), delivery of a disclaimer may be affected by 
'\personal delivery, first-class mail, or any other method likely to result in its 
| (c) In the case of an interest created under the law of intestate succession or 
|an interest created by will, other than an interest in a testamentary trust: 
(1) A disclaimer must be delivered to the personal representative of the 
decedent’s estate; or 

(2) If no personal representative is then serving, the disclaimer must be 
| filed with a court having jurisdiction to appoint the personal representative. 
| (d) In the case of an interest in a testamentary trust: — 

(1) A disclaimer must be delivered to the trustee then serving; 

(2) If no trustee is then serving, the disclaimer must be delivered to the 
personal representative of the decedent’s estate; or 

(3) If no trustee is then serving and no personal representative is then 
serving, the disclaimer must be filed with a court having jurisdiction to 
enforce the trust. 

(e) In the case of an interest in an inter vivos trust: 

(1) Adisclaimer must be delivered to the trustee then serving; 

(2) If no trustee is then serving, the disclaimer must be filed with a court 
having jurisdiction to enforce the trust; or 

(3) If the disclaimer is made before the time the instrument creating the 
trust becomes irrevocable, the disclaimer must be delivered to the settlor of 
a revocable trust or the transferor of the interest. 
| (f) In the case of an interest created by a beneficiary designation that is 
|| disclaimed before the designation becomes irrevocable, the disclaimer must be 
\\delivered to the person making the beneficiary designation. 
| (g) In the case of an interest created by a beneficiary designation which is 
|| disclaimed after the designation becomes irrevocable: 

(1) The disclaimer of an interest in personal property must be delivered to 
the person obligated to distribute the interest; and 

(2) The disclaimer of an interest in real property must be recorded in the 
office of the county register’s office of the county where the real property that 
is the subject of the disclaimer is located. 
|  (h) In the case of a disclaimer by a surviving holder of jointly held property, 
| the disclaimer must be delivered to the person to whom the disclaimed interest 
|| passes. 

' Gi) In the case of a disclaimer by an object or taker in default of exercise of 
''a power of appointment at any time after the power was created, the disclaimer 
must be delivered to: 
(1) The holder of the power; and 
(2) The fiduciary acting under the instrument that created the power; 
provided, however, if no fiduciary is then serving, the disclaimer must be 
filed with a court having authority to appoint the fiduciary. 

(j) In the case of a disclaimer by an appointee of a nonfiduciary power of 

‘appointment, the disclaimer must be delivered to: 
(1) The holder or personal representative of the holder’s estate; and 
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(2) The fiduciary under the instrument that created the power; provided, 
however, that if no fiduciary is then serving, the disclaimer must be filed 
with a court having authority to appoint the fiduciary. 

(k) In the case of a disclaimer by a fiduciary of a power over a trust or estate, 
the disclaimer must be delivered as provided in subsection (c), (d), or (e), as if 
the power disclaimed were an interest in property. 

(1) In the case of a disclaimer of a power by an agent, the disclaimer must be 
delivered to the principal or the principal’s representative. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-113. When disclaimer barred or limited. 


(a) A disclaimer is barred by a written waiver of the right to disclaim. 

(b) Adisclaimer of an interest in property is barred if any of the following 
events occur before the disclaimer becomes effective: 

(1) The disclaimant accepts the interest sought to be disclaimed; 

(2) The disclaimant voluntarily assigns, conveys, encumbers, pledges, 
or transfers the interest sought to be disclaimed or contracts to do so; or 

(3) A judicial sale of the interest sought to be disclaimed occurs. 

(c) Adisclaimer, in whole or part, of the future exercise of a power held in 
a fiduciary capacity is not barred by its previous exercise. 

(d) Unless the power is exercisable in favor of the disclaimant, a dis- 
claimer, in whole or part, of the future exercise of a power not held in a 
fiduciary capacity is not barred by its previous exercise. 

(e) Adisclaimer is barred or limited if so provided by law other than this 
chapter. 

(f) Adisclaimer of a power over property which is barred by this section is 
ineffective. A disclaimer of an interest in property which is barred by this 
section takes effect as a transfer of the interest disclaimed to the persons 
who would have taken the interest under this chapter had the disclaimer not 
been barred. 


History. 
Acts 2019, ch. 340, § 2. 


31-7-114. Tax qualified customer. 


(a) Notwithstanding this chapter, if as a result of a disclaimer or transfer 
the disclaimed or transferred interest is treated pursuant to title 26 of the 
United States code, as now or hereafter amended, or any successor statute 
thereto, and the regulations promulgated thereunder, as never having been 
transferred to the disclaimant, then the disclaimer or transfer is effective as a 
disclaimer under this chapter. 

(b) Tax qualified disclaimers must comply with the rules set forth in 26 
U.S.C. § 2518, as now or hereafter amended, or any successor statute thereto, 
and the regulations promulgated thereunder, including the nine-month time 
limitation set forth under 26 U.S.C. § 2518(b)(2). 





| 
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f History. 


Acts 2019, ch. 340, § 2. 


31-7-115. Recording of disclaimer. 


If an instrument transferring an interest in or power over property subject 


to a disclaimer is required or permitted by law to be filed, recorded, or 


registered, the disclaimer may be so filed, recorded, or registered. Except as 
otherwise provided in § 31-7-112(g¢)(2), failure to file, record, or register the 


_ disclaimer does not affect its validity as between the disclaimant and persons 


to whom the property interest or power passes by reason of the disclaimer. 


History. 
Acts 2019, ch. 340, § 2. 


| 31-7-116. Application to existing relationships. 


Except as otherwise provided in § 31-7-113, an interest in or power over 


| property existing on May 10, 2019 as to which the time for delivering or filing 


a disclaimer under law superseded by this chapter has not expired may be 
disclaimed after May 10, 2019. 


History. 
Acts 2019, ch. 340, § 2. 


$1-7-117. Severability clause. 


If any provision of this chapter or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this chapter which can be given effect without the invalid 


_ provision or application, and to that end the provisions of this chapter are 


t 


declared to be severable. 


History. 
Acts 2019, ch. 340, § 2. 
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TITLE 32 
WILLS 


‘1. Execution of Wills. 
2. Probate of Wills. 
_ 3. Construction, Operation and Effect. 
4. Contest. 
5. Administration Upon Foreign Wills. 


a — 10. 


[Reserved]. 


/11. Living Wills. 


- Section 


) 32-1-101. 
) 32-1-102. 
32-1-103. 
| 32-1-104. 
) 82-1-105. 
| 32-1-106. 
/32-1-107. 
| 32-1-108. 
| 32-1-109. 
/32-1-110. 
32-1-111. 
/32-1-112. 
) 32-1-113. 


» 32-1-201. 
32-1-202. 


CHAPTER 1 
EXECUTION OF WILLS 


Part 1. Execution Generally 


Chapter definitions. 

Persons qualified to make a will. 

Witnesses — Who may act. 

Will other than holographic or nuncupative — Signatures. 
Holographic will. 

Nuncupative will. 

Foreign execution. 

Application of §§ 32-1-101 — 32-1-108. 

Requisites of will executed on or before February 15, 1941. 

Requisites of holographic will executed on or before February 15, 1941. 
Married women’s power to dispose of property by will. 

Deposit of will with probate court. 

Mailing or delivery of will to personal representative or clerk of court. 


Part 2. Revocation 


Actions effecting a revocation of will. 
Revocation by divorce or annulment. 


PART 1 
EXECUTION GENERALLY 


! $2-1-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 


(1) 
(2) 


History. 


“Person” includes either man or woman, single or married; and 


“Will” includes codicil. 


Textbooks. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 1, 
2, 4-6, 11, 24, 82, 194, 224, 986, 1034. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-501 — 4-508, 4-505, 4-506. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 11. 


mcts) 1941; ch..,125,:,§. 1; C. .Supp.».1950; 
-§ 8098.1; T.C.A. (orig. ed.), § 32-101. 


'Cross-References. 
Jurisdiction of chancery courts of probate 
»and related matters, title 16, ch. 16, part 2. 
Living wills, title 32, ch. 11. 
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Law Reviews. 

Attorney v. Client — Privity, Malpractice, 
and the Lack of Respect for the Primacy of the 
Attorney-Client Relationship in Estate Plan- 
ning, 68 Tenn. L. Rev. 261 (2001). 

Booby Traps in Drafting Wills (Raymond B. 
Witt, Jr.), 25 Tenn. L. Rev. 345 (1958). 

Confused by tax reforms? Follow these 10 key 
rules for better estate planning in Tennessee 
(Dan W. Holbrook), 37 No. 8 Tenn. B.J. 12 
(2001). 

Effects of the Enactment of the 1941 Wills 
Act, 17 Tenn. L. Rev. 447 (1943). 

Ethics — Petty v. Privette: Exclusion of At- 
torney Liability in the Area of Estate Adminis- 
tration, 23 Mem. St. U.L. Rev. 687 (1993). 

Holographic Wills, 17 Tenn. L. Rev. 440 
(1948). 

Some Aspects of Estate Planning In Tennes- 
see (Alec Brock Stevenson), 2 Vand. L. Rev. 265 
(1949). 

Survey of Tennessee Property Law, IV. Trans- 
fers of Land (Beverly A. Rowlett), 48 Tenn. L. 
Rev. 72 (1981). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Federaliz- 
ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Is Federal- 
ization of Charity Law All Bad? What States 
Can Learn from the Internal Revenue Code, 67 
Vand. L. Rev. 1621 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, The Stored 
Communications Act and Digital Assets, 67 
Vand. L. Rev. 1729 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Destructive Federal 
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Preemption of State Wealth Transfer Law in 
Beneficiary Designation Cases: Hillman 
Doubles Down on Egelhoff, 67 Vand. L. Rev. 
1665 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Disclaimers and Fed- 
eralism, 67 Vand. L. Rev. 1871 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Federal Visions of 
Private Family Support, 67 Vand. L. Rev. 1835 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: In Search of the Pro- 
bate Exception, 67 Vand. L. Rev. 1533 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Introduction, 67 
Vand. L. Rev. 1531 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Probate Law Meets 
the Digital Age, 67 Vand. L. Rev. 1697 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: The Creeping Feder- 
alization of Wealth-Transfer Law, 67 Vand. L. 
Rev. 1635 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 

The Form of Wills (Ernst Rabel), 6 Vand. L. 
Rev. 533 (1953). 

The Holographic Codicil (Ronald Lee Gil- 
man), 18 No. 3 Tenn. B.J. 60 (1982). 

Uniform Wills Act of 1941, 17 Tenn. L. Rev. 
370 (1943). 

Value definition clauses: The basics (Dan W. 
Holbrook), 37 No. 3 Tenn. B.J. 33 (2001). 

Wills — Attestation — Subscribing Witness 
Denies Facts of Attestation Clause, 20 Tenn. L. 
Rev. 396 (1948). 

Wills, Estates and Trusts (William J. Bowe), 
6 Vand. L. Rev. 1126 (1953). 

Wills — Probate of Extrinsic Documents as 
Part of Testamentary Disposition, 28 Tenn. L. 
Rev. 593 (1961). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Repeal of Prior Acts. 

. Necessity of Compliance with Provisions. 
. Statute Comprehensive. 

. Instruments Constituting Will. 

. Codicils. 


“=~ HOOoOhrWNEH 


. Constitutionality. 

The act entitled “An act to make uniform the 
execution of wills and repealing all acts in 
conflict therewith” was not unconstitutional for 
being broader than caption. McClure v. Wade, 
34 Tenn. App. 154, 235 S.W.2d 835, 1950 Tenn. 
App. LEXIS 138, 28 A.L.R.2d 104 (Tenn. Ct. 
App. 1950). 


2. Repeal of Prior Acts. 

This act is in direct and irreconcilable conflict 
with the statutes theretofore existing which are 
repealed by necessary implication. McClure v. 
Wade, 34 Tenn. App. 154, 235 S.W.2d 835, 1950 
Tenn. App. LEXIS 188, 28 A.L.R.2d 104 (Tenn. 
Ct. App. 1950). 


3. Necessity of Compliance with Provi- 
sions. 

Compliance with the statutory conditions 
prescribed is essential to the execution of a will. — 
Eslick v. Wodicka, 31 Tenn. App. 3338, 215 | 
S.W.2d 12, 1948 Tenn. App. LEXIS 95 (Tenn. | 
Ct. App. 1948); Lawrence v. Lawrence, 35 Tenn. | 
App. 648, 250 S.W.2d 781, 1951 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1951). : 
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Money deposited in a savings and loan asso- 


_ ciation under “discretionary revocable trust 
_ agreement” by which the depositor could draw 
' out funds at any time or completely withdraw 
_ the account with the funds going to the benefi- 

ciary upon the death of the depositor was a 


valid gift to take effect at death although not in 


- compliance with the statute relating to the 


execution of wills. Leader Federal Sav. & Loan 
Asso. v. Hamilton, 46 Tenn. App. 368, 330 
S.W.2d 33, 1959 Tenn. App. LEXIS 105 (Tenn. 


' Ct. App. 1959). 


_ 4, Statute Comprehensive. 


This part is comprehensive and intended to 
cover the whole subject matter involving the 
execution of wills in this state. Northcross v. 
Taylor, 29 Tenn. App. 438, 197 S.W.2d 9, 1946 
Tenn. App. LEXIS 79 (Tenn. Ct. App. 1946). 


_ §. Instruments Constituting Will. 


A paper writing properly executed with the 


' formalities required for making a will which 


appoints a personal representative and gives 


_ that representative certain powers but does not 


_make any disposition of property may be admit- 
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ted to probate as a will. Delaney v. First Peoples 
Bank, 214 Tenn. 355, 380 S.W.2d 65, 1964 Tenn. 
LEXIS 484 (1964). 


6. Codicils. 

Where a widow filed a declaratory judgment 
petition with a third codicil that was previously 
undiscovered attached, prior to the trial court 
entering an order admitting the will and the 
first two codicils to probate in solemn form, the 
trial court had an obligation to bring the pro- 
ceedings to a halt and conduct an inquiry into 
whether the widow had standing to pursue a 
will contest under T.C.A. § 32-4-101 and not 
doing so was reversible error. The third codicil, 
if admitted to probate, would undoubtedly have 
operated as a partial revocation of the earlier 
will and codicils under T.C.A. § 32-1-201(1) 
and T.C.A. § 32-1-101(2). In re Estate of Boote, 
198 S.W.3d 699, 2005 Tenn. App. LEXIS 663 
(Tenn. Ct. App. 2005), rehearing denied, 198 
S.W.3d 699, 2005 Tenn. App. LEXIS 804 (Tenn. 
Ct. App. 2005), appeal denied, In re Estate of 
Boote v. Shivers, — S.W.3d —, 2006 Tenn. 
LEXIS 355 (Tenn. 2006). 


| 32-1-102. Persons qualified to make a will. 


Any person of sound mind eighteen (18) years of age or older may make a 
) will. 


' History. 


mets 1941, ch. 125, § 2; C. Supp. 1950, 
§ 8098.2; T.C.A. (orig. ed.), § 32-102. 


| Textbooks. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 1, 


| 4, 74, 79. 


Tennessee Jurisprudence, 25 Tenn. Juris., 


» Wills, § 5. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 

The Form of Wills (Ernst Rabel), 6 Vand. L. 
Rev. 533 (1953). 


NOTES TO DECISIONS 


Analysis 


1. Appointment of Conservator — Effect. 


2. Undue Influence. 


1. Appointment of Conservator — Effect. 
Fact that conservator has been appointed for 

a person does not, per se, prevent such person 

from making a valid will. Tucker v. Jollay, 48 


} Tenn. App. 655, 311 S.W.2d 324, 1957 Tenn. 
» App. LEXIS 141 (Tenn. Ct. App. 1957). 


not proper where the will proponent was 
friends with the decedent and testified that the 
decedent asked him to type up the will with 
computer software because there were ques- 
tions of fact as to whether a confidential rela- 
tionship existed in that domination and control 
was an issue of fact. Barlowe v. Brevard (In re 
Estate of Brevard), 213 S.W.3d 298, 2006 Tenn. 
App. LEXIS 569 (Tenn. Ct. App. 2006), appeal 
denied, In re Estate of Brevard v. Brevard, — 





Oe) Undue Influence. S.W.3d —, 2007 Tenn. LEXIS 85 (Tenn. 2007). 


Summary judgment for will contestants was 


/32-1-103. Witnesses — Who may act. 


(a) Any person competent to be a witness generally in this state may act as 
\attesting witness to a will. 
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(b) No will is invalidated because attested by an interested witness, but any 
interested witness shall, unless the will is also attested by two (2) disinterested 
witnesses, forfeit so much of the provisions therein made for the interested 
witness as in the aggregate exceeds in value, as of the date of the testator’s 
death, what the interested witness would have received had the testator died 
intestate. 

(c) No attesting witness is interested unless the will gives to the attesting 
witness some personal and beneficial interest. 


History. Estates (4th ed., Phillips and Robinson), §§ 4, 
Acts 1941, ch. 125, § 3; C. Supp. 1950, 7, 152, 209, 228, 236, 1032. 
§ 8098.3; T.C.A. (orig. ed.), § 32-103. 
Law Reviews. 


Cross-References. Tennessee Civil Disabilities: A Systemic Ap- 
Affidavit of witnesses to prove will, § 32-2- proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
110. 
(1974). 
Textbooks. The Form of Wills (Ernst Rabel), 6 Vand. L. 


Pritchard on Wills and Administration of Rev. 533 (1953). 


32-1-104. Will other than holographic or nuncupative — Signatures. 


(a) The execution of a will, other than a holographic or nuncupative will, 
must be by the signature of the testator and of at least two (2) witnesses as 
follows: 

(1) The testator shall signify to the attesting witnesses that the instru- 
ment is the testator’s will and either: 

(A) The testator sign; 

(B) Acknowledge the testator’s signature already made; or 

(C) At the testator’s direction and in the testator’s presence have 
someone else sign the testator’s name; and 

(D) In any of the above cases the act must be done in the presence of two 
(2) or more attesting witnesses; 
(2) The attesting witnesses must sign: 

(A) In the presence of the testator; and 

(B) In the presence of each other. 

(b)(1) For wills executed prior to July 1, 2016, to the extent necessary for the 

will to be validly executed, witness signatures affixed to an affidavit meeting 

the requirements of § 32-2-110 shall be considered signatures to the will, 
provided that: 
(A) The signatures are made at the same time as the testator signs the 
will and are made in accordance with subsection (a); and 
(B) The affidavit contains language meeting all the requirements of 
subsection (a). ! 

(2) If the witnesses signed the affidavit on the same day that the testator 
signed the will, it shall be presumed that the witnesses and the testator 
signed at the same time, unless rebutted by clear and convincing evidence. 
If, pursuant to this subsection (b), witness signatures on the affidavit are 
treated as signatures on the will, the affidavit shall not also serve as a 
self-proving affidavit under § 32-2-110. Nothing in this subsection (b) shall — 
affect, eliminate, or relax the requirement in subsection (a) that the testator _ 
sign the will. 
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History. 

Acts 1941, ch. 125, § 4; C. Supp. 1950, 
§ 8098.4; T.C.A. (orig. ed.), § 32-104; Acts 
2016, ch. 843, § 1. 


Cross-References. 
“Signature” defined, § 1-3-105. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 4, 
7, 10, 48, 192, 196, 202, 204, 205, 237, 1032, 
1033. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-601. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 11, 14. 


- Law Reviews. 


Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 


EXECUTION OF WILLS 


32-1-104 


Probate—Taylor v. Holt: The Tennessee 
Court of Appeals Allows a Computer Generated 
Signature to Validate a Testamentary Will, 
(Chad Michael Ross), 35 U. Mem. L. Rev. 603 
(2005). 

Procedure and Evidence — 1955 Tennessee 
Survey (Edmund M. Morgan), 8 Vand. L. Rev. 
1071 (1955). 

The Form of Wills (Ernst Rabel), 6 Vand. L. 
Rev. 533 (1953). 


Attorney General Opinions. 

Notarization of signatures of witnesses to 
living wills, OAG 98-032, 1998 Tenn. AG LEXIS 
32 (2/9/98). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. —Witness Clause. 

. Construction and Interpretation. 
—Compliance with Conditions Essential. 
—Realty and Personalty. 

. Signature of Testator. 

. Testamentary Intent. 

. —Declaration by Testatrix. 

. Witnessing. 

10. —Signing in Presence of Each Other. 
11. —Signing in Presence of Testator. 

12. —Request of Witnesses. 

13. Proof of Execution. 

14. Execution on Sunday. 

15. Presumptions. 

16. Jury Questions. 

17. Illustrative Cases. 


1. Constitutionality. 


2. —Witness Clause. 

Requirement in Uniform Wills Act that tes- 
tator sign or acknowledge will in presence of 
two witnesses, and they being in the presence 
of each other does not violate Fourteenth 
Amendment of United States Constitution on 
ground that it becomes possible for witness to 
swear that will was not witnessed in presence 
of each other, thus destroying will. McClure v. 
Wade, 34 Tenn. App. 154, 235 S.W.2d 835, 1950 
Tenn. App. LEXIS 138, 28 A.L.R.2d 104 (Tenn. 
Ct. App. 1950). 


3. Construction and Interpretation. 


_ 4, —Compliance with Conditions Essen- 


tial. 
Compliance with the prescribed conditions is 


' essential to the execution of a will. Eslick v. 
' Wodicka, 31 Tenn. App. 333, 215 S.W.2d 12, 


1948 Tenn. App. LEXIS 95 (Tenn. Ct. App. 
1948). 

Compliance with the conditions prescribed by 
this section is essential to the execution of a 
will. Curry v. Bridges, 45 Tenn. App. 395, 325 
S.W.2d 87, 1959 Tenn. App. LEXIS 77 (Tenn. 
Ct. App. 1959). 


5. —Realty and Personalty. 

This section makes no distinction in the re- 
quirements as to execution, between a will of 
realty and a will of personalty, and excepts from 
its provisions only holographic and nuncupa- 
tive wills. Fann v. Fann, 186 Tenn. 127, 208 
S.W.2d 542, 1948 Tenn. LEXIS 526 (1948); Ball 
v. Miller, 31 Tenn. App. 271, 214 S.W.2d 446, 
1948 Tenn. App. LEXIS 91 (Tenn. Ct. App. 
1948). 


6. Signature of Testator. 

Where testatrix attempted to sign will in 
presence of attesting witnesses but after com- 
mencing to write something stated that her 
hand was too nervous and that she could not 
write but for the witnesses to go ahead and sign 
and that she would sign later, and she thereaf- 
ter signed the will but not in the presence of the 
witnesses, although she did thereafter ac- 
knowledge her signature to one of the wit- 
nesses, the will was not executed according to 
this section and not entitled to probate. In re 
Estate of Wait, 43 Tenn. App. 217, 306 S.W.2d 
345, 1957 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1957). 

Purported will was invalid because the re- 
quirements for execution of an attested will 
prescribed by T.C.A. § 32-1-104(1) were not 
satisfied when the decedent failed to sign the 
will but signed the separate affidavit of attest- 
ing witnesses; that he may have intended to 
sign the will and believed he did so was imma- 


32-1-104 


terial, since a court could not excuse compli- 
ance with § 32-1-104. In re Estate of Chastain, 
401 S.W.3d 612, 2012 Tenn. LEXIS 816 (Tenn. 
Nov. 16, 2012). 


7. Testamentary Intent. 

It could not be said that animus testandi was 
lacking where testatrix marked handwritten 
paper “Codicil to my Will” and placed same 
with obituary notice and list of pallbearers even 
though will itself was kept in another place. 
Northcross v. Taylor, 29 Tenn. App. 438, 197 
S.W.2d 9, 1946 Tenn. App. LEXIS 79 (Tenn. Ct. 
App. 1946). 

The fact that the testator intends, at the time 
of the execution of a will, to make changes 
therein, does not prevent the existence of his 
intention to make the will in question, and does 
not render it invalid. Richberg v. Robbins, 33 
Tenn. App. 66, 228 S.W.2d 1019, 1950 Tenn. 
App. LEXIS 85 (Tenn. Ct. App. 1949). 

Both testator’s request that the attesting 
witnesses act as such and his declaration that 
the instrument is his will may be implied from 
his acts, conduct and attending circumstances. 
Curry v. Bridges, 45 Tenn. App. 395, 325 S.W.2d 
87, 1959 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
1959). 


8. —Declaration by Testatrix. 

Where a testatrix did not signify to her at- 
testing witnesses that the instrument they 
signed was the will of the testatrix the instru- 
ment was not entitled to probate. Lawrence v. 
Lawrence, 35 Tenn. App. 648, 250 S.W.2d 781, 
1951 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
1951). 


9. Witnessing. 

Where testatrix was dying and physician 
signed for her at her request, and two witnesses 
were requested to sign, but one failed to do so, 
there was a failure to witness the will as 
required by the statute. Ball v. Miller, 31 Tenn. 
App. 271, 214 S.W.2d 446, 1948 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. 1948). 

Where will devising all earthly possessions to 
dog was executed in accordance with statute, 
and second will, providing funds for care of dog 
and devising remainder to named devisee was 
not properly witnessed, nor was it in handwrit- 
ing of testator, only first instrument was en- 
titled to probate. Richberg v. Robbins, 33 Tenn. 
App. 66, 228 S.W.2d 1019, 1950 Tenn. App. 
LEXIS 85 (Tenn. Ct. App. 1949). 

Where a witness to a will gives conflicting 
testimony as to whether he or she was aware 
that the document being witnessed was a will, 
there is no positive evidence contradicting the 
attestation clause since the witness’ statements 
cancel each other and the presumption of 
proper execution remains. In re Estate of Ross, 
969 S.W.2d 398, 1997 Tenn. App. LEXIS 601 
(Tenn. Ct. App. 1997). 
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10. —Signing in Presence of Each Other. 

While testator may sign or acknowledge his 
signature already made in the presence of two 
witnesses, the witnesses must sign in the pres- 
ence of the testator and in the presence of each 
other and not acknowledge their signatures 
already made. Eslick v. Wodicka, 31 Tenn. App. 
333, 215 S.W.2d 12, 1948 Tenn. App. LEXIS 95 
(Tenn. Ct. App. 1948). 


11. —Signing in Presence of Testator. 

Witnesses must sign will in presence of tes- 
tator, acknowledgment of signatures being in- 
sufficient. Eslick v. Wodicka, 31 Tenn. App. 333, 
215 S.W.2d 12, 1948 Tenn. App. LEXIS 95 
(Tenn. Ct. App. 1948). 

Relatively short distances, such as across a 
bank lobby, may not prevent a testator and 
witnesses from being in each others’ presence 
and where the circumstances indicate that the 
witness was aware of the testator’s presence 
and that there was no substitution, the require- 
ments of the statute are satisfied. In re Estate 
of Ross, 969 S.W.2d 398, 1997 Tenn. App. 
LEXIS 601 (Tenn. Ct. App. 1997). 


12. —Request of Witnesses. 

A request to the attesting witnesses to act as 
such need not be given by the testator in person 
but may be given by a third person as his agent 
or representative. Miller v. Thrasher, 36 Tenn. 
App. 88, 251 S.W.2d 446, 1952 Tenn. App. 
LEXIS 96 (Tenn. Ct. App. 1952); In re Estate of 
Bradley, 817 S.W.2d 320, 1991 Tenn. App. 
LEXIS 276 (Tenn. Ct. App. 1991). 

As a matter of law, it is not essential that an 
express request be made by the testator to the 
attesting witnesses that they witness the sign- 
ing of his will. This may be implied from his 
acts and conduct, and from the facts and at- 
tending circumstances. In re Estate of Bradley, 
817 S.W.2d 320, 1991 Tenn. App. LEXIS 276 
(Tenn. Ct. App. 1991). 


13. Proof of Execution. 

Where one attesting witness testified he was 
not sure whether he signed without other wit- 
ness being present but that his impression was 
that they were not in the room together, and the 
other witnesses testified affirmatively that they 
did not sign in the presence of each other the 
presumption in favor of validity of the will from 
proof that signatures were genuine was over- 
come and will was not entitled to probate. Fann 
v. Fann, 186 Tenn. 127, 208 S.W.2d 542, 1948 
Tenn. LEXIS 526 (1948). 

Evidence of due execution of a will is not 
confined to the attesting witnesses but may be 
proved by other competent evidence including 
the testimony of persons who were not sub- 
scribing witnesses but who were present at the 
execution of the will. Miller v. Thrasher, 36 
Tenn. App. 88, 251 S.W.2d 446, 1952 Tenn. App. 
LEXIS 96 (Tenn. Ct. App. 1952). 
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Where first witness stated that testatrix 
came into his office with a paper purported to 
be her will, and that after she signed the will he 
signed it and also had his secretary seated close 
by sign as second witness the will was valid 
though witnesses to will did not remember 
every detail of signature and attestation where 
contestants failed to introduce any affirmative 
evidence that will had not been legally and 
regularly executed in accordance with require- 
ments of this section. Leathers v. Binkley, 196 
Tenn. 80, 264 S.W.2d 561, 1954 Tenn. LEXIS 
346 (1954). 

In will contest on trial of issues devisavit vel 
non the general burden is upon the proponent 
of the will to establish that the paper pro- 
pounded as a will was the voluntary act of a 
capable testator and that the formalities re- 
quired by law were complied with in its execu- 
tion, but unless the testator was illiterate or 
there are circumstances of suspicion surround- 
ing the case it is not necessary for the propo- 
nents to prove the testator’s capacity or that he 
had knowledge of the contents of the will. 
Needham v. Doyle, 39 Tenn. App. 597, 286 
S.W.2d 601, 1955 Tenn. App. LEXIS 90 (Tenn. 
Ct. App. 1955). 

Where according to undisputed proof testa- 
trix requested three attesting witnesses to wit- 
ness her will and following her request the will 
was signed by her and then by the attesting 
witnesses in the presence of the testatrix and of 
each other the requirements of this section 
were met. Lyman v. American Nat'l Bank & 
Trust Co., 48 Tenn. App. 328, 346 S.W.2d 289, 
1960 Tenn. App. LEXIS 123 (Tenn. Ct. App. 
1960). 

Proof of the genuine signatures of the testa- 
tor and two competent attesting witnesses of a 
will along with an attestation clause reciting 
that the will was executed according to this 
section created a rebuttable presumption of fact 
of due execution of the will and made a prima 
facie case for the proponent. Whitlow v. Weaver, 
63 Tenn. App. 651, 478 S.W.2d 57, 1970 Tenn. 
App. LEXIS 309 (Tenn. Ct. App. 1970). 

Testimony by attesting witnesses to will de- 
nying the recitations of the attestation clause 
was admissible to rebut the presumption of due 
execution and made an issue for the jury as to 
whether the attesting witnesses spoke the 
truth at the time they signed the attestation 
clause or when they testified at the trial. Whit- 
low v. Weaver, 63 Tenn. App. 651, 478 S.W.2d 
57, 1970 Tenn. App. LEXIS 309 (Tenn. Ct. App. 
1970). 


32-1-105. Holographic will. 
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Testimony of a witness to a will was admis- 
sible to rebut the presumption in favor of the 
will’s valid execution, thereby creating an issue 
for the jury. Dobson v. Shortt, 929 S.W.2d 347, 
1996 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
1996). 


14. Execution on Sunday. 

Will executed on Sunday is not invalid. 
Tucker v. Jollay, 43 Tenn. App. 655, 311 S.W.2d 
324, 1957 Tenn. App. LEXIS 141 (Tenn. Ct. 
App. 1957). 


15. Presumptions. 

Attesting clause to will raised presumption 
that recitals therein were true. Needham v. 
Doyle, 39 Tenn. App. 597, 286 S.W.2d 601, 1955 
Tenn. App. LEXIS 90 (Tenn. Ct. App. 1955). 


16. Jury Questions. 

In will contest where there was conflicting 
testimony as to whether or not attesting wit- 
nesses signed in the presence of each other and 
as to whether or not testator stated that the 
instrument was his will, question as to whether 
or not will was validly executed should have 
been submitted to the jury. Needham v. Doyle, 
39 Tenn. App. 597, 286 S.W.2d 601, 1955 Tenn. 
App. LEXIS 90 (Tenn. Ct. App. 1955). 


17. Illustrative Cases. 

Material evidence supported the jury’s ver- 
dict that the father’s handwritten document 
was not a formal will under T.C.A. § 32-1-204, 
because: (1) A witness testified that neither he 
nor the other witness to the document were in 
the father’s presence or each other when they 
signed the document as eyewitnesses; and (2) 
The witness testified that the father did not 
refer to the document as his last will and 
testament but rather only asked the witness to 
do him a favor in signing it. Blackburn v. 
Blackburn, 253 S.W.3d 603, 2007 Tenn. App. 
LEXIS 692 (Tenn. Ct. App. Nov. 14, 2007), 
appeal denied, In re Estate of Blackburn, — 
S.W.3d —, 2008 Tenn. LEXIS 240 (Tenn. Apr. 7, 
2008). 

Because the decedent’s adult stepchild did 
not have the authority to sign the decedent’s 
will on behalf of the decedent, the trial court’s 
instructing the jury that the stepchild could 
sign the will on behalf of the decedent was 
error. However, the error was harmless as the 
appellate court was unable to conclude that the 
error more probably than not affected the out- 
come of the verdict. Johnson-Murray v. Burns, 
525 S.W.3d 625, 2017 Tenn. App. LEXIS 168 
(Tenn. Ct. App. Mar. 14, 2017). 


No witness to a holographic will is necessary, but the signature and all its 
material provisions must be in the handwriting of the testator and the 
testator’s handwriting must be proved by two (2) witnesses. 


32-1-105 


History. 
Acts 1941, ch. 125, § 5; C. Supp. 1950, 
§ 8098.5; T.C.A. (orig. ed.), § 32-105. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 4, 
8° 210. 204 216 221. 222) 619, 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 15, 55. 


Law Reviews. 

Decedent’s Estates-In re Tipler: The Adop- 
tion of the Doctrine of Facts of Independent 
Significance in Tennessee, 31 U. Mem. L. Rev. 
207 (2000). 

Property Law — Wills — Effect of Lapsed 
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Residuary Gifts in the State of Tennessee, 73 
Tenn L. Rev. 711 (2006). 

The Form of Wills (Ernst Rabel), 6 Vand. L. 
Rev. 533 (1953). 

The Holographic Codicil (Ronald Lee Gil- 
man), 18 No. 3 Tenn. B.J. 60 (1982). 

The Holographic Problem — The Case 
Against Holographic Wills (Richard Lewis 
Brown), 74 Tenn L. Rev. 93 (2006). 

Wills — Holographic Codicil — Publication of 
An Invalid Typewritten Will, 8 Vand. L. Rev. | 
924 (1955). 

Wills — Proving a Holographic Will, 19 Tenn. 
L. Rev. 856 (1947). 

Wills, Trusts and Estates (Herein of Future 
Interests) — 1955 Tennessee Survey (W. J. 
Bowe), 8 Vand. L. Rev. 1158 (1955). 


NOTES TO DECISIONS 


Analysis 


. Construction with Prior Acts. 

. Essential Statutory Requirements. 
Testamentary Intent. 
—Necessity. 

—Proof. 

—Presumptions. 

—Signature. 

. Question for Jury. 

. Evidence. 

10. Lost Will. 

11. Reference to Other Documents. 
12. Will Contests. 


CO OND OR OO 


1. Construction with Prior Acts. 

The effect of this provision, excluding the 
requirement that a holographic will must be 
placed with the valuable papers of the de- 
ceased, or given to another for safekeeping is to 
reduce the place of deposit from an essential 
factor to an evidential circumstance relevant to 
the animus testandi. Smith v. Smith, 33 Tenn. 
App. 507, 232 S.W.2d 338, 1949 Tenn. App. 
LEXIS 183 (Tenn. Ct. App. 1949). 


2. Essential Statutory Requirements. 

The only statutory requirements now are 
that the signature and all material provisions 
of the propounded instrument must be in the 
handwriting of the testator and his handwrit- 
ing be proved by two witnesses. Smith v. Smith, 
33 Tenn. App. 507, 232 S.W.2d 338, 1949 Tenn. 
App. LEXIS 183 (Tenn. Ct. App. 1949). 

This section dispenses with the requirement 
that the propounded instrument must have 
been found among the valuable papers of the 
decedent or lodged in the hands of another for 
safekeeping; but under the general rules of 
evidence, the place where the propounded pa- 
per was kept by the writer and found after his 
death is still a circumstance of no little proba- 
tive value to be considered along with all the 
other facts and circumstances upon the ques- 


tion of whether he intended it to operate as a 
will. Smith v. Smith, 33 Tenn. App. 507, 232 
S.W.2d 338, 1949 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. 1949). 

A holographic will needs no formalism and 
therefore two continuous papers, found with 
valuables, entirely in decedent’s handwriting 
showing intent to make a will and make it 
available, was entitled to probate, although 
written in indelible and regular pencil, not 
dated or signed, and not naming an executor as 
promised. Nicley v. Nicley, 38 Tenn. App. 472, 
276 S.W.2d 497, 1954 Tenn. App. LEXIS 136 
(Tenn. Ct. App. 1954). 

Fact that certain typewriting from old will 
appeared on the same page as the holographic 
will did not invalidate the holographic will. In 
re Estate of Jones, 44 Tenn. App. 323, 314 
S.W.2d 39, 1957 Tenn. App. LEXIS 159 (Tenn. 
Ct. App. 1957). 

Where two holographic wills were presented 
for probate some significance must be attached 
to the fact that one will was witnessed and 
signed by two witnesses while the other was 
not subjected to such formality. In re Will of 
Padgett, 51 Tenn. App. 134, 364 S.W.2d 947, 
1962 Tenn. App. LEXIS 99 (Tenn. Ct. App. 
1962). 

Substance of a holographic will prevails over 
the form, and the fact that the document in 
question had an informal nature did not mean 
that it could not be a holographic will, as 
testamentary intent controls; nevertheless, 
context is crucial, and the Questionnaire com- 
pleted by the decedent constituted the begin- 
ning stages of addressing her estate plan and 
was not a final product demonstrating her 
intention to dispose of her property, and thus 
the questionnaire was not a valid holographic 
will. In re Estate of Pierce, 511 S.W.3d 520, 
2016 Tenn. App. LEXIS 514 (Tenn. Ct. App. 
July 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 868 (Tenn. Nov. 16, 2016). 
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3. Testamentary Intent. 

To determine whether holographic codicil 
contained all material provisions in testatrix’s 
handwriting, the trial court properly consid- 
ered testatrix’s intent. In re Will of Tipler, 10 
S.W.3d 244, 1998 Tenn. App. LEXIS 841 (Tenn. 
Ct. App. 1998). 


4, —Necessity. 

A testamentary intent must accompany the 
performance of the statutory requirements and 
this must be proven in a manner which con- 
forms to applicable rules of evidence and pro- 
cedure. Otherwise the script cannot be accepted 
as a will. Smith v. Smith, 33 Tenn. App. 507, 
232 S.W.2d 338, 1949 Tenn. App. LEXIS 133 
(Tenn. Ct. App. 1949). 

A holographic will was not valid when there 
was no evidence, intrinsic or extrinsic, that the 
decedent intended the paper to be her will but 
where she drew lines through part of it, left a 
date and attestation clause blank, though it 
was incomplete, discarded it in a junk room, 
and attempted to leave property in other in- 
struments. Davidson v. Gilreath, 38 Tenn. App. 
291, 273 S.W.2d 717, 1954 Tenn. App. LEXIS 
120 (Tenn. Ct. App. 1954). 

Where the testimony with respect to the 
purported will is doubtful, all facts and circum- 
stances may be looked to, and it is for the jury 
to determine from all the evidence, intrinsic or 
extrinsic, whether or not the testator intended 
the instrument to operate as a will. Scott v. 
Atkins, 44 Tenn. App. 353, 314 S.W.2d 52, 1957 
Tenn. App. LEXIS 161 (Tenn. Ct. App. 1957). 


5. —Proof. 

Where purported holographic will was found 
in bottom drawer of deceased’s desk, under old 
books, written in pencil on scratch paper, con- 
taining erasures and memoranda, but signed 
and dated, these facts and circumstances, 
taken together, were sufficient to support con- 
clusion that deceased had not finally resolved 
that the propounded script should be effective 
as his last will and testament, and hence the 
animus testandi was lacking. Smith v. Smith, 
33 Tenn. App. 507, 232 S.W.2d 338, 1949 Tenn. 
App. LEXIS 133 (Tenn. Ct. App. 1949). 

If the animus testandi be doubtful, all the 
facts or circumstances may be looked to, and it 
is for the jury to determine from all the evi- 
dence, intrinsic or extrinsic, whether or not the 
testator intended the instrument to operate as 
his will. Smith v. Smith, 33 Tenn. App. 507, 232 
S.W.2d 338, 1949 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. 1949). 

It is a matter for the trial court to determine 
whether the proof offered by any particular 
witness qualifies him to give testimony which is 
necessary under this section respecting the 
handwriting and execution of a holographic 
will. Scott v. Atkins, 44 Tenn. App. 353, 314 
S.W.2d 52, 1957 Tenn. App. LEXIS 161 (Tenn. 
Ct. App. 1957). 
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Where two holographic wills were presented 
for probate significance must be attached to the 
fact that one will was lodged with the executrix 
for safekeeping in her lockbox along with an 
itemized list of the deceased’s properties, while 
on the other hand the other will was found in a 
cubby-hole in a desk in a sewing room and 
never mentioned to the executrix nor the maid 
nor anyone else as being the will of the de- 
ceased. In re Will of Padgett, 51 Tenn. App. 134, 
364 S.W.2d 947, 1962 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1962). 


6. —Presumptions. 

It is not conclusive in favor of the propounded 
instrument that it is in the form of a will, 
perfect in all its parts, written and signed in 
full compliance with the statutory require- 
ments. Smith v. Smith, 33 Tenn. App. 507, 232 
S.W.2d 338, 1949 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. 1949). 

The fact that a script is in the form of a will, 
perfect in all of its parts, written and signed in 
full compliance with statutory requirements, 
does not raise a conclusive presumption in 
favor of the propounded instrument. Scott v. 
Atkins, 44 Tenn. App. 3538, 314 S.W.2d 52, 1957 
Tenn. App. LEXIS 161 (Tenn. Ct. App. 1957). 


7. —Signature. 

Where testator removed all the pages from 
her former will except the last page which 
contained her signature and thereby revoked 
the former will and wrote below such former 
signature “I have nothing much to leave” and 
continued with the statement disposing of her 
property in her own handwriting but did not 
again sign such writing such original signature 
at the top of such writing which was held 
genuine by the probate court was a sufficient 
signature to conform to the provisions of this 
section. In re Estate of Jones, 44 Tenn. App. 
323, 314 S.W.2d 39, 1957 Tenn. App. LEXIS 159 
(Tenn. Ct. App. 1957). 


8. Question for Jury. 

Where two holographic wills were presented 
to the court, one bearing two different dates 
and signed by no witnesses, and the other 
signed by two witnesses as required of other 
wills, and one was carefully cared for while the 
double dated will was never mentioned to any- 
one and the double dated will bore dates both 
before and after that of the other will, it was 
improper for the court to direct a verdict in 
favor of the double dated will, but the issue 
should have been submitted to the jury. In re 
Will of Padgett, 51 Tenn. App. 134, 364 S.W.2d 
947, 1962 Tenn. App. LEXIS 99 (Tenn. Ct. App. 
1962). 


9. Evidence. 

Evidence in will contest proceeding was suf- 
ficient to support finding of trial court that will 
was entirely in handwriting of testatrix. In re 
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Estate of Rhodes, 222 Tenn. 394, 486 S.W.2d 
429, 1968 Tenn. LEXIS 440 (1968). 

The presence or absence of formal attestation 
to a holographic will is not a matter which the 
trial judge should tell the jury that they “must” 
accord some significance. Boyd v. Boyd, 680 
S.W.2d 462, 1984 Tenn. LEXIS 884 (Tenn. 
1984). 

Statutory requirements for a holographic will 
were met, as the handwritten document was 
the decedent’s handwriting and the require- 
ments of T.C.A. § 32-1-105 were met; the dece- 
dent took several concrete actions that demon- 
strated revocation of the first will where she 
wrote the second will and signed it and titled it 
a will, and there was no evidence that she 
stated she intended to make a will in the future 
or was just thinking about it, and the evidence 
clearly preponderated that the handwritten 
will embodied the decedent’s final wishes. Es- 
tate of Meade v. Gilliam, 156 S.W.3d 841, 2004 
Tenn. App. LEXIS 568 (Tenn. Ct. App. 2004), 
appeal denied, In re Estate of Meade, — S.W.3d 
—, 2005 Tenn. LEXIS 172 (Tenn. Feb. 28, 
2005). 

Material evidence supported the jury’s deter- 
mination that the father’s handwritten docu- 
ment was not a valid holographic will under 
T.C.A. § 32-1-105, because the circumstances 
surrounding the father’s execution of the docu- 
ment did not indicate testamentary intent, as 
none of the witnesses present when he wrote 
and signed it testified that the father explicitly 
told them that he intended it to be his will; the 
barely legible solitary statement that the will 
proponent could do whatever he wanted with 
everything after the father passed did not ex- 
hibit testamentary intent. Blackburn v. Black- 
burn, 253 S.W.3d 603, 2007 Tenn. App. LEXIS 
692 (Tenn. Ct. App. Nov. 14, 2007), appeal 
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denied, In re Estate of Blackburn, — $.W.3d —, 
2008 Tenn. LEXIS 240 (Tenn. Apr. 7, 2008). 


10. Lost Will. 

Where it was sought to establish an alleged 
lost holographic will, it was incumbent on pro- 
ponents to show testator made and executed a 
valid holographic will, that the will had not 
been revoked and was lost, destroyed or could 
not be found after proper search, and the sub- 
stance of the will. Sanders v. McClanahan, 59 
Tenn. App. 590, 442 S.W.2d 664, 1969 Tenn. 
App. LEXIS 348 (Tenn. Ct. App. 1969). 


11. Reference to Other Documents. 

Under the doctrine of independent signifi- 
cance, which Tennessee recognizes, a court may 
refer to extrinsic evidence to identify the per- 
sons who are to take under the will. In re Will 
of Tipler, 10 S.W.3d 244, 1998 Tenn. App. 
LEXIS 841 (Tenn. Ct. App. 1998). 

The doctrine of facts of independent signifi- 
cance was applicable to permit testatrix’s holo- 
graphic codicil to refer to husband’s will, de- 
spite the fact that the will was not in existence 
when the codicil was executed, provided the 
document was a valid holographic codicil. In re 
Will of Tipler, 10 S.W.3d 244, 1998 Tenn. App. 
LEXIS 841 (Tenn. Ct. App. 1998). 


12. Will Contests. 

Where decedent’s heirs did not file a will 
contest action, the appellate court would not 
disturb the decision of the probate court finding 
that the holographic documents submitted by 
the estate executor constituted the last will and 
testament of the decedent. In re Estate of 
Milam, 181 S.W.3d 344, 2005 Tenn. App. LEXIS 
203 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 819 (Tenn. Oct. 3, 
2005). 


(a) A nuncupative will may be made only by a person in imminent peril of 
death, whether from illness or otherwise, and shall be valid only if the testator 
died as a result of the impending peril, and must be: 

(1) Declared to be the testator’s will by the testator before two (2) 


disinterested witnesses; 


(2) Reduced to writing by or under the direction of one (1) of the witnesses 
within thirty (30) days after such declaration; and 
(3) Submitted for probate within six (6) months after the death of the 


testator. 


(b) The nuncupative will may dispose of personal property only and to an 
ageregate value not exceeding one thousand dollars ($1,000), except that in the 
case of persons in active military, air or naval service in time of war the 
aggregate amount may be ten thousand dollars ($10,000). 

(c) Anuncupative will neither revokes nor changes an existing written will. 
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History. 
Acts 1941, ch. 125, § 6; C. Supp. 1950, 
§ 8098.6; T.C.A. (orig. ed.), § 32-106. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 4, 
B00) 201, 232, 234, 236; 237, 241,244, 245, 316, 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 20. 
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Law Reviews. 

The Form of Wills (Ernst Rabel), 6 Vand. L. 
Rev. 533 (1953). 

Wills — Implied Revocation by Divorce and 
Property Settlement, 23 Tenn. L. Rev. 1081 
(1955). 


NOTES TO DECISIONS 


1. Constitutionality. 

The distinction made in this section between 
persons “in active military, air or naval service 
in time of war” and other persons is based on a 
reasonable classification and is not unconstitu- 
tional as making an arbitrary discrimination 
between such classes of persons. In re Holli- 
day’s Estate, 180 Tenn. 646, 177 S.W.2d 826, 
1944 Tenn. LEXIS 332 (1944). 

Since the purpose of the Acts of 1941 as 
indicated in the title was to make our statute of 


32-1-107. Foreign execution. 


wills uniform with the uniform statute adopted 
elsewhere and that such uniform statute con- 
tains the limitations on the power to dispose of 
property by nuncupative will contained in this 
section, this section is not unconstitutional on 
the ground that it undertakes to regulate the 
disposal or distribution of property by will 
while the caption of the act only authorizes 
provisions with regard to the execution of wills. 
In re Holliday’s Estate, 180 Tenn. 646, 177 
S.W.2d 826, 1944 Tenn. LEXIS 332 (1944). 


A will executed outside this state in a manner prescribed by §§ 32-1-101 — 
32-1-108, inclusive, or a written will executed outside this state in a manner 
prescribed by the law of the place of its execution or by the law of the testator’s 
domicile at the time of its execution, shall have the same force and effect in this 


state as if executed in this state in compliance with those sections. 


History. 
mews 1941 "ch. 125, 8-77 ©} Supp, 1950, 
§ 8098.7; T.C.A. (orig. ed.), § 32-107. 


Cross-References. 
Probate of foreign wills, title 32, ch. 5. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 4, 
D3, 54, 56. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 11, 57. 


Law Reviews. 

Choice-of-Law Statutes (Robert A. Leflar), 44 
Tenn. L. Rev. 951 (1977). 

Conflict of Laws — 1955 Tennessee Survey 
(John W. Wade), 8 Vand. L. Rev. 964 (1955). 

Conflict of Laws — 1959 Tennessee Survey 
(John W. Wade), 12 Vand. L. Rev. 1090 (1959). 

The Form of Wills (Ernst Rabel), 6 Vand. L. 
Rev. 533 (1953). 

Wills, Trusts and Estates (Herein of Future 
Interests) — 1955 Tennessee Survey (W. J. 
Bowe), 8 Vand. L. Rev. 1158 (1955). 


NOTES TO DECISIONS 


1. Res Judicata. 

Decree denying probate of will as one ex- 
ecuted in the state is not res judicata where 
same will is presented as one executed in for- 


eign state. Ragsdale v. Hill, 37 Tenn. App. 671, 
269 S.W.2d 911, 1954 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1954). 


32-1-108. Application of §§ 32-1-101 — 32-1-108. 


Sections 32-1-101 — 32-1-108, inclusive, shall not apply to wills executed in 
this state on or before February 15, 1941, or to wills offered for ancillary 
probate in this state that have been admitted to probate in the state or country 
of the testator’s domicile. 
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Estates (4th ed., Phillips and Robinson), 


8§ 4-6. 


History. 
Acts 1941, ch. 125, § 8; mod. C. Supp. 1950, 
§ 8098.8; T.C.A. (orig. ed.), § 32-108. 


Textbooks. 
Pritchard on Wills and Administration of 


32-1-109. Requisites of will executed on or before February 15, 1941. 


No last will or testament executed on or before February 15, 1941, shall be 
good or sufficient to convey or give an estate in lands, unless written in the 
testator’s lifetime, and signed by the testator, or by some other person in the 
testator’s presence and by the testator’s direction, and subscribed in the 
testator’s presence by two (2) witnesses at least, neither of whom is interested 





in the devise of the lands. 


History. 

Code 1858, § 2162 (deriv. Acts 1784 (Apr.), 
chi .22)811);,: Shank. §,3895;9;Code, 1932, 
§ 8089; modified; T.C.A. (orig. ed.), § 32-109. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 5, 
Ty 152,191,194, 196.202. 209; 222.937. 


Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 9, 11, 12, 49, 59. 


Law Reviews. 

Some Suggested Legislation in the Field of 
Wills (W. Raymond Blackard), 14 Tenn. L. Rev. 
381 (1937). 

The Effects of the Enactment of the 1941 
Wills Act, 17 Tenn. L. Rev. 447 (1943). 


NOTES TO DECISIONS 


Analysis 


. Purpose and Policy. 

. —History of Section. 

. —Wills of Personalty. 

. —Wills of Realty. 

Construction and Interpretation. 
. —Strict Construction. 

. —Statutory Compliance Necessary. 
. Will or Deed — Determination. 

. —Intent of Maker. 

10. —Surrounding Facts. 

11. —Deed Form — Effect. 
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12. — —Conveyance of Present Interest. 
13. —Will Form — Effect. 

14. — —Necessary Formalities. 

15. — —Grant at Death. 


16. Wills of Personalty. 

17. —Form of Will. 

18. —Attestation Unnecessary. 

19. —-Acknowledgment of Will. 

20. —Proof of Execution. 

21. —Mortgage Bequest. 

22. Signature of Testator. 

23. —Necessity. 

24. —Beneficiary Signing for Testator. 
25. —Attorney Signing for Testator. 

26. Witnessing. 

27. —Necessity. 

28. —Request of Witnesses. 

29. —Testator in Presence of Witnesses. 
30. —Witnesses in Presence of Each Other. 
31. —Competency of Witnesses. 

32. —Place of Signing on Instrument. 


33. —Signature of Witness by Another. 

34. —Separate Papers Constituting Will. 

35. —Alteration Unattested. 

36. —Defect in Attesting Cured by Codicil. 
37. Proof. 

38. —Attestation. 

39. —Presumption Against Unexecuted Will. 
40. —Handwriting When Witnesses Dead. 
41. —Subscribing Witness as to Sanity. 

42. Chancery Jurisdiction. 


1. Purpose and Policy. 


2. —History of Section. 

The statute of 29th Charles II, ch. 3, is not in 
force in this state, but its provisions in relation 
to wills were substantially reenacted by the 
statute contained in this section. Therefore, the 
decisions of the English courts, in relation to 
the execution and proof of wills, are entitled to 
great weight in investigations of like character. 
Weatherhead v. Sewell, 28 Tenn. 272, 1848 
Tenn. LEXIS 82 (1848); Long v. Mickler, 133 
Tenn. 51, 179 S.W. 477, 1915 Tenn. LEXIS 72 
(1915), superseded by statute as stated in, In re 
Estate of Archer, — S.W.2d —, 1989 Tenn. App. 
LEXIS 454 (Tenn. Ct. App. June 21, 1989). 

This section is a codification of a North Caro- 
lina statute enacted in 1784. Howell v. Moore, 
14 Tenn. App. 594, — S.W.2d —, 1930 Tenn. 
App. LEXIS 120 (Tenn. Ct. App. 1930). 


3. —Wills of Personalty. 
The power to dispose of personalty by will is 
of immemorial existence at common law. Mc- 
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Cutchen v. Ochmig, 60 Tenn. 390, 1872 Tenn. 
LEXIS 519 (1873). 

Probate of wills of personal property is deter- 
mined by rules of ecclesiastical courts of Eng- 
land. Deitz v. Gallaher, 169 Tenn. 435, 88 
S.W.2d 993, 1935 Tenn. LEXIS 67 (1935). 


4. —Wills of Realty. 

There must be strict compliance with re- 
quirements of statute in order to effectuate 
valid devise of realty. Fransioli v. Podesta, 21 
Tenn. App. 577, 113 S.W.2d 769, 1937 Tenn. 
App. LEXIS 59 (Tenn. Ct. App. 1937). 


5. Construction and Interpretation. 


6. —Strict Construction. 

Any construction tending to weaken the force 
of the statutory provisions for the due and 
solemn execution of last wills is inadmissible. 
Allen v. Huff, 9 Tenn. 404, 1830 Tenn. LEXIS 36 
(1830); McCutchen v. Ochmig, 60 Tenn. 390, 
1872 Tenn. LEXIS 519 (1873). 


7. —Statutory Compliance Necessary. 

In order that a will may be good and suffi- 
cient to give and convey lands in Tennessee, it 
must conform to the requirements of this part. 
Howell v. Moore, 14 Tenn. App. 594, — S.W.2d 
—, 1930 Tenn. App. LEXIS 120 (Tenn. Ct. App. 
1930). 


8. Will or Deed — Determination. 


9. —Intent of Maker. 

Whether a paper was intended to operate as 
a deed or will is a question of intention to be 
gathered from the language used. Armstrong v. 
Armstrong, 63 Tenn. 357, 1874 Tenn. LEXIS 
262 (1874); Ellis v. Pearson, 104 Tenn. 591, 58 
S.W. 318, 1900 Tenn. LEXIS 33 (1900). 


10. —Surrounding Facts. 

In determining whether an instrument is a 
deed or a will, the court may look to the 
surrounding facts, with a view of aiding in the 
ascertainment of the intent at the time of its 
execution. Stamper v. Venable, 117 Tenn. 557, 
97 S.W. 812, 1906 Tenn. LEXIS 67 (1906). 


11. —Deed Form — Effect. 

It is not error, on the trial of an issue of 
devisavit vel non, for the trial judge to exclude 
from the jury the instrument propounded for 
probate as a will, where it is in the form of an 
absolute deed, wholly excluding the idea of a 
will, and intended to be a deed, but is unsigned 
and unexecuted, and there is no evidence tend- 
ing to show that it was intended to be a will, 
but, on the contrary, the evidence shows it was 
intended to be a deed. Such paper cannot even 
be established as a testamentary disposition of 
personalty. Johnson v. Johnson, 103 Tenn. 32, 
52 S.W. 814, 1899 Tenn. LEXIS 84 (1899). 


12. — —Conveyance of Present Interest. 
A paper in the form of a deed, duly acknowl- 
edged and legally delivered, giving certain des- 
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ignated land to a certain person at the death of 
the giver, is an irrevocable deed, and not a 
testamentary paper. It conveys a present or 
vested remainder estate to be enjoyed after the 
death of the grantor. Johnson v. Mitchell, 20 
Tenn. 168, 1839 Tenn. LEXIS 36 (1839); Walls’ 
Adm’r v. Ward, 32 Tenn. 648, 1853 Tenn. LEXIS 
101 (1853); Swails v. Bushart, 39 Tenn. 561, 
1859 Tenn. LEXIS 277 (Tenn. Apr. 1959); 
Swiney v. Swiney, 82 Tenn. 316, 1884 Tenn. 
LEXIS 129 (1884); Jones v. Hicks, 2 Shan. 635 
(1878); Cazassa v. Cazassa, 92 Tenn. 573, 22 
S.W. 560, 1893 Tenn. LEXIS 14, 36 Am. St. Rep. 
112, 20 L.R.A. 178 (1893); Ellis v. Pearson, 104 
Tenn. 591, 58 §.W. 318, 1900 Tenn. LEXIS 33 
(1900); Stamper v. Venable, 117 Tenn. 557, 97 
S.W. 812, 1906 Tenn. LEXIS 67 (1906). 

An instrument in the form of a deed, reciting 
that, in consideration of love and affection, the 
grantor conveys to certain parties all his title to 
a certain tract of land, but providing that he is 
to hold the same in his own name, and have all 
the rents of the tract of land until his death, 
then to be divided between the donees, is a deed 
conveying a present interest, and not a testa- 
mentary paper. Jones v. Hicks, 2 Shan. 635 
(1878). 

The grantor in a deed of conveyance of land 
may reserve unto himself a power of revocation 
without thereby rendering the deed invalid or 
inoperative, or without converting the same 
into a will, for such reservation does not convert 
an instrument into a will where it would oth- 
erwise be a deed. Stamper v. Venable, 117 Tenn. 
557, 97 S.W. 812, 1906 Tenn. LEXIS 67 (1906). 

A paper in the form of a deed, duly acknowl- 
edged and legally delivered, giving certain des- 
ignated land to a certain person at the death of 
the giver, is an irrevocable deed, rather than a 
testamentary paper; and it conveys a present or 
vested remainder estate to be enjoyed after the 
death of the grantor. Couch v. Hoover, 18 Tenn. 
App. 523, 79 S.W.2d 807, 1934 Tenn. App. 
LEXIS 55 (Tenn. Ct. App. 1934). 


13. —Will Form — Effect. 

It is not necessary that an instrument be in 
testamentary form in order to operate as a will, 
and the form of a paper does not affect right to 
probate it, provided it is the intention of the 
deceased that it should operate after his death. 
For instance, deeds poll, indentures, deeds of 
gift, bonds, marriage settlements, letters, 
drafts on bankers, stocks and bills indorsed “for 
AB,” an indorsement on a note “I give this note 
to C D,” promissory notes, and notes payable by 
executors to evade legacy duties have been held 
to be testamentary. McLean v. McLean, 25 
Tenn. 452, 1846 Tenn. LEXIS 21 (1846). 

If a paper contains a disposition of the mak- 
er’s property to be made after death, though it 
was not intended to be a will or other testamen- 
tary instrument, but an instrument of a differ- 
ent character, it may, nevertheless, operate as a 
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will, if it cannot operate in the character which 
was intended. McLean v. McLean, 25 Tenn. 452, 
1846 Tenn. LEXIS 21 (1846); Johnson v. John- 
son, 103 Tenn. 32, 52 S.W. 814, 1899 Tenn. 
LEXIS 84 (1899); Howell v. Brown, 7 Tenn. App. 
380, 1928 Tenn. App. LEXIS 56 (1928). 

It should manifestly appear that it is in- 
tended as a disposition of the testator’s lands, 
to take effect at his death; and this intention 
will best appear, if the paper has the usual 
formality of a will. Crutcher v. Crutcher, 30 
Tenn. 377, 1850 Tenn. LEXIS 135 (1850). 

No particular form for a will is required. 
Armstrong v. Armstrong, 63 Tenn. 357, 1874 
Tenn. LEXIS 262 (1874); Howell v. Brown, 7 
Tenn. App. 380, 1928 Tenn. App. LEXIS 56 
(1928). 

Absence of attestation clause is immaterial. 6 
Tenn. Civ. App. (6 Higgins) 340 (1915). 


14. ——Necessary Formalities. 

Papers in the form of deeds, to be effective as 
wills, must be executed and probated as wills; 
and to pass land, must be attested by two 
subscribing witnesses, or must be wholly in the 
handwriting of the signer. Watkins v. Dean, 18 
Tenn. 321, 1837 Tenn. LEXIS 28 (1837); Taylor 
v. Taylor, 21 Tenn. 597, 1841 Tenn. LEXIS 76 
(1841). 

It is not necessary that the testamentary 
disposition of the testator’s property after 
death should be in direct and imperative terms; 
wishes and requests are sufficient. McLean v. 
McLean, 25 Tenn. 452, 1846 Tenn. LEXIS 21 
(1846). 


15. — —Grant at Death. 

An instrument in the form of a deed, duly 
acknowledged by the maker and registered, 
conveying no specific property, but only such 
property as the maker may die the owner of, is 
a will, and not a deed. Watkins v. Dean, 18 
Tenn. 321, 1837 Tenn. LEXIS 28 (1837); Walls’ 
Adm’r v. Ward, 32 Tenn. 648, 1853 Tenn. LEXIS 
101 (1853); Stamper v. Venable, 117 Tenn. 557, 
97 S.W. 812, 1906 Tenn. LEXIS 67 (1906). 

Papers drawn in the form of deeds, but which 
cannot take effect as deeds for want of delivery, 
may take effect as testamentary papers, when 
probated and established as such. Taylor v. 
Taylor, 21 Tenn. 597, 1841 Tenn. LEXIS 76 
(1841); Fry v. Taylor, 38 Tenn. 594, 1858 Tenn. 
LEXIS 233 (Tenn. Dec. 1858); Swails v. Bush- 
art, 39 Tenn. 561, 1859 Tenn. LEXIS 277 (Tenn. 
Apr. 1959); Armstrong v. Armstrong, 63 Tenn. 
357, 1874 Tenn. LEXIS 262 (1874); Ellis v. 
Pearson, 104 Tenn. 591, 58 S.W. 318, 1900 
Tenn. LEXIS 33 (1900); Stamper v. Venable, 
117 Tenn. 557, 97 S.W. 812, 1906 Tenn. LEXIS 
67 (1906). 

Though an instrument is in the form of a 
deed, and is called a deed by the maker, and is 
supported by a consideration, yet if it purports 
to convey a title which does not arise until the 
death of the maker, it is a will. Ellis v. Pearson, 
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104 Tenn. 591, 58 S.W. 318, 1900 Tenn. LEXIS 
33 (1900); Stamper v. Venable, 117 Tenn. 557, 
97 S.W. 812, 1906 Tenn. LEXIS 67 (1906). 


16. Wills of Personalty. 


17. —Form of Will. 

A will, ineffectual to pass realty because not 
executed with the solemnities required for such 
purpose, will be good to pass personalty, if 
executed with the solemnities required for that 
purpose, though the maker intended it to oper- 
ate as to both realty and personalty. Greer v. 
Me’Crackin, 7 Tenn. 300, 7 Tenn. 301, 1824 
Tenn. LEXIS 4 (1824); Guthrie v. Owen, 21 
Tenn. 202, 1840 Tenn. LEXIS 66 (1840); Davis 
v. Davis, 74 Tenn. 543, 1880 Tenn. LEXIS 289 
(1880). 

There is nothing that requires so little solem- 
nity as the making of a will of personalty. Greer 
v. Me’Crackin, 7 Tenn. 300, 7 Tenn. 301, 1824 
Tenn. LEXIS 4 (1824); McLean v. McLean, 25 
Tenn. 452, 1846 Tenn. LEXIS 21 (1846). 

Our statutes prescribe no form of solemnity 
for the execution of a testament of goods, dif- 
ferent from what was required by the common 
law, save as to nuncupative wills. Allen v. Huff, 
9 Tenn. 404, 1830 Tenn. LEXIS 36 (1830). 

A very informal instrument, and in some 
instances an imperfect paper, neither written 
nor signed by the deceased, may be set up as a 
will of personalty; and, although the presump- 
tion of the law is against every paper not 
actually executed by the testator, the presump- 
tion may be rebutted by showing that the 
deceased regarded it as a will, and meant it to 
operate in its existing state, as where its im- 
perfection has been produced and its formal 
execution by signature and attestation has 
been prevented, not by abandonment of the 
testamentary scheme, or change of purpose on 
the part of the testator, but by the act of God, if 
the paper, as far as it goes, expresses the will of 
the deceased continuing to the time of his 
death. Guthrie v. Owen, 21 Tenn. 202, 1840 
Tenn. LEXIS 66 (1840); McLean v. McLean, 25 
Tenn. 452, 1846 Tenn. LEXIS 21 (1846); Davis 
v. Davis, 74 Tenn. 543, 1880 Tenn. LEXIS 289 
(1880); Reagan v. Stanley, 79 Tenn. 316, 1883 
Tenn. LEXIS 67 (Tenn. Apr. 1883); Orgain v. 
Irvine, 100 Tenn. 193, 43 S.W. 768, 1897 Tenn. 
LEXIS 102 (1897), questioned, Ball v. Miller, 31 
Tenn. App. 271, 214 S.W.2d 446, 1948 Tenn. 
App. LEXIS 91 (Tenn. Ct. App. 1948). 

The provisions of the Act of 1784 prescribed 
no form of solemnity for the execution of a will 
of personalty different from the requirements of 
the common law except as to nuncupative wills. 
Fransioli v. Podesta, 175 Tenn. 340, 134 S.W.2d 
162, 1939 Tenn. LEXIS 47 (1939). 


18. —Attestation Unnecessary. 

In the case of wills of personalty the common 
law rule prevails and the formal execution of 
such wills does not require the attestation of 
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subscribing witnesses. Suggett v. Kitchell, 14 
Tenn. 424, 14 Tenn. 425, 1834 Tenn. LEXIS 104 
(1834); Moore v. Steele, 29 Tenn. 562, 1850 
Tenn. LEXIS 34 (1850); Johnson v. Fry, 41 
Tenn. 101, 1860 Tenn. LEXIS 24 (1860), ques- 
tioned, Ball v. Miller, 31 Tenn. App. 271, 214 
S.W.2d 446, 1948 Tenn. App. LEXIS 91 (Tenn. 
Ct. App. 1948); Franklin v. Franklin, 90 Tenn. 
44, 16 S.W. 557, 1890 Tenn. LEXIS 100 (1891); 
State ex rel. Estes v. Goodman, 133 Tenn. 375, 
181 S.W. 312, 1915 Tenn. LEXIS 100 (1915). 

Wills governing disposal of personal property 
require signature of two witnesses but they 
need not be subscribing witnesses. Deitz v. 
Gallaher, 169 Tenn. 435, 88 S.W.2d 993, 1935 
Tenn. LEXIS 67 (1935). 


19. —Acknowledgment of Will. 

Awill of personal property is valid though not 
in handwriting of testator and unsigned provid- 
ing two witnesses testify that paper purporting 
to be a will was written according to instruc- 
tions of the testator and approved by testator as 
a will of personal property. Deitz v. Gallaher, 
169 Tenn. 435, 88 S.W.2d 9938, 1935 Tenn. 
LEXIS 67 (1935). 


20. —Proof of Execution. 

Wills of personalty must generally be proved 
in court by two witnesses. Suggett v. Kitchell, 
14 Tenn. 424, 14 Tenn. 425, 1834 Tenn. LEXIS 
104 (1834); Moore v. Steele, 29 Tenn. 562, 1850 
Tenn. LEXIS 34 (1850); Davis v. Baugh, 33 
Tenn. 477, 1853 Tenn. LEXIS 76 (1853); John- 
son v. Fry, 41 Tenn. 101, 1860 Tenn. LEXIS 24 
(1860), questioned, Ball v. Miller, 31 Tenn. App. 
271, 214S.W.2d 446, 1948 Tenn. App. LEXIS 91 
(Tenn. Ct. App. 1948); Franklin v. Franklin, 90 
Tenn. 44, 16 S.W. 557, 1890 Tenn. LEXIS 100 
(1891); State ex rel. Estes v. Goodman, 133 
Tenn. 375, 181 S.W. 312, 1915 Tenn. LEXIS 100 
(1915). 

When one witness proves the execution of the 
will of personalty, facts and circumstances 
equivalent or tantamount to the testimony of 
another witness may be sufficient. Suggett v. 
Kitchell, 14 Tenn. 424, 14 Tenn. 425, 1834 
Tenn. LEXIS 104 (1834); Jones v. Arterburn, 30 
Tenn. 97, 1850 Tenn. LEXIS 66 (1850); Johnson 
v. Fry, 41 Tenn. 101, 1860 Tenn. LEXIS 24 
(1860), questioned, Ball v. Miller, 31 Tenn. App. 
271, 214 S.W.2d 446, 1948 Tenn. App. LEXIS 91 
(Tenn. Ct. App. 1948); Franklin v. Franklin, 90 
Tenn. 44, 16 S.W. 557, 1890 Tenn. LEXIS 100 
(1891). 


21. —Mortgage Bequest. 

A bequest of mortgages on real estate is a 
bequest of personalty. The mortgage is but an 
incident of the debt secured, and the debt is 
personalty. Martin v. Stovall, 103 Tenn. 1, 52 
S.W. 296, 1899 Tenn. LEXIS 82, 48 L.R.A. 130 
(1899). 
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22. Signature of Testator. 


23. —Necessity. 

It is a circumstance against an unsigned 
entry in a diary that it is between entries of a 
testamentary character which are signed. Rea- 
gan v. Stanley, 79 Tenn. 316, 1883 Tenn. LEXIS 
67 (Tenn. Apr. 1883). 


24. —Beneficiary Signing for Testator. 
The testator’s name may be signed to his will 
by a beneficiary thereunder, when so requested 
by the testator; but such fact creates a strong 
suspicion, and it should be made clearly to 
appear that the paper propounded to be testa- 
tor’s will was actually known to him and that 
its execution was his act and deed. Walker v. 
Verble, 5 Tenn. Civ. App. (5 Higgins) 651 (1914). 


25. —Attorney Signing for Testator. 

Proof by subscribing witness (the other being 
deceased) that attorney at the instruction of 
and in the presence of deceased wrote and 
signed will which was subscribed by two wit- 
nesses in the presence of and at the request of 
the deceased entitled will to probate. Morrow v. 
Person, 195 Tenn. 370, 259 S.W.2d 665, 1953 
Tenn. LEXIS 350 (1953). 


26. Witnessing. 


27. —Necessity. 

Under statute with which this section origi- 
nated, no will is valid and effectual to pass title 
to real estate unless signed by testator and 
attested by at least two subscribing witnesses. 


28. —Request of Witnesses. 

Where the testator wrote out his will himself, 
signed it, and on his request procured the 
signature of one witness, without disclosing to 
him that it was his will, and that of another 
witness, after disclosing to him that it was his 
will, the will is valid. The contents of a will need 
not be made known to the subscribing wit- 
nesses. Fransioli v. Podesta, 21 Tenn. App. 577, 
113 S.W.2d 769, 1937 Tenn. App. LEXIS 59 
(Tenn. Ct. App. 1937). 

No particular form of words need be used in 
making the request of witnesses. Request by 
testator personally is not essential; the request 
may be implied from acts and circumstances. 
Long v. Mickler, 133 Tenn. 51, 179 S.W. 477, 
1915 Tenn. LEXIS 72 (1915), superseded by 
statute as stated in, In re Estate of Archer, — 
S.W.2d —, 1989 Tenn. App. LEXIS 454 (Tenn. 
Ct. App. June 21, 1989). 

Where deceased, who was feeble in mind and 
body, made his mark on instrument at dictation 
of his son but made no request to have instru- 
ment witnessed, the requirements to establish 
a valid will were not present. Condry v. Coffey, 
12 Tenn. App. 1, — S.W.2d —, 1930 Tenn. App. 
LEXIS 44 (Tenn. Ct. App. 1930). 


29. —Testator in Presence of Witnesses. 
It is not necessary that either witness should 
have seen testator sign the instrument. Long v. 
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Mickler, 133 Tenn. 51, 179 S.W. 477, 1915 Tenn. 
LEXIS 72 (1915), superseded by statute as 
stated in, In re Estate of Archer, — S.W.2d —, 
1989 Tenn. App. LEXIS 454 (Tenn. Ct. App. 
June 21, 1989). 


30. —Witnesses in Presence of Each 
Other. 

Awill, to pass real estate, must be attested by 
at least two disinterested subscribing wit- 
nesses, in the presence of the testator and at his 
request, though it is not necessary that they 
should subscribe their respective names in the 
presence of each other, but they may do so 
separately and at different times. Logue v. 
Stanton, 37 Tenn. 97, 1857 Tenn. LEXIS 84 
(1857); Simmons v. Leonard, 91 Tenn. 188, 18 
S.W. 280, 1891 Tenn. LEXIS 92, 30 Am. St. Rep. 
875 (1892). 

The witnesses may attest separately and at 
different times, but each must do so in the 
presence and at request of testator. Logue v. 
Stanton, 37 Tenn. 97, 1857 Tenn. LEXIS 84 
(1857); Long v. Mickler, 133 Tenn. 51, 179 S.W. 
477, 1915 Tenn. LEXIS 72 (1915), superseded 
by statute as stated in, In re Estate of Archer, 
— $.W.2d —, 1989 Tenn. App. LEXIS 454 
(Tenn. Ct. App. June 21, 1989). 


31. —Competency of Witnesses. 

Sons of testator who were devised no real 
estate under the will were competent to testify 
as subscribing witnesses, since they were not 
interested at the time of execution of the will. 
Allen v. Allen, 2 Tenn. 172, 1812 Tenn. LEXIS 1 
(1812). 

If the subscribing witness was competent at 
the time of his attestation, his subsequent legal 
incompetency will not affect the validity of the 
will. The interest in the devise of lands that 
renders the subscribing witnesses incompetent 
imports an interest derived or derivable from 
the will itself, and not from subsequent events 
or contingencies, such as inheritance or devise 
from the devisee under the attested will. Allen 
v. Allen, 2 Tenn. 172, 1812 Tenn. LEXIS 1 
(1812); Walker v. Skeene, 40 Tenn. 1, 1859 
Tenn. LEXIS 2 (1859); Maxwell v. Hill, 89 Tenn. 
584, 15 S.W. 253, 1890 Tenn. LEXIS 83 (1891). 

Those who would, in case of intestacy, be the 
testator’s heirs at his death, and would take his 
lands by descent, are competent subscribing 
witnesses to his will, if there is no devise of land 
to them, and they may prove the execution 
thereof against their own interest. Allen v. 
Allen, 2 Tenn. 172, 1812 Tenn. LEXIS 1 (1812); 
Walker v. Skeene, 40 Tenn. 1, 1859 Tenn. 
LEXIS 2 (1859); Maxwell v. Hill, 89 Tenn. 584, 
15 S.W. 253, 1890 Tenn. LEXIS 83 (1891). 

The testator’s daughter is a competent sub- 
scribing witness to his will devising no lands to 
her, but devising certain land to her brothers, 
with a provision that they support her so long 
as she remains single, for such provision cre- 
ates in her no estate or interest, and her sup- 
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port is not even a charge upon such land or the 
estate. Walker v. Skeene, 40 Tenn. 1, 1859 
Tenn. LEXIS 2 (1859). 

The question is reserved whether a person 
who takes an interest in the devise of land, 
under a will which is neutralized or overbal- 
anced by a contrary interest of equal or greater 
value in the estate, in case of an intestacy, or 
from other cause, is competent. Walker v. 
Skeene, 40 Tenn. 1, 1859 Tenn. LEXIS 2 (1859). 

A legatee is a competent subscribing witness 
to a will bequeathing personalty and devising 
realty. Walker v. Skeene, 40 Tenn. 1, 1859 Tenn. 
LEXIS 2 (1859); Beadles v. Alexander, 68 Tenn. 
604, 1877 Tenn. LEXIS 60 (1877). 

A devisee cannot by a transfer of his interest 
become a competent witness on issue of devisa- 
vit vel non. Barbee v. Mason, 45 Tenn. 108, 
1867 Tenn. LEXIS 102 (1867). 

A subscribing witness to a will is not “inter- 
ested in the devise” of the lands of the testator, 
in the sense of the statute, so as to disqualify 
him as such and render the will void, unless he 
is a beneficiary under the devise. Maxwell v. 
Hill, 89 Tenn. 584, 15 S.W. 253, 1890 Tenn. 
LEXIS 83 (1891). 


32. —Place of Signing on Instrument. 

The fact that one witness subscribed at bot- 
tom of the will on the right side under the name 
of the testator, and that there is no attestation 
clause is immaterial. 6 Tenn. Civ. App. (6 Hig- 
gins) 340 (1915). 


33. —Signature of Witness by Another. 

The name of the subscribing witness to a will 
devising land may, by his direction, be written 
by another person; but he must make his mark 
to his name, or touch the pen, or let his hand be 
guided by the other person in writing his name, 
in order to make it his signature. Ford v. Ford, 
26 Tenn. 92, 1846 Tenn. LEXIS 68 (1846); Rose 
v. Allen, 41 Tenn. 23, 1860 Tenn. LEXIS 5 
(1860); Simmons v. Leonard, 91 Tenn. 183, 18 
S.W. 280, 1891 Tenn. LEXIS 92, 30 Am. St. Rep. 
875 (1892); McFarland v. Bush, 94 Tenn. 538, 
29 S.W. 899, 1894 Tenn. LEXIS 66, 45 Am. St. 
Rep. 760, 27 L.R.A. 662 (1894). 

Where the name of the subscribing witness to 
a will devising land is written by a person who 
is a devisee under the will, and without the 
witness making his mark or participating in 
writing his name, though done at the request 
and by the direction of the witness, the attes- 
tation and subscription is ineffectual. Simmons 
v. Leonard, 91 Tenn. 183, 18 S.W. 280, 1891 
Tenn. LEXIS 92, 30 Am. St. Rep. 875 (1892). 

The practice of attesting a will by the mark of 
the subscribing witness, made beside his name 
written by another, should not be encouraged or 
extended. McFarland v. Bush, 94 Tenn. 538, 29 
S.W. 899, 1894 Tenn. LEXIS 66, 45 Am. St. Rep. 
760, 27 L.R.A. 662 (1894). 


34. —Separate Papers Constituting Will. 
Where the will is written on separate pieces 
of paper, and the last piece only is signed by the 
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subscribing witnesses, it is necessary that all 
the pieces be produced at the time of the 
attestation; but this fact may be proved by 
circumstances. Gass’ Heirs v. Gass’ Ex’rs, 22 
Tenn. 278, 1842 Tenn. LEXIS 88 (1842). 


35. —Alteration Unattested. 

The testator’s unattested alteration of his 
attested will, both as to realty and personalty, 
is effective as to the personalty, but not as to the 
realty. Greer v. Mc’Crackin, 7 Tenn. 300, 7 
Tenn. 301, 1824 Tenn. LEXIS 4 (1824). 


36. —Defect in Attesting Cured by Codicil. 
Although a will devising lands, with only one 
subscribing witness, is not good, yet, if there be 
a subsequent codicil properly attested, the de- 
fect is cured, and the original will is as opera- 
tive as if it had been attested by two subscrib- 
ing witnesses. The codicil amounts to a 
republication of the will. Stover v. Kendall, 41 
Tenn. 557, 1860 Tenn. LEXIS 107 (1860). 


37. Proof. 


38. —Attestation. 

Statute requiring will to be subscribed by at 
least two witnesses applies to the execution of 
the will, and not to the manner of proving that 
it was duly executed on an issue of devisavit vel 
non. Wheeler v. Parr, 3 Tenn. Civ. App. (3 
Higgins) 374 (1912). 


39. —Presumption Against Unexecuted 
Will. 
In a will contest the proponents were not 
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harmed by the failure of the court in its charge 
to the jury to differentiate between wills of 
personalty and wills of realty since the propo- 
nents had never overcome the presumption of 
law against wills of personalty and in fact had 
never tendered that issue to the court and jury 
and had never offered proof to support such a 
contention. Burrow v. Lewis, 24 Tenn. App. 253, 
142 S.W.2d 758, 1940 Tenn. App. LEXIS 29 
(Tenn. Ct. App. 1940). 


40. —Handwriting When Witnesses Dead. 

When the subscribing witnesses are dead or 
cannot be produced, it is competent to prove 
their signatures, and the signature of testatrix 
by witnesses who are familiar with their hand- 
writing. Parker v. West, 29 Tenn. App. 642, 199 
S.W.2d 928, 1946 Tenn. App. LEXIS 99 (Tenn. 
Ct. App. 1946). 


41. —Subscribing Witness as to Sanity. 

A subscribing witness may state his opinion 
as to sanity of testator, but cannot give reasons. 
Kirkpatrick v. Kirkpatrick, 1 Shan. 258 (1872). 


42. Chancery Jurisdiction. 

A chancery suit declaring the invalidity of 
papers as deeds may be held open for future 
decrees until the question can be _ tested 
whether such papers declared ineffective as 
deeds for want of delivery were testamentary 
papers. Taylor v. Taylor, 21 Tenn. 597, 1841 
Tenn. LEXIS 76 (1841). 


32-1-110. Requisites of holographic will executed on or before Febru- 
ary 15, 1941. 


A paper writing, written on or before February 15, 1941, appearing to be the 
will of a deceased person, written by the deceased person, having the deceased 
person’s name subscribed to it, or inserted in some part of it, and found, after 
the deceased person’s death, among the deceased person’s valuable papers, or 
lodged in the hands of another for safekeeping, shall be good and sufficient to 
give and convey lands, if the handwriting is generally known by the deceased 
person’s acquaintances, and it is proved by at least three (3) credible witnesses 
that they verily believe the writing, and every part of it, to be in the deceased 
person’s hand. 
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1. Purpose and Policy. 


2. —History of Statute. 

This section is a codification of a North Caro- 
lina statute enacted in 1784, and its preamble 
indicates that it was intended as in the nature 
of an exception to the preceding section, en- 
acted six months previous. Howell v. Moore, 14 
Tenn. App. 594, — S.W.2d —, 1930 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 1930). 


3. Construction and Interpretation. 


4. —Difficulties in Construction. 
Much difficulty has been experienced by the 
courts of this state and those of North Carolina 


in the construction of this statute. Marr v. 
Marr, 39 Tenn. 303, 1859 Tenn. LEXIS 215 
(1859). 


5. —Provisions Exceptions to General 
Rules. 

The general intention of the legislature on 
the subject of wills is expressed in § 32-1-109, 
and this section is to be regarded as an excep- 
tion, and the exception is to be confined to the 
case expressly stated. Crutcher v. Crutcher, 30 
Tenn. 377, 1850 Tenn. LEXIS 135 (1850); Marr 
v. Marr, 39 Tenn. 303, 1859 Tenn. LEXIS 215 
(1859). 

The authority to devise real property by a 
holographic testament is purely statutory and 
an exception to the general rule prescribing the 
manner in which real property must be devised 
and to be effective such will must comply with 
the terms of the statute. Campbell v. Henley, 
172 Tenn. 135, 110 S.W.2d 329, 1937 Tenn. 
LEXIS 62 (1937). 


6. —Status of Holographic Wills. 

A holographic will, when the things pre- 
scribed by statute are done, is of the same 
dignity as a will attested by subscribing wit- 
nesses. Marr v. Marr, 39 Tenn. 303, 1859 Tenn. 
LEXIS 215 (1859); Howell v. Moore, 14 Tenn. 
App. 594, — S.W.2d —, 1930 Tenn. App. LEXIS 
120 (Tenn. Ct. App. 1930). 


7. —Testamentary Character Necessary. 

A will to operate as such must, as a rule, 
make or attempt a total or partial disposition of 
property, to take effect at the testator’s death, 
or at least must name an executor; and it is not 
enough that the instrument purports to be a 
will and is executed with all the testamentary 
formalities, when it accomplishes nothing of a 
testamentary character. Howell v. Moore, 14 
Tenn. App. 594, — S.W.2d —, 1930 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 19380). 

It is intention of this statute that the writing 
shall appear to be a will whose existence and 
place of deposit are known to the testator and 
that he has it in his care and protection, pre- 
serving it as his will. Pulley v. Cartwright, 23 
Tenn. App. 690, 137 S.W.2d 336, 1939 Tenn. 
App. LEXIS 75 (Tenn. Ct. App. 1939). 

Will in handwriting of deceased and signed 
by deceased and wife and which stated “Here is 
our will-at our death-all in our name goes to 
W.M. Owens and Elvis Owens at our death” 
could not be probated as the will of the de- 
ceased, since it did not take effect upon death of 
deceased but took effect after death of deceased 
and wife. McDaniel v. Owens, 39 Tenn. App. 73, 
281 S.W.2d 259, 1954 Tenn. App. LEXIS 158 
(Tenn. Ct. App. 1954). 
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8. Essentials of Holographic Will. 


9. —Formalities. 

A testamentary writing found amongst the 
valuable papers of the deceased, complying 
with all the requisites of the statute, and 
proved in the manner required by the statute, 
is equivalent to an express publication before 
witnesses, because it is to be inferred from such 
circumstances that the party intended to give 
effect to the paper as his will; but it should, in 
addition, manifestly appear that such writing 
was intended as a disposition of the testator’s 
lands, to take effect as his death, and this 
intention will best appear, if the paper has the 
usual formality of a will. Crutcher v. Crutcher, 
30 Tenn. 377, 1850 Tenn. LEXIS 135 (1850); 
Marr v. Marr, 37 Tenn. 385, 1858 Tenn. LEXIS 
22 (1858); Marr v. Marr, 39 Tenn. 303, 1859 
Tenn. LEXIS 215 (1859); Howell v. Moore, 14 
Tenn. App. 594, — S.W.2d —, 1930 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 1930). 

All the requisites of the statute must be 
complied with in order to establish a holo- 
graphic will sufficient to pass title to land. 
Fransioli v. Podesta, 175 Tenn. 340, 134 S.W.2d 
162, 1939 Tenn. LEXIS 47 (1939). 

All that is required under statute to consti- 
tute “a paper writing appearing to be the will of 
a deceased person” is that writing shall purport 
to be disposition of writer’s property after his 
death; and any writing, however informal, un- 
dertaking to so dispose of property, or to control 
its disposition, falls within statute on this point 
whether language used be sufficient for pur- 
pose intended or not, that being a matter of 
construction by proper court after testamen- 
tary character of instrument has been deter- 
mined. Pulley v. Cartwright, 23 Tenn. App. 690, 
137 S.W.2d 336, 1939 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1939). 

This section only requires that to be a will the 
paper offered for probate shall purport to be a 
disposition of the writer’s property after his 
death, however informal the expressions used, 
and without regard to whether the language 
employed by the writer is sufficient for the 
purpose intended, that being a matter of con- 
struction by the proper court after the testa- 
mentary character of the instrument has been 
established. Carver v. Anthony, 35 Tenn. App. 
306, 245 S.W.2d 422, 1951 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1951). 


10. —Statutory Requirements. 

In order to constitute the unattested writing 
a valid testamentary paper, all the statutory 
requisites of holographic wills must concur, and 
are indispensable. Crutcher v. Crutcher, 30 
Tenn. 377, 1850 Tenn. LEXIS 135 (1850); Marr 
v. Marr, 39 Tenn. 303, 1859 Tenn. LEXIS 215 
(1859); Hooper v. McQuary, 45 Tenn. 129, 1867 
Tenn. LEXIS 104 (1867); Brogan v. Barnard, 
115 Tenn. 260, 90 S.W. 858, 1905 Tenn. LEXIS 
58, 112 Am. St. Rep. 822 (1905). 
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All requirements are equally important. Bro- 
gan v. Barnard, 115 Tenn. 260, 90 S.W. 858, 
1905 Tenn. LEXIS 58, 112 Am. St. Rep. 822 
(1905); Howell v. Moore, 14 Tenn. App. 594, — 
S.W.2d —, 19380 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. 1930). 

In order that a will may be good and suffi- 
cient to give and convey lands in Tennessee, it 
must conform to the requirements of this sec- 
tion or § 32-1-109. Howell v. Moore, 14 Tenn. 
App. 594, — S.W.2d —, 1930 Tenn. App. LEXIS 
120 (Tenn. Ct. App. 1930). 

There is no distinction between a holographic 
will and one under the general statute on the 
question of incompleteness since a holographic 
will, when the requirements of statute are 
complied with, is of the same dignity as a will 
attested by subscribing witnesses. Campbell v. 
Henley, 172 Tenn. 135, 110 S.W.2d 329, 1937 
Tenn. LEXIS 62 (1937). 

Requirements as to execution of will devising 
real estate are more strict than those relating 
to personalty. Fransioli v. Podesta, 21 Tenn. 
App. 577, 118 S.W.2d 769, 1937 Tenn. App. 
LEXIS 59 (Tenn. Ct. App. 1937). 

There must be strict compliance with re- 
quirements of statute in order to effectuate 
valid devise of realty. Fransioli v. Podesta, 21 
Tenn. App. 577, 113 S.W.2d 769, 1937 Tenn. 
App. LEXIS 59 (Tenn. Ct. App. 1937). 

Holographic will must conform to require- 
ments of this statute in order that it may be 
good and sufficient to convey lands in Tennes- 
see. Pulley v. Cartwright, 23 Tenn. App. 690, 
1387 S.W.2d 336, 1939 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1939). 


11. —Testamentary Intent. 

In addition to the statutory requisites for the 
making of a holographic will, there must be a 
testamentary intent accompanying the perfor- 
mance of each of the requirements. Marr v. 
Marr, 39 Tenn. 303, 1859 Tenn. LEXIS 215 
(1859); Hooper v. McQuary, 45 Tenn. 129, 1867 
Tenn. LEXIS 104 (1867); R. B. Douglass & Co. 
v. Harkrender, 62 Tenn. 114, 1873 Tenn. LEXIS 
151 (1873). 

Where a person was insane at the time of 
placing his holographic will among his valuable 
papers, it will have no effect, because to so place 
the will requires an intelligent act; and it will 
require an equally intelligent act to retain the 
will in such repository, in a lucid interval, to 
give it effect as a valid disposition of his prop- 
erty. Porter v. Campbell, 61 Tenn. 81, 1872 
Tenn. LEXIS 3438 (1872). 

Where holograph is found among “valuable 
papers” of testator, it is implied that it must 
have been placed there by the writer or with his 
knowledge and assent, and with intent and 
purpose at the time that it should be his will. 
Fransioli v. Podesta, 21 Tenn. App. 577, 113 
S.W.2d 769, 1937 Tenn. App. LEXIS 59 (Tenn. 
Ct. App. 1937). 
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Where instrument which was alleged to be 
the holographic will of the deceased bore an 
attestation clause but bore no signatures by 
attesting witnesses and where such will was 
not signed, the mere fact that the instrument 
was found among the valuable papers of the 
deceased would not overcome the presumption 
that deceased did not intend the instrument in 
its imperfect state to be his will. Campbell v. 
Henley, 172 Tenn. 135, 110 S.W.2d 329, 1937 
Tenn. LEXIS 62 (1937). 

Alleged holographic will providing that “this 
is for Elizabeth Joe Charles and Erline after my 
expenses are all paid I want what I have left to 
go to you all” was a will falling within statute 
insofar as its language clearly showed intention 
of maker concerning disposition of her property 
after her death. Pulley v. Cartwright, 23 Tenn. 
App. 690, 137 S.W.2d 336, 1939 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. 1939). 

Under this statute it is sufficient if the words 
of the writing propounded for probate “un- 
equivocally show that the writer intended it as 
a posthumous disposition of his estate, both 
real and personal.” Pulley v. Cartwright, 23 
Tenn. App. 690, 137 S.W.2d 336, 1939 Tenn. 
App. LEXIS 75 (Tenn. Ct. App. 1939). 

The form of a paper does not affect the right 
to have it probated if it was the intention of the 
deceased that it should operate after his death 
even though not aware at the time that he had 
performed a testamentary act. Carver v. An- 
thony, 35 Tenn. App. 306, 245 S.W.2d 422, 1951 
Tenn. App. LEXIS 75 (Tenn. Ct. App. 1951). 


12. —Separate Papers — Effect. 

A holographic will may consist of several 
papers. One of same may be testamentary in 
character only as nomination of executor. But 
extrinsic documents not in the handwriting of 
deceased may not be incorporated in such a 
will. The documents must be in existence at 
time will was executed and described. Howell v. 
Moore, 14 Tenn. App. 594, — S.W.2d —, 1930 
Tenn. App. LEXIS 120 (Tenn. Ct. App. 1930). 


13. —Diary and Account Book Entries. 

Entries in a continuous diary, purporting to 
make a disposition of the writer’s land after 
death, written and signed by him, may be 
probated as a holographic will, especially where 
the diary was deposited and found with the 
account books of the deceased. Reagan v. Stan- 
ley, 79 Tenn. 316, 1883 Tenn. LEXIS 67 (Tenn. 
Apr. 1883). 

Where a holographic will is written in an 
account book, it is not error to refuse to allow 
testimony tending to show that several leaves 
of the book having no connection with the will, 
are missing. Chaney v. Bryan, 84 Tenn. 63, 
1885 Tenn. LEXIS 114 (1885). 


14. —Place of Deposit. 
The intention of the statute is that the paper 
shall appear to be a will, existence and place of 
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deposit of which were known to the testator, 
and that he had it in his care and protection, 
and that he had its preservation in view as his 
will. Tate v. Tate, 30 Tenn. 465, 1850 Tenn. 
LEXIS 156 (1850); Marr v. Marr, 39 Tenn. 303, 
1859 Tenn. LEXIS 215 (1859); Hooper v. Mc- 
Quary, 45 Tenn. 129, 1867 Tenn. LEXIS 104 
(1867); Porter v. Campbell, 61 Tenn. 81, 1872 
Tenn. LEXIS 3438 (1872); Hicks v. Burdette, 10 
Tenn. App. 492, — S.W.2d —, 1929 Tenn. App. 
LEXIS 56 (Tenn. Ct. App. 1929). 

The sufficiency of the place of deposit will 
depend upon the condition and arrangements 
of the testator. Tate v. Tate, 30 Tenn. 465, 1850 
Tenn. LEXIS 156 (1850). 


15. —Deposit Among Valuable Papers. 

Whether the papers, among which was found 
the paper propounded as a decedent’s holo- 
graphic will, were his “valuable papers,” is a 
question that must be left, under a proper 
charge, to the jury. Marr v. Marr, 37 Tenn. 385, 
1858 Tenn. LEXIS 22 (1858); Howell v. Moore, 
14 Tenn. App. 594, — S.W.2d —, 1930 Tenn. 
App. LEXIS 120 (Tenn. Ct. App. 1930). 

A testator’s holographic will “found among 
his valuable papers” implies that it must have 
been placed there by the writer, or with his 
knowledge and assent, and not surreptitiously 
by some other person, and so deposited with the 
purpose, at the time, that it should be his will. 
Marr v. Marr, 39 Tenn. 303, 1859 Tenn. LEXIS 
215 (1859); Hooper v. McQuary, 45 Tenn. 129, 
1867 Tenn. LEXIS 104 (1867). 

The holographic will must have been depos- 
ited and found among the testator’s valuable 
papers; and valuable papers are such as the 
deceased deemed valuable and worthy of pres- 
ervation. They are not confined to papers hav- 
ing a money value, such as deeds for land, 
obligations for the payment of money, and cer- 
tificates of stock. Marr v. Marr, 39 Tenn. 303, 
1859 Tenn. LEXIS 215 (1859); Hooper v. Mc- 
Quary, 45 Tenn. 129, 1867 Tenn. LEXIS 104 
(1867); R. B. Douglass & Co. v. Harkrender, 62 
Tenn. 114, 1873 Tenn. LEXIS 151 (1873); Bro- 
gan v. Barnard, 115 Tenn. 260, 90 S.W. 858, 
1905 Tenn. LEXIS 58, 112 Am. St. Rep. 822 
(1905). 

The requirement that the holographic will be 
deposited and found among the writer’s valu- 
able papers is only intended as an indication on 
the part of the writer that it is his intention to 
preserve and perpetuate the paper in question 
as his will disposing of his property, and that he 
regards it as valuable. Marr v. Marr, 39 Tenn. 
303, 1859 Tenn. LEXIS 215 (1859); Hooper v. 
McQuary, 45 Tenn. 129, 1867 Tenn. LEXIS 104 
(1867); R. B. Douglass & Co. v. Harkrender, 62 
Tenn. 114, 1873 Tenn. LEXIS 151 (1873); Rea- 
gan v. Stanley, 79 Tenn. 316, 1883 Tenn. LEXIS 
67 (Tenn. Apr. 1883); Brogan v. Barnard, 115 
Tenn. 260, 90 S.W. 858, 1905 Tenn. LEXIS 58, 
112 Am. St. Rep. 822 (1905); Howell v. Moore, 
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14 Tenn. App. 594, — S.W.2d —, 1930 Tenn. 
App. LEXIS 120 (Tenn. Ct. App. 1930). 

Whatever number of wills the deceased may 
have executed after the date of a holographic 
will, the keeping of the holographic will depos- 
ited among his “valuable papers” amounts to a 
republication at his death, in the absence of any 
other will, or in the case of the spoliation of a 
subsequent will, so as to allow the holographic 
will to stand. Allen v. Jeter, 74 Tenn. 672, 1881 
Tenn. LEXIS 196 (1881). 

The valuable papers need not be papers of 
monetary value. Reagan v. Stanley, 79 Tenn. 
316, 1883 Tenn. LEXIS 67 (Tenn. Apr. 1883); 
Howell v. Moore, 14 Tenn. App. 594, — S.W.2d 


- —, 1930 Tenn. App. LEXIS 120 (Tenn. Ct. App. 


1930). 

Where the paper was found after death in a 
box in which deceased kept postage stamps for 
sale and stationery (blank receipts) for use as 
postmaster, such was not found among his 
“valuable papers.” Brogan v. Barnard, 115 
Tenn. 260, 90 S.W. 858, 1905 Tenn. LEXIS 58, 
112 Am. St. Rep. 822 (1905). 

Instrument, which was found in pocket of 
coat hung by deceased in closet, did not qualify 
for probate as holographic will found among 
testator’s “valuable papers,” although valuable 
papers were kept by deceased in boxes on closet 
shelf. Fransioli v. Podesta, 21 Tenn. App. 577, 
113 S.W.2d 769, 1937 Tenn. App. LEXIS 59 
(Tenn. Ct. App. 1937). 

Original statute under which holographic 
will could qualify for probate if found among 
testator’s “valuable papers or effects” was later 
changed so that such will could qualify only if 
found among testator’s “valuable papers.” 
Fransioli v. Podesta, 21 Tenn. App. 577, 113 
S.W.2d 769, 1937 Tenn. App. LEXIS 59 (Tenn. 
Ct. App. 1937). 

Under this section it is necessary for an 
instrument to be found among the testator’s 
valuable papers and to be complete in order to 
be given effect as a holographic will. Campbell 
v. Henley, 172 Tenn. 135, 110 S.W.2d 329, 1937 
Tenn. LEXIS 62 (1937). 

Within meaning of this statute, “valuable 
papers” are such as are kept and considered 
worthy of being taken care of by the particular 
person, having regard to his condition, business 
and habits of preserving papers, but are not 
necessarily the most valuable papers of the 
decedent, and are not confined to those having 
a money value, or to deeds for land, obligations 
for the payment of money or certificates of 
stock. Pulley v. Cartwright, 23 Tenn. App. 690, 
137 S.W.2d 336, 1939 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1939). 


16. —Lodging Paper with Another. 

Where not found among the decedent’s valu- 
able papers, it must appear that the paper was, 
by the testator, lodged or deposited with a 
certain person with a view to its preservation 
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as his will. Hooper v. McQuary, 45 Tenn. 129, 
1867 Tenn. LEXIS 104 (1867); McCutchen v. 
Ochmig, 60 Tenn. 390, 1872 Tenn. LEXIS 519 
(1873); Hicks v. Burdette, 10 Tenn. App. 492, — 
S.W.2d —, 1929 Tenn. App. LEXIS 56 (Tenn. Ct. 
App. 1929). 

The mere writing of a letter to another con- 
taining testamentary provisions, without affir- 
mative and direct proof that the writer in- 
tended to lodge it with his correspondent as his 
holographic will, and for safekeeping, does not 
answer the requirements of the statute. The 
connection between the letter and envelope 
produced upon the trial must be shown by 
affirmative evidence. McCutchen v. Ochmig, 60 
Tenn. 390, 1872 Tenn. LEXIS 519 (1873). 


17. Witnesses. 


18. —Competency. 

An interested witness is competent. Franklin 
v. Franklin, 90 Tenn. 44, 16 S.W. 557, 1890 
Tenn. LEXIS 100 (1891). 


19. Proof. 


20. —Jury Questions. 

It is for jury to determine, under proper 
instructions as to competency and admissibility 
of the evidence, whether they believe from all 
the circumstances that the writing was depos- 
ited by the deceased among his valuable pa- 
pers, or lodged in the hands of another for 
safekeeping, with the intention that it should 
be his will. Pulley v. Cartwright, 23 Tenn. App. 
690, 137 S.W.2d 336, 1939 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1939). 


21. —Law Questions. 

Whether a writing is or is not prima facie 
testamentary in its nature is a question of law 
for the court. Howell v. Moore, 14 Tenn. App. 
594, — S.W.2d —, 1930 Tenn. App. LEXIS 120 
(Tenn. Ct. App. 1930). 

Whether a writing propounded and contested 
is or not prima facie testamentary in its nature 
and character is a matter for the court to 
determine. Pulley v. Cartwright, 23 Tenn. App. 
690, 137 S.W.2d 336, 1939 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1939). 

The probate court has power to construe the 
paper offered for probate to the extent of deter- 
mining whether or not it is testamentary in 
character. Carver v. Anthony, 35 Tenn. App. 
306, 245 S.W.2d 422, 1951 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1951). 


22. —Measure of Proof. 

Under provisions relating to probate of holo- 
graphic will, no particular measure of proof is 
required; but the act leaves the fact of finding 
the will, or of its being lodged in the hands of 
another, and the intention of the deceased in 
writing and depositing the script, to be estab- 
lished by the same sort and degree of evidence 
ordinarily used in other cases. Pulley v. Cart- 
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wright, 23 Tenn. App. 690, 137 S.W.2d 336, 
1939 Tenn. App. LEXIS 75 (Tenn. Ct. App. 
1939). 


23. —Handwriting. 

The handwriting must be so well known, as 
that, if a false will be propounded for probate, it 
will be in the power of the persons interested in 
the estate to expose and defeat it by proof of 
other witnesses. The fact that the handwriting 
is known may appear from other facts and 
circumstances, as well as by direct proof; as, 
where the deceased had been in business of 
such character as to bring his handwriting 
frequently before his acquaintances. Tate v. 
Tate, 30 Tenn. 465, 1850 Tenn. LEXIS 156 
(1850); Hooper v. McQuary, 45 Tenn. 129, 1867 
Tenn. LEXIS 104 (1867). 

Members of family cannot establish the fact 
that instrument is handwriting of testator by 
stating that they are familiar with his hand- 
writing. But they may testify that his hand- 
writing is familiar to his acquaintances. Hack- 
worth v. Hackworth, 6 Tenn. App. 452, — S.W. 
—, 1927 Tenn. App. LEXIS 169 (Tenn. Ct. App. 
1927). 

“Acquaintances” as used in the statute pro- 
viding for the proof of a holographic will does 
not limit the class to people with whom testator 
associates or does business. Hackworth v. 
Hackworth, 6 Tenn. App. 452, — S.W. —, 1927 
Tenn. App. LEXIS 169 (Tenn. Ct. App. 1927). 


24. —Signature of Testator. 

The mere absence of the writer’s subscribed 
signature shall not vitiate the same, if his name 
appropriately and significantly appears in 
some part of it. Hooper v. McQuary, 45 Tenn. 
129, 1867 Tenn. LEXIS 104 (1867). 

To establish a holographic will, it must ap- 
pear with reasonable certainty that others be- 
side the witnesses and the family of the testator 
would testify to the genuineness of the signa- 
ture, and to this end, a sufficient number of 
persons, with whom he was usually associated, 
or transacted business, should be introduced to 
make it reasonably certain that the others 
would testify to the same effect. Cliburne v. 
Mynatt, 2 Shan. 50 (1876). 


25. —Burden of Proof. 

On trial of issue of devisavit vel non the 
burden of showing deposit among valuable pa- 
pers is on the plaintiff under facts stated. Allen 
v. Jeter, 74 Tenn. 672, 1881 Tenn. LEXIS 196 
(1881). 

In an action to establish a holographic will 
the burden is upon the proponent to show (1) 
that the paper writing and each part of it is in 
the handwriting of the testator; (2) that the 
handwriting of the testator was generally 
known by his acquaintances; (3) that the paper 
writing was found among the valuable papers 
of the deceased or lodged in the hands of 
another for safekeeping; (4) that the writer 
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intended the paper writing to control the dis- 
position of his property after his death. Hicks v. 
Burdette, 10 Tenn. App. 492, — S.W.2d —, 1929 
Tenn. App. LEXIS 56 (Tenn. Ct. App. 1929). 


26. —Declarations by Testator. 

Testimony by witness that deceased stated 
that he had made his will could not be admitted 
to show that deceased intended incomplete in- 
strument found after his death as a holographic 
will. Campbell v. Henley, 172 Tenn. 135, 110 
S.W.2d 329, 1937 Tenn. LEXIS 62 (1937). 


27. —“Attest” — Use of Word. 

The use of the word “attest,” at the end of the 
paper propounded as a holographic will, does 
not affect its character as such, if all the requi- 
sites of the statute are present. Allen v. Jeter, 
74 Tenn. 672, 1881 Tenn. LEXIS 196 (1881). 


28. —One Subscribing Witness — Infer- 
ences. 

Where the writer and signer of a paper as his 
holographic will procured one witness to the 
same, with no intent to procure another, but to 
deposit it among the writer’s valuable papers 
as his will, the fact that there was one witness 
to it cannot operate as a matter of law to add 
strength to the presumption that it is his will, 
nor to raise the presumption that it was an 
incomplete or unfinished will. But if the writer 
intended to procure another witness, and 
thereby to complete the execution of the paper 
as a witnessed will, until such second witness 
was procured, it was incomplete and unfinished 
as a written will. R. B. Douglass & Co. v. 
Harkrender, 62 Tenn. 114, 1873 Tenn. LEXIS 
151 (1878). 


29. —Unfinished Will — Presumption. 

If the instrument propounded as a holo- 
graphic will is unfinished and incomplete, or 
not subscribed by the testator, though his name 
is inserted in some part of it, or with an 
attestation clause and no attesting witnesses, 
the presumption is that the writer did not 
intend the paper in that imperfect state to be 
his will, but the presumptions may be rebutted 
by satisfactory proof that it was intended, in 
the form in which it appears, and as far as it 
goes, to be the last will and testament of the 
deceased. Crutcher v. Crutcher, 30 Tenn. 377, 
1850 Tenn. LEXIS 135 (1850); Marr v. Marr, 39 
Tenn. 303, 1859 Tenn. LEXIS 215 (1859); R. B. 
Douglass & Co. v. Harkrender, 62 Tenn. 114, 
1873 Tenn. LEXIS 151 (1873); Campbell v. 
Henley, 172 Tenn. 135, 110 S.W.2d 329, 1937 
Tenn. LEXIS 62 (1937). 


30. —Will as Evidence. 

Where court determines upon evidence of- 
fered by proponent, and assumed to be true, 
that statutory requisites of holographic will 
have been met, it then becomes prima facie a 
valid will, and no suspicious or other circum- 
stances appearing, tending to impeach its va- 
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lidity, it may be read in evidence to be looked to 
by the jury for any inherent proof of regular or 
irregular execution or attestation; or of its 
being the voluntary act of testator or otherwise; 
or of existence or want of mental capacity on 
part of testator; or as otherwise shedding light 
upon the issue. Keys v. Keys, 23 Tenn. App. 188, 
129 S.W.2d 1103, 1939 Tenn. App. LEXIS 25 
(Tenn. Ct. App. 1939). 


31. —Signature of Wife — Inferences. 

Where instrument signed by both decedent 
and his wife which purported to dispose of 
“what we’ve got” to a named beneficiary was 
wholly in the handwriting of decedent except 
for the signature of the wife and was otherwise 
sufficient to meet the requirements of a holo- 
graphic will, the signature of the wife did not 
invalidate the will with reference to the dece- 
dent and the instrument could be probated as 
the holographic will of decedent. Jones v. My- 
ers, 178 Tenn. 24, 154 S.W.2d 245, 1941 Tenn. 
LEXIS 24 (1941). 


32. Probate Record. 


33. —Required Showing. 

The probate record of a holographic will must 
show, among other things, that the handwrit- 
ing of the testator was generally known by his 
acquaintances and that three credible wit- 
nesses proved that the writing and every part 
of it was in his handwriting, to be valid as to the 
land devised. Therefore, proof of two witnesses 
that they were acquainted with the testator’s 
handwriting, and that the signature to the will 
is in his handwriting, is fatally defective and 
insufficient to sustain a holographic will of 
land; but such probate would be good for a will 
of personalty. Grier v. Canada, 119 Tenn. 17, 
107 S.W. 970, 1907 Tenn. LEXIS 2 (1907). 


34. —Conclusions of Law. 

It is sufficient that the proper conclusions of 
law are shown in the right language. Especially 
is this so in a collateral attack 30 years after- 
wards, for it will then be presumed that every- 
thing was properly done as the law required. A 
form of certificate of probate was held to be 
good. Mosely v. Wingo, 75 Tenn. 145, 1881 Tenn. 
LEXIS 89 (1881). 


35. Revocation. 

Something more than verbal declarations is 
required to revoke; some act clearly indicating 
the intention to revoke, such as cancelation, 
destruction, removal from place of deposit, or 
reclamation from lodgee. Marr v. Marr, 39 
Tenn. 303, 1859 Tenn. LEXIS 215 (1859). 

All wills are of equal grade or solemnity, to 
the extent of their valid provisions, after proper 
and legal probate; and, therefore, a later infor- 
mal will, neither signed nor witnessed, if estab- 
lished as a will of personalty, will to that extent 
revoke a prior holographic will. Reagan v. Stan- 
ley, 79 Tenn. 316, 1883 Tenn. LEXIS 67 (Tenn. 
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Apr. 1883). See Marr v. Marr, 39 Tenn. 303, 
1859 Tenn. LEXIS 215 (1859). 

Ordinarily it is incompetent to offer as evi- 
dence, in proof of revocation, oral declarations 
of testator, but in an action to establish a 
holographic will, such statements might be 
admissible, not to show or work a revocation, 
but to illustrate the original intent and to show 
whether the papers were intended to be testa- 
mentary in character. Howell v. Moore, 14 
Tenn. App. 594, — S.W.2d —, 1930 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 1930). 


36. Codicil. 

The same rules apply to the codicil to a will as 
to the will itself. Hooper v. McQuary, 45 Tenn. 
129, 1867 Tenn. LEXIS 104 (1867). 

Provision in this section requiring that holo- 
graphic will be found among testator’s valuable 
papers or lodged in the hands of another for 
safekeeping did not apply to codicil of will 
executed on March 22, 1948, since as to wills 
executed on that date this section had been 
repealed by § 32-1-105. Northcross v. Taylor, 
29 Tenn. App. 488, 197 S.W.2d 9, 1946 Tenn. 
App. LEXIS 79 (Tenn. Ct. App. 1946). 


37. Conflict of Laws. 

Where it was sought to establish such a will 
with reference to personal property of one who 
was domiciled and died in Ohio, the will could 
not be established because the laws of that 
state do not permit such a will. Howell v. Moore, 
14 Tenn. App. 594, — S.W.2d —, 1930 Tenn. 
App. LEXIS 120 (Tenn. Ct. App. 1930). 

A holographic will duly executed and pro- 
bated under the laws of Louisiana and suffi- 
cient in that state to pass the title to realty was 
entitled to reprobate in Tennessee and was 
sufficient to pass the title to realty in this state 
although it did not meet the requirements of 
this section. Epperson v. Buck Inv. Co., 176 
Tenn. 358, 141 S.W.2d 887, 1940 Tenn. LEXIS 
80 (1940). 


38. Will of Personalty. 


39. —Handwriting Proof. 

A will written by the testator’s own hand, 
although not signed by him, nor attested by 
witnesses, is good as to personalty, provided the 
handwriting be sufficiently proved to be his. 
Suggett v. Kitchell, 14 Tenn. 424, 14 Tenn. 425, 
1834 Tenn. LEXIS 104 (1834); Reagan v. Stan- 
ley, 79 Tenn. 316, 1883 Tenn. LEXIS 67 (Tenn. 
Apr. 1883). 

An entry in a continuous diary, written by the 
party himself, purporting to make a disposition 
of his property after death, may be probated as 
a will of personalty, although not signed nor 
attested, if the handwriting be sufficiently 
proved. Reagan v. Stanley, 79 Tenn. 316, 1883 
Tenn. LEXIS 67 (Tenn. Apr. 1883). 

An unattested testamentary paper, though 
not found among testator’s valuable papers or 
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lodged with another for safekeeping, may be 
admitted to probate as a will of personalty, 
without other proof of its writing or publication 
than the testimony of two witnesses showing 
the body and signature of the instrument to be 
in the handwriting of the alleged testator. 
Franklin v. Franklin, 90 Tenn. 44, 16 S.W. 557, 
1890 Tenn. LEXIS 100 (1891). 

A will of personal property is valid though not 
in handwriting of testator and unsigned provid- 
ing two witnesses testify that paper purporting 
to be a will was written according to instruc- 
tions of the testator and approved by testator as 
a will of personal property. Deitz v. Gallaher, 
169 Tenn. 4385, 88 S.W.2d 993, 1935 Tenn. 
LEXIS 67 (1935). 


40. —Acknowledgment by Deceased. 

Paper purporting to be a will of personal 
property written partly in handwriting of tes- 
tatrix and partly in handwriting of another and 
which was unsigned was not valid though two 
witnesses signed same where witnesses did not 
see body of will and could not testify that will 
was written according to instructions of testa- 
trix or that it was approved by her as a will. 
Deitz v. Gallaher, 169 Tenn. 435, 88 S.W.2d 993, 
1935 Tenn. LEXIS 67 (1935). 


41. —Holographic Requirements Unnec- 
essary. 

Where a testator died in Italy, and his will 
was drafted presumably in his own handwrit- 
ing, and testator’s handwriting was not proved 
by three or more witnesses, the probate court of 
a county in Tennessee properly admitted the 
will to probate as decedent’s holographic will, 
and limited it to the disposal of personal prop- 
erty. In re De Franceschi’s Estate, 17 Tenn. 
App. 673, 70 S.W.2d 513, 1933 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1933). 

This section does not apply to dispositions of 
personalty, which are governed by the common 
law. Druen v. Hudson, 17 Tenn. App. 428, 68 
S.W.2d 146, 1933 Tenn. App. LEXIS 77 (Tenn. 
Ct. App. 1933). 
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Where the standards of proof set out in this 
section are not met, a holographic will is prop- 
erly limited to the disposition of personal prop- 
erty. In re De Franceschi’s Estate, 17 Tenn. 
App. 673, 70 S.W.2d 5138, 1933 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1933). 

An instrument which was not sufficient as a 
holographic will to pass title to land because it 
was not found among the valuable papers of the 
decedent or lodged in the hands of another for 
safekeeping could nevertheless operate to pass 
personalty. Fransioli v. Podesta, 175 Tenn. 340, 
134 S.W.2d 162, 1939 Tenn. LEXIS 47 (1939). 


42. —Prior Adjudication as Not Holo- 
graphic. 

Where the original probate record of a holo- 
graphic will was insufficient as to realty, but 
sufficient as to personalty, a reprobate thereof 
made 19 years thereafter, upon motion in an ex 
parte proceeding, without petition or notice as 
required for probate in solemn form, but with 
all the formalities required to probate a holo- 
graphic will as to land, is sufficient to make out 
a prima facie case in favor of a beneficiary 
under the will, and the burden of proving the 
invalidity of the will for fraud, accident, or 
mistake, devolved upon those asserting it. The 
right to reprobate the will was not barred by 
the lapse of time. Grier v. Canada, 119 Tenn. 17, 
107 S.W. 970, 1907 Tenn. LEXIS 2 (1907); Scott 
v. Wagstaff, 120 Tenn. 252, 107 S.W. 976, 1907 
Tenn. LEXIS 46 (1908); Alsobrook v. Orr, 130 
Tenn. 120, 169 S.W. 1165, 1914 Tenn. LEXIS 8 
(1914). 

Where on a former appeal it was held that an 
instrument was not sufficient to pass realty as 
a holographic will because it was not found 
among the valuable papers of the decedent but 
its effectiveness as a will of personalty was not 
decided, the question of the validity of the 
instrument as a will of personalty was not res 
judicata even though the court could have de- 
termined such question on the first appeal. 
Fransioli v. Podesta, 175 Tenn. 340, 134 S.W.2d 
162, 1939 Tenn. LEXIS 47 (1939). 


32-1-111. Married women’s power to dispose of property by will. 


(a) Married women, after February 15, 1941, may dispose of their property 
by will according to §§ 32-1-101 — 32-1-108. 

(b) Wills executed on or before February 15, 1941, by married women 
twenty-one (21) years of age or over, are valid to dispose of their realty or 
personalty, legal or equitable, in as complete manner as if executed by femes 


sole. 


History. 

Code 1858, § 2168 (deriv. Acts 1851-1852, ch. 
180, § 4); Acts 1869-1870, ch. 99, §§ 1, 6; 
Shan., § 3901; mod. Code 1932, § 8098; modi- 
fied; Acts 1976, ch. 529, § 19; T.C.A. (orig. ed.), 
§ 32-111. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 81, 
82, 90, 812. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 5. 
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j Law Reviews. Wills (W. Raymond Blackard), 14 Tenn. L. Rev. 


Decedents’ Estates, Trusts and Future Inter- 381 (1937). 
ests — 1961 Tennessee Survey (Herman L. Wills — Implied Revocation by Divorce and 
Trautman), 14 Vand. L. Rev. 1253 (1961). Property Settlement, 23 Tenn. L. Rev. 1081 


Some Suggested Legislation in the Field of (1955). 
NOTES TO DECISIONS 


1. Will Executed During Incapacity. retains it in her possession and speaks of it as 

A will invalid when made because of lack of her will after the passage of the statute. Mitch- 
capacity is not validated without reexecution ell v. Kimbrough, 98 Tenn. 535, 41 S.W. 993, 
and republication, though the married woman 1896 Tenn. LEXIS 245 (1897). 


32-1-112. Deposit of will with probate court. 


(a) With respect to a testator who is living, any will in writing, being 
enclosed in a sealed wrapper, and having endorsed thereon the name of the 
testator, the testator’s place of residence and the testator’s social security 
number or driver license number, if any, and the day when, and the person by 
whom, it is delivered, may be deposited by the person making the will, or by 
any person for the person making the will, with the court exercising probate 
jurisdiction in the county where the testator lives. With respect to a deceased 
testator, any will in writing may be deposited by any person with the court 
exercising probate jurisdiction in the county where the testator lived at the 
time of the testator’s death. The preceding provisions shall apply only if the 
clerk of the probate court has a secure vault or safe for the safe keeping of the 
will. The probate court shall receive and safely and securely keep any such 
will, and give a certificate of the deposit thereof, and for this service shall 
charge a fee of five dollars ($5.00). 

(b) The will shall, during the lifetime of the testator, be delivered only to the 
testator, or to some person authorized by the testator by an order in writing, 
duly proved by the oath of a subscribing witness. Any will that is deposited 
after the death of the testator shall be delivered only to a person named in the 
will as executor, to a next of kin of the testator, or to any other person so 
authorized by law or court order. 

(c) After the death of the testator and upon submission of a death certificate 
or other satisfactory evidence of death as determined by the judge exercising 
probate jurisdiction, the will shall be opened by the court in open session and 
shall be made public. 

(d) After the death of the testator, should jurisdiction of the will for probate 
belong to any other court, upon request of the executor named in the will or any 
other person interested in its provisions, the will shall be forwarded by 
certified or registered mail to the other court or delivered to the executor, or to 
some other trusted person interested in the provisions of the will, to be 
presented for probate in the other court. 

(e)(1) The deposit of a written will as provided by this section shall not 

constitute a probate of the will nor, if deposited prior to a testator’s death, 

preclude the testator from revoking it, amending it, withdrawing it, or 
depositing a substitute will, it being the intent and purpose of this section to 
provide only a place of depository for written wills, a procedure for depositing 
written wills, and a delivery of written wills for probate upon the death of the 
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testator. 

(2) If, after the death of the testator, a later will is discovered that 
supersedes a will deposited as provided in this section and the later will is 
duly admitted to probate, or if a will deposited as provided in this section is 
for any other reason invalidated, following the administration of the estate 
of the testator by or on whose behalf the will is deposited, and the settlement 
of the estate, upon order by the judge of the probate court wherein the will 
was deposited, the will shall be destroyed. 


History. Textbooks. 
Acts 1976, ch. 676, §§ 1-4; T.C.A., §§ 32-701 Pritchard on Wills and Administration of 
— 37-704; Acts 1989, ch. 364, § 2; 1999, ch. Estates (4th ed., Phillips and Robinson), §§ 5, 


507, § 1. 316. 
Cross-References. Law Reviews. 

Certified mail in lieu of registered mail, § 1- The Tennessee Recording System (Toxey H. 
3-111. Sewell), 50 Tenn. L. Rev. 1 (1982). 


32-1-113. Mailing or delivery of will to personal representative or 
clerk of court. 


(a) Any person or corporation who has possession of or discovers a written 
instrument purporting to be the last will and testament of a decedent shall 
mail or deliver that instrument to the personal representative named in the 
instrument as soon as the person or corporation has knowledge of the death, 
and a photographic copy of the instrument shall be mailed or delivered to the 
clerk of the court having probate jurisdiction in the county of the decedent’s 
residence. 

(b)(1) If the personal representative, or the personal representative’s ad- 

dress, is not known, is deceased or is not eligible to serve; 

(2) If the instrument does not name a personal representative; 

(3) If the personal representative declines to serve; or 

(4) If it appears that there is no estate that will require administration; 
then the person having possession of the original instrument shall mail or 
deliver it to the clerk. 

(c) The receipt by the personal representative or the clerk shall relieve the 
person of further responsibility as to possession of the instrument. 

(d) The clerk of the court shall have no responsibility to perform any acts 
regarding the probate of the will and shall not accept any claims for filing 
against the estate unless and until the personal representative or other 
interested party files proper pleadings to initiate such an action. 


History. 
Acts 1985, ch. 139, § 3; 1989, ch. 364, § 3. 
PART 2 
REVOCATION 


32-1-201. Actions effecting a revocation of will. 


A will or any part thereof is revoked by: 














263 EXECUTION OF WILLS 32-1-201 

(1) A subsequent will, other than a nuncupative will, that revokes the 
prior will or part expressly or by inconsistency; 

(2) Document of revocation, executed with all the formalities of an 
attested will or a holographic will, but not a nuncupative will, that revokes 
the prior will or part expressly; 

(3) Being burned, torn, cancelled, obliterated or destroyed, with the intent 
and for the purpose of revoking it, by the testator or by another person in the 
testator’s presence and by the testator’s direction; or 

(4) Both the subsequent marriage and the birth of a child of the testator, 
but divorce or annulment of the subsequent marriage does not revive a prior 


will. 


History. 
Acts 1985, ch. 139, § 1; 1992, ch. 951, § 8. 


Law Reviews. 

1985 Tennessee Survey: Selected Develop- 
ments in Tennessee Law, 53 Tenn. L. Rev. 373 
(1986). 


The Revocation-Upon-Divorce Doctrine: Ten- 
nessee’s Need to Adopt the Broader Uniform 
Probate Code Approach (Hailey H. David), 39 
U. Mem. L. Rev. 383 (2009). 


NOTES TO DECISIONS 


Analysis 


Alterations. 
. Cancellation. 
. Codicils. 

. Construction. 


. Alterations. 

Will alterations made by testator were suffi- 
cient to revoke provision bequeathing stocks, 
bonds, and cash where the testator enclosed the 
provision in parenthesis, underlined the provi- 
sion, wrote “void” above the provision, and 
signed his initials. In re Estate of Warren, 3 
S.W.3d 493, 1999 Tenn. App. LEXIS 224 (Tenn. 
Ct. App. 1999). 

There was insufficient evidence to support 
that the decedent made the markings on the 
will or that he intended to revoke those por- 
tions of the will, much less a revocation of the 
entire will, because the decedent had not de- 
stroyed the last will and testament or written 
anything on it to reflect that he intended to 
revoke his last will and testament, nor had he 
executed a subsequent document revoking the 
January 2018 will; and no evidence was pre- 
sented of any individual witnessing the dece- 
dent make any markings on the will, of any 
person identifying the markings on the will as 
those of the decedent, or concerning whether 
the decedent made comments prior to his death 
regarding revision of his will. In re Estate of 
Lewis, — S.W.3d —, 2020 Tenn. App. LEXIS 
477 (Tenn. Ct. App. Oct. 28, 2020). 


2. Cancellation. 

Where a third codicil of a will was destroyed 
at the testator’s direction under T.C.A. § 32-1- 
201(3) but not in his presence, the attempted 


revocation of the third codicil was ineffective as 
a matter of law. In re Estate of Boote, 198 
S.W.3d 699, 2005 Tenn. App. LEXIS 663 (Tenn. 
Ct. App. 2005), rehearing denied, 198 S.W.3d 
699, 2005 Tenn. App. LEXIS 804 (Tenn. Ct. 
App. 2005), appeal denied, In re Estate of Boote 
v. Shivers, — S.W.3d —, 2006 Tenn. LEXIS 355 
(Tenn. 2006). 


3. Codicils. 

Where a widow filed a declaratory judgment 
petition with a third codicil that was previously 
undiscovered attached, prior to the trial court 
entering an order admitting the will and the 
first two codicils to probate in solemn form, the 
trial court had an obligation to bring the pro- 
ceedings to a halt and conduct an inquiry into 
whether the widow had standing to pursue a 
will contest under T.C.A. § 32-4-101 and not 
doing so was reversible error. The third codicil, 
if admitted to probate, would undoubtedly have 
operated as a partial revocation of the earlier 
will and codicils under T.C.A. § 32-1-201(1) 
and T.C.A. § 32-1-101(2). In re Estate of Boote, 
198 S.W.3d 699, 2005 Tenn. App. LEXIS 663 
(Tenn. Ct. App. 2005), rehearing denied, 198 
S.W.3d 699, 2005 Tenn. App. LEXIS 804 (Tenn. 
Ct. App. 2005), appeal denied, In re Estate of 
Boote v. Shivers, — S.W.3d —, 2006 Tenn. 
LEXIS 355 (Tenn. 2006). 

Trial court erred by interpreting the court’s 
earlier opinion as conclusively deciding that the 
testator’s third codicil had not been revoked, 
had been lost or destroyed, and that the con- 
tents were the same as the contents of the 
purported copy, and therefore the trial court 
erred by granting the widow summary judg- 
ment under the law of the case doctrine; rather, 
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the court’s prior opinion stated that nothing in 
its opinion prevented the testator’s daughters 
from also contesting the will and all three 
codicils if that was their desire, and on remand 
the trial court was to require the daughters to 
state whether they were contesting the testa- 
tor’s will or any of the codicils, and if so, the 
basis for their contest. In re Estate of Boote, 
265 S.W.3d 402, 2007 Tenn. App. LEXIS 818 
(Tenn. Ct. App. Dec. 27, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 384 (Tenn. 
May 27, 2008). 


4. Construction. 
General Assembly retained the common-law 
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rule that a marriage plus birth of issue operates 
to revoke a will, and T.C.A. §§ 32-1-201 and 
32-1-202 do not provide the exclusive means for 
revoking a will; consequently, § 32-1-262(e) 
necessarily must reference the change of cir- 
cumstances included in that section, divorce 
and annulment, and also the subsequent mar- 
riage and the birth of a child of the testator, 
which is listed as revoking a will. In re Estate of 
Starkey, 556 S.W.3d 811, 2018 Tenn. App. 
LEXIS 154 (Tenn. Ct. App. Mar. 21, 2018). 


32-1-202. Revocation by divorce or annulment. 


(a) If after executing a will the testator is divorced or the testator’s marriage 
annulled, the divorce or annulment revokes any disposition or appointment of 
property made by the will to the former spouse, any provision conferring a 
general or special power of appointment on the former spouse, and any 
nomination of the former spouse as executor, trustee, conservator or guardian, 
unless the will expressly provides otherwise. 

(b) Property prevented from passing to a former spouse because of revoca- 
tion by divorce or annulment passes as if the former spouse failed to survive 
the decedent but § 32-3-105 shall not apply. Other provisions conferring some 
power or office on the former spouse are interpreted as if the spouse failed to 
survive the decedent. 

(c) If provisions are revoked solely by this section, they are revived by the 
testator’s remarriage to the former spouse. 

(d) For purposes of this section, divorce or annulment means any divorce or 
annulment that would exclude the spouse as a surviving spouse within the 
meaning of § 31-1-102(b). A decree of separation that does not terminate the 
status of husband and wife is not a divorce for purposes of this section. 

(e) No change of circumstances other than as described in this and § 32-1- 
201 revokes a will. 


History. 
Acts 1985, ch. 139, § 2. 


nessee’s Need to Adopt the Broader Uniform 
Probate Code Approach (Hailey H. David), 39 


Law Reviews. U. Mem. L. Rev. 383 (2009). 


The Revocation-Upon-Divorce Doctrine: Ten- 
NOTES TO DECISIONS 
Analysis 2. Revocation Ordered. 

Where testator’s will devised a life estate to 
his wife, and where subsequent to the execu- 
tion of the will testator and wife were divorced, 
this section revoked the life estate and the 


remainder interest granted to wife’s children, 
and testator’s estate passed to his heirs. In re 


Presumption Against Intestacy. 
Revocation Ordered. 

Common Law. 

Construction. 


ae Bede eee 


. Presumption Against Intestacy. 


The presumption against intestacy is not 
sufficient to convert a life estate in a former 
spouse into a fee simple. In re Walker, 849 
S.W.2d 766, 1993 Tenn. LEXIS 71 (Tenn. 1993). 


Walker, 849 S.W.2d 766, 1993 Tenn. LEXIS 71 
(Tenn. 1993). 

Pursuant to this section, testatrix’s bequest 
to her divorced husband was revoked and the 
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estate distributed in accordance with other 
bequests. Billingsley v. Estate of Seeber, 939 
S.W.2d 579, 1996 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. 1996). 


3. Common Law. 

Circuit court erred in dismissing a will con- 
test filed by a decedent’s daughter solely on an 
erroneous interpretation of subsection (e) be- 
cause the daughter alleged sufficient facts in 
support of her claim that would warrant relief 
under the common law; the daughter alleged 
that the decedent, with the intent and for the 
purpose of revoking her will, had a document 
she mistakenly believed to be her will de- 
stroyed in her presence and that her mistaken 
belief was due to the trickery of another. In re 
Estate of Starkey, 556 S.W.3d 811, 2018 Tenn. 
App. LEXIS 154 (Tenn. Ct. App. Mar. 21, 2018). 


4. Construction. 
Phrase “change in circumstances” under sub- 
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section (e) means the marriage and the birth of 
a child of the testator or the divorce or annul- 
ment of the testator’s marriage; thus, subsec- 
tion (e) does not abrogate the common-law 
principle that fraud will not defeat an attempt 
to revoke a will. In re Estate of Starkey, 556 
S.W.3d 811, 2018 Tenn. App. LEXIS 154 (Tenn. 
Ct. App. Mar. 21, 2018). 

General Assembly retained the common-law 
rule that a marriage plus birth of issue operates 
to revoke a will, and T.C.A. §§ 32-1-201 and 
32-1-202 do not provide the exclusive means for 
revoking a will; consequently, subsection (e) 
necessarily must reference the change of cir- 
cumstances included in that section, divorce 
and annulment, and also the subsequent mar- 
riage and the birth of a child of the testator, 
which is listed as revoking a will. In re Estate of 
Starkey, 556 S.W.3d 811, 2018 Tenn. App. 
LEXIS 154 (Tenn. Ct. App. Mar. 21, 2018). 


CHAPTER 2 
PROBATE OF WILLS 


Section 

32-2-101. 
32-2-102. 
32-2-103. 
32-2-104. 
32-2-105. 
32-2-106. 
32-2-107. 
32-2-108. 
32-2-109. 
32-2-110. 
32-2-111. 


Proof of will generally. 


Proof of nuncupative will. 

Effect of probate. 

Copies of wills as evidence. 
Original — When to be produced. 
Affidavit of witnesses to prove will. 


property. 


Place of proving and recording will and granting letters testamentary. 
Original will — Where kept — Transfer of will — Record of transfer. 
Withdrawal of will for proof out of state. 


Proof of will of person serving in armed forces. 


Admission to probate for establishing a muniment of title to real estate and personal 


32-2-101. Place of proving and recording will and granting letters 
testamentary. 


Wills shall be proved and recorded and letters testamentary granted in the 
probate court of the county where the testator had the testator’s usual 
residence at the time of the testator’s death, or, in case the testator had fixed 
places of residence in more than one county, in either or any of those counties. 


History. 

Code 1858, § 2169 (deriv. Acts 1789, ch. 23, 
§ 1); Shan., § 3902; mod. Code 1932, § 8099; 
T.C.A. (orig. ed.), § 32-201. 


Cross-References. 

Destruction or concealment of will, § 39-14- 
131. 

Fees of clerks of courts administering pro- 
bate matters, §§ 8-21-401, 8-21-701, 8-21-702. 


Foreign probated wills, allowing and record- 
ing, § 32-5-101. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, ch. 16, part 2. 

Letters testamentary, granting, § 30-1-102. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 32, 
$14, 610. D25, 000. 


32-2-101 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-801, 4-803. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Conflict of Laws, Domicile and Residence, § 27; 
25 Tenn. Juris., Wills, § 45. 
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Law Reviews. 
Notice to Interested Parties in Probate Pro- 
ceedings, 18 Vand. L. Rev. 1647 (1965). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Ecclesiastical Court Influence. 

. Necessity of Probate. 

—Will Bequeathing Personalty. 

—wWill as Muniment of Title. 

Jurisdiction of County Court. 

. Jurisdiction of Chancery Court. 

. —Probate or Devisavit Vel Non. 

—Devisavit Vel Non Judgment When Fraud 
Involved. 

10. —Title to Land — Suspension of Suit. 

11. Jurisdiction of Circuit Court. 

12. Place of Probate. 

13. Probate in Wrong County. 

14. Probate by Interested Party. 

15. Nonresident Testator. 

16. Will Executed Out of State. 


WCONMHMA WHE 


1. In General. 

The statutes make it clear that the county 
court is the probate court. The 1978 constitu- 
tional amendments superseded this court. 
Viewed realistically the probate court is just as 
much a part of our judicial system as the 
juvenile court. Probate judges are county offi- 
cers. Marion County Bd. of Comm’rs v. Marion 
County Election Com., 594 S.W.2d 681, 1980 
Tenn. LEXIS 407 (Tenn. 1980). 


2. Ecclesiastical Court Influence. 

Except and unless where changed by our 
statutes, when probating wills, our courts fol- 
low the rules of the ecclesiastical courts of 
England which followed the civil law. Moore v. 
Steele, 29 Tenn. 562, 1850 Tenn. LEXIS 34 
(1850); Davis v. Baugh, 33 Tenn. 477, 1853 
Tenn. LEXIS 76 (1853); Lillard v. Tolliver, 154 
Tenn. 304, 285 S.W. 576, 1925 Tenn. LEXIS 117 
(1926). 


3. Necessity of Probate. 

In a case arising from the distribution of 
settlement proceeds in which the children of 
the deceased argued that the settlement pro- 
ceeds should be distributed in accordance with 
a document that they propounded was the 
deceased’s will, since that will had not been 
probated, it had not legal effect. Additionally, 
since there was no estate opened and no will 
admitted to probate, the proceeds of the per- 
sonal injury action passed in accordance with 
the laws on intestate succession. Timmins v. 
Lindsey, 310 S.W.3d 834, 2009 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. Oct. 28, 2009), 


appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
238 (Tenn. Mar. 15, 2010). 


4, —Will Bequeathing Personalty. 

A will bequeathing personalty does not take 
effect until probated. Basket v. Hassell, 108 
U.S. 267, 2S. Ct. 634, 27 L. Ed. 719, 1883 U.S. 
LEXIS 1033 (1883). 


5. —Will as Muniment of Title. 

Unprobated will may be probated as a muni- 
ment of title. Weaver v. Hughes, 26 Tenn. App. 
436, 173 S.W.2d 159, 1943 Tenn. App. LEXIS 
107 (Tenn. Ct. App. 1943). 


6. Jurisdiction of County Court. 

The county court formerly had general and 
exclusive original jurisdiction as to the probate 
of wills, and its judgments were conclusively 
presumed to import absolute verity when called 
in question in a collateral proceeding. Hodges v. 
Bauchman, 16 Tenn. 186, 1835 Tenn. LEXIS 73 
(1835); Burrow v. Ragland, 25 Tenn. 481, 1846 
Tenn. LEXIS 24 (1846); Townsend v. Townsend, 
44 Tenn. 70, 1867 Tenn. LEXIS 15 (1867); 
Winters v. American Trust Co., 158 Tenn. 479, 
14 §.W.2d 740, 1928 Tenn. LEXIS 178 (1929). 


7. Jurisdiction of Chancery Court. 


8. —Probate or Devisavit Vel Non. 

The chancery court formerly had no jurisdic- 
tion to probate wills or to try the issue of 
devisavit vel non. Burrow v. Ragland, 25 Tenn. 
481, 1846 Tenn. LEXIS 24 (1846); Patton v. 
Allison, 26 Tenn. 320, 1846 Tenn. LEXIS 133 
(1846); John v. Tate, 26 Tenn. 388, 1846 Tenn. 
LEXIS 142 (1846); Townsend v. Townsend, 44 
Tenn. 70, 1867 Tenn. LEXIS 15 (1867); Harri- 
son v. Guion, 72 Tenn. 531, 1880 Tenn. LEXIS 
58 (1880); Simmons v. Leonard, 89 Tenn. 622, 
15 S.W. 444, 1890 Tenn. LEXIS 86 (1891). 


9. —Devisavit Vel Non Judgment When 
Fraud Involved. 

Chancery court will set aside verdict and 
judgment of circuit court upon issue of devisa- 
vit vel non when obtained by fraud. John v. 
Tate, 26 Tenn. 388, 1846 Tenn. LEXIS 142 
(1846); Smith v. Harrison, 49 Tenn. 230, 1871 
Tenn. LEXIS 2 (1871); State v. Lancaster, 119 
Tenn. 638, 105 S.W. 858, 1907 Tenn. LEXIS 27 
(1907). 


10. —Title to Land — Suspension of Suit. 

Where the property rights of the parties 
depend upon the validity of a will, the chancery 
court may suspend the proceedings in a suit 








| pending before it, or may suspend the execution 
_ of its decree, until the parties can, within a 
| fixed time, institute proceedings in the probate 
court to set aside its probate in common form 
and to procure its certification, and until such 
- contest can be expeditiously prosecuted to a 
- final judgment. Pinkerton v. Walker, 4 Tenn. 
_ 220, 4 Tenn. 221, 1817 Tenn. LEXIS 14 (1817); 
_ Townsend v. Townsend, 44 Tenn. 70, 1867 Tenn. 
LEXIS 15 (1867); Townsend v. Bonner, 1 Shan. 
197 (1869); State v. Allen, 2 Cooper’s Tenn. Ch. 
42 (1874). 


| 11. Jurisdiction of Circuit Court. 

The probate in common form is conclusive 
_ until set aside upon contest in the circuit court. 
| Ex parte Williams, 69 Tenn. 529, 1878 Tenn. 
LEXIS 133 (1878); Brown v. Brown, 82 Tenn. 
253, 1884 Tenn. LEXIS 125, 52 Am. Rep. 169 
(1884). 


12. Place of Probate. 
The probate of a will admitted to record in a 
county other than that in which the testator 
resided at the time of his death is voidable. 
_ Pinkerton v. Walker, 4 Tenn. 220, 4 Tenn. 221, 
1817 Tenn. LEXIS 14 (1817). 

The object of this section is to fix the local 
jurisdiction for the probate of wills of resident 
testators in the county where the testator had 
his usual residence at the time of his death or in 

_ case of more than one fixed residence in either 
of the counties where the testator resided. 
Woodfin v. Union Planters Nat’l Bank & Trust 
Co., 174 Tenn. 367, 125 S.W.2d 487, 1938 Tenn. 
LEXIS 100 (1939). 

Where an elderly person left the county of her 
general residence and went to live with rela- 
tives in a second county where she died, pro- 
bate could have been accomplished in either 
county. Probate of her will in the second county 
was proper, and there was no need for ancillary 
administration in the first county. Inman v. 
Patton, 525 S.W.2d 149, 1975 Tenn. LEXIS 656 
(Tenn. 1975). 

If the testator is domiciled in Tennessee at 
the time of death, the will should be probated in 
this state pursuant to T.C.A. § 32-2-101, rather 
than under separate statutes governing the 
probate of foreign wills, and this is true even 
though a will was executed outside the state. 
Hussey v. Jackson, 766 S.W.2d 184, 1989 Tenn. 
LEXIS 31 (Tenn. 1989). 

Probate court had subject matter jurisdiction 
over the decedent’s estate because the decedent 
was domiciled in Tennessee as weeks before the 
decedent’s death, the decedent moved from 
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Pennsylvania into an assisted living facility in 
Tennessee to be near one of the decedent’s 
children. Despite the efforts of one of the dece- 
dent’s children in Pennsylvania to prevent the 
decedent from changing the domicile to Tennes- 
see, the decedent was able to express through 
the decedent’s words and actions the requisite 
intent to reside permanently in Tennessee. In 
re Estate of Dell’Aquila, — S.W.3d —, 2019 
Tenn. App. LEXIS 34 (Tenn. Ct. App. Jan. 25, 
2019). 


13. Probate in Wrong County. 

The probate made in the wrong county must 
stand until revoked or vacated by the county 
court granting the probate, or until reversed by 
the proper appellate tribunal. Johnson v. 
Gains, 41 Tenn. 288, 1860 Tenn. LEXIS 65 
(1860); Townsend v. Townsend, 44 Tenn. 70, 
1867 Tenn. LEXIS 15 (1867). 


14. Probate by Interested Party. 

Where the probate of a 10 year old unpro- 
bated will would cure a defect in defendant’s 
title to land the defendant, although she had no 
direct interest in the probation of the will could 
offer such will for probate as a muniment of 
title. Weaver v. Hughes, 26 Tenn. App. 436, 173 
9.W.2d 159, 1943 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 1943). 


15. Nonresident Testator. 

If testator’s domicile was not in Tennessee at 
the time of his death, it is questionable whether 
the courts of Tennessee have jurisdiction to 
probate the will. McCutchen v. Ochmig, 60 
Tenn. 390, 1872 Tenn. LEXIS 519 (1873). 

This section does not apply to a nonresident’s 
will. Woodfin v. Union Planters Natl Bank & 
Trust Co., 174 Tenn. 367, 125 S.W.2d 487, 1938 
Tenn. LEXIS 100 (1939); Hussey v. Jackson, 
766 S.W.2d 184, 1989 Tenn. LEXIS 31 (Tenn. 
1989). 

Testator must have been domiciled in Ten- 
nessee at time of death before court would have 
jurisdiction for original probate of such person’s 
will. Svoboda v. Svoboda, 61 Tenn. App. 444, 
454 S.W.2d 722, 1969 Tenn. App. LEXIS 295 
(Tenn. Ct. App. 1969). 


16. Will Executed Out of State. 

Where testator was domiciled in Tennessee 
at the time of his death will must be offered for 
probate under this chapter rather than chapter 
5 of this title even though will was executed 
outside the state. Bearman v. Camatsos, 215 
Tenn. 231, 385 S.W.2d 91, 1964 Tenn. LEXIS 
557 (1964). 


32-2-102. Original will — Where kept — Transfer of will — Record of 


transfer. 


(a) Except when a will is before the court awaiting the determination of any 
controversy, an original will must remain in the clerk’s office of the county 
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where the will is proved or exhibited, or other suitable facility as provided in 
subsection (b), and any person may have access to it, as to other records. 
(b)(1) The clerk may transfer, as provided in subdivision (b)(2), all original 
wills in the clerk’s possession for which at least three (3) years have elapsed 
since final settlement of the estate or final disposition of all actions involving 
the will. 
(2) A will transferred pursuant to subdivision (b)(1) must be transferred 
to a county archive facility or any other suitable facility that: 
(A) Stores local government records; 
(B) Is secure from theft and natural disasters; and 
(C) Has been approved by the judge of the respective court and the 
county public records commission. 
(c) For the purposes of subsection (b), “final disposition” means that judg- 
ment has been entered and the appeal times have lapsed for all parties. 
(d) The clerk of the court shall keep a record of each will that is transferred 
pursuant to subsection (b). The record must indicate the name of the testator, 
the date of transfer, and the location to which the will was transferred. 


History. Textbooks. 
Code 1858, § 2170 (deriv. Acts 1794, ch. 1, Pritchard on Wills and Administration of 


§ 49); Shan., § 3903; Code 1932, § 8100; Estates (4th ed., Phillips and Robinson), § 321. 
T.C.A. (orig. ed.), § 32-202; Acts 2019, ch. 79, 


§ 3. 


32-2-103. Withdrawal of will for proof out of state. 


Whenever any will has been proved and recorded for six (6) months in any 
county of this state, as required by §§ 32-2-101 — 32-2-104, and the will is 
required to be proved out of this state, the judge of probate may, on the 
application of the executor, so stating, duly sworn to and filed, allow the 
executor to withdraw the will, upon leaving a photostatic and certified copy 
and complying with such other terms as may be prescribed. 


History. 
Code 1982, § 8101; T.C.A. (orig. ed.), § 32- 
203. 


32-2-104. Proof of will generally. 


(a) Written wills with witnesses, when not contested, shall be proved by at 
least one of the subscribing witnesses, if living. Every last will and testament, 
written or nuncupative, when contested, shall be proved by all the living 
witnesses, if to be found, and by such other persons as may be produced to 
support it. 

(b) Upon petition of any interested party, the court, in its discretion, may 
permit the proof of any subscribing witness who is outside of the state or 
county or who is unable to testify in person, to be taken by interrogatories or 
deposition in the same manner as provided in chancery cases. For the purpose 
of taking interrogatories or depositions a photostatic copy of the original will 
may be furnished to the witness, or in the discretion of the court, the original 
will may be withdrawn and used in the manner prescribed by § 32-2-103. 





269 


_ History. 

Code 1858, §§ 2171, 2172 (deriv. Acts 1789, 
ch. 23, § 1); Shan., § 3904; Code 1932, § 8102; 
C. Supp. 1950, § 8102; Acts 1958, ch. 69, § 1; 
T.C.A. (orig. ed.), § 32-204. 


Cross-References. 

Affidavit of witnesses to prove will, § 32-2- 
110. 

Proof of written will, evidence, § 32-4-105. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 319, 320, 332, 334, 372, 1044. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-802. 
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Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 12, 49, 74. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (II) (Herman L. 
Trautman), 15 Vand. L. Rev. 882 (1962). 

Impeachment of Witnesses In Tennessee 
(Donald F. Paine), 36 Tenn. L. Rev. 728 (1969). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1238 (1957). 
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WCOIKHAARWNE 


1. Probate at Common Law. 

At common law, a testament may be proved 
in two ways, either in common form or solemn 
form. Burrow v. Ragland, 25 Tenn. 481, 1846 
Tenn. LEXIS 24 (1846). 


2. Probate — Common Form. 


3. —Usual Form. 

Written wills may be admitted to probate in 
common form upon the evidence of one witness, 
and such probate is almost a matter of course. 
Townsend v. Bonner, 1 Shan. 197 (1869); 
Fielder v. Pemberton, 136 Tenn. 440, 189 S.W. 
873, 1916 Tenn. LEXIS 148 (1916). 

Wills are usually probated in common form. 
Lassiter v. Travis, 98 Tenn. 330, 39 S.W. 226, 
1896 Tenn. LEXIS 227 (1897), 


4, —Definition. 

A will is proved in common form when the 
executor presents it before the court, and, with- 
out the citation and presence of the parties 
interested, produces a witness or witnesses to 
prove the same, who testify by their oaths that 
the testament exhibited is the true, whole, and 
last will and testament of the deceased, and the 
judge thereupon, and sometimes with less 
proof, annexes his probate and seal thereto. 
Burrow v. Ragland, 25 Tenn. 481, 1846 Tenn. 
LEXIS 24 (1846). 


5. —Presumptions. 

Where a will of personalty was probated in 
common form, there is a presumption, in the 
absence of evidence to the contrary, that there 
was sufficient evidence to warrant its probate, 
and that presumption is not removed by a 
showing that some of the witnesses in favor of 
the will did not see the testator sign it. State ex 
rel. Estes v. Goodman, 133 Tenn. 375, 181 S.W. 
312, 1915 Tenn. LEXIS 100 (1915). 


6. —Conclusiveness. 
The probate of a will in common form, unap- 
pealed from, and not revoked or vacated, is 
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conclusive until it is finally set aside by the 
final decision in favor of the contestants in a 
contest successfully prosecuted by them upon 
the issue of devisavit vel non. Until so set aside, 
such probate is conclusive of the testamentary 
capacity of the testator and of the testamentary 
character and due execution of the instrument, 
and is even conclusive as against all questions 
of fraud, impositions, and undue influence in 
procuring its execution. Burrow v. Ragland, 25 
Tenn. 481, 1846 Tenn. LEXIS 24 (1846); Rob- 
erts v. Stewart, 32 Tenn. 162, 1852 Tenn. 
LEXIS 40 (1852); Edmondson v. Carroll, 34 
Tenn. 678, 1855 Tenn. LEXIS 118 (1855); Byrn 
v. Fleming, 40 Tenn. 658, 1859 Tenn. LEXIS 
194 (1859), overruled, Goodloe v. Goodloe, 116 
Tenn. 252, 92 S.W. 767, 1905 Tenn. LEXIS 21, 6 
L.R.A. (n.s.) 703 (1906); Johnson v. Gains, 41 
Tenn. 288, 1860 Tenn. LEXIS 65 (1860); 
Townsend v. Townsend, 44 Tenn. 70, 1867 Tenn. 
LEXIS 15 (1867); Ex parte Williams, 69 Tenn. 
529, 1878 Tenn. LEXIS 133 (1878); Reaves v. 
Hager, 101 Tenn. 712, 50 S.W. 760, 1898 Tenn. 
LEXIS 128 (1899); State v. Lancaster, 119 Tenn. 
638, 105 S.W. 858, 1907 Tenn. LEXIS 27 (1907). 

Probate in common form is conclusive, 
though the testator, on account of his minority, 
had no capacity to make the will. Ex parte 
Williams, 69 Tenn. 529, 1878 Tenn. LEXIS 133 
(1878); Reaves v. Hager, 101 Tenn. 712, 50 S.W. 
760, 1898 Tenn. LEXIS 128 (1899). 


7. —Probate in Wrong County. 

Probate in common form, though made in the 
wrong county, is conclusive until revoked or 
vacated by that court, or reversed by the proper 
appellate tribunal, upon appeal or writ of error. 
Johnson v. Gains, 41 Tenn. 288, 1860 Tenn. 
LEXIS 65 (1860). 


8. —Right of Contest. 

The probate in common form, being ex parte 
in its nature, without notice to persons inter- 
ested in the estate, it must follow that they are 
not concluded by it, but may contest the will. 
Roberts v. Stewart, 32 Tenn. 162, 1852 Tenn. 
LEXIS 40 (1852). 


9. Probate in Solemn Form. 

Trial court had authority to reopen case 
where will proponent erroneously sought to 
probate will in solemn form in the absence of 
any formal notice of administratrix’s opposition 
to admission of will. In re Estate of King, 760 
S.W.2d 208, 1988 Tenn. LEXIS 193 (Tenn. 
1988). 


10. —Definition. 

Where a will is offered to be proved in solemn 
form, it is requisite that all interested parties 
(the distributees of the decedent, had he died 
intestate) should be cited to be present at the 
probation and approbation of the testament, in 
whose presence the will is to be exhibited to the 
judge and proved; and, if the proof be sufficient, 
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the judge by his sentence or decree pronounces 
for the validity of the testament. Burrow v. 
Ragland, 25 Tenn. 481, 1846 Tenn. LEXIS 24 
(1846). 


11. —Binding Effect. 

The probate of a will in solemn form, upon 
notice to the interested parties or by final 
judgment upon the issue of devisavit vel non 
rendered by a court of competent jurisdiction in 
a contested will case, in which the executor or 
some of the parties interested in maintaining 
the will and some of the parties interested in 
setting the will aside are adverse parties to the 
record, is conclusive upon all parties in inter- 
est, whether parties to the record or not, unless 
it can be impeached upon the ground that it 
was procured by fraud or collusion, as other 
judgments and decrees. This rule is based upon 
the principle that the probate of wills is in the 
nature of a proceeding in rem, and binding on 
all persons in interest. Hodges v. Bauchman, 16 
Tenn. 186, 1835 Tenn. LEXIS 73 (1835); Rob- 
erts v. Stewart, 32 Tenn. 162, 1852 Tenn. 
LEXIS 40 (1852); State v. Lancaster, 119 Tenn. 
638, 105 S.W. 858, 1907 Tenn. LEXIS 27 (1907). 


12. —Persons Entitled to Probate. 

A devisee, though a stranger in blood to the 
testator, is entitled, upon petition to the court, 
to have the will probated in solemn form. Rob- 
erts v. McMillan, 77 Tenn. 571, 1882 Tenn. 
LEXIS 104 (1882). 


13. —Right to Compel. 

The difference between the probate of a will 
in the common form and in the solemn form is 
that the executor of a will proved in common 
form may be compelled, by an interested per- 
son, to prove it in solemn form. Burrow v. 
Ragland, 25 Tenn. 481, 1846 Tenn. LEXIS 24 
(1846). 


14. —Nuncupative Will. 

The probate of a nuncupative will must be 
made in solemn form, and such probate will not 
be set aside, nor the will and such proceedings 
certified to the circuit court for an issue and 
contest in the usual form, because of the ab- 
sence of the notice or process from the record, 
where want of notice is not alleged, and the 
probate recites that notice was given, though it 
is not found in the record. Brown v. Harris, 68 
Tenn. 386, 1876 Tenn. LEXIS 26 (1876). 


15. Jurisdiction. 


16. —Suspension of Common Form Pro- 
bate. 

The county court (now probate court) cannot, 
at a subsequent term, set aside, absolutely and 
unconditionally, the probate of a will in com- 
mon form. The order of the county court (now 
probate court) setting aside the probate of a will 
in common form, in order that the same may be 
contested in the circuit court, has the legal 
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effect only to suspend the probate in common 
form and to suspend the rights under the will 
during the pendency of the trial of the issue of 
devisavit vel non, and is only revoked, abso- 
lutely, by a final decision in favor of the contes- 
tants. A withdrawal of the contest in the circuit 
court revives the probate in common form. The 
administration of the estate may proceed pend- 
ing the contest in the circuit court, except that 
the interests of the parties under the will and in 
the estate must be preserved. Burrow v. Rag- 
land, 25 Tenn. 481, 1846 Tenn. LEXIS 24 
(1846); Roberts v. Stewart, 32 Tenn. 162, 1852 
Tenn. LEXIS 40 (1852); Edmondson v. Carroll, 
34 Tenn. 678, 1855 Tenn. LEXIS 118 (1855); 
Byrn v. Fleming, 40 Tenn. 658, 1859 Tenn. 

’ LEXIS 194 (1859), overruled, Goodloe v. Good- 
loe, 116 Tenn. 252, 92 S.W. 767, 1905 Tenn. 
LEXIS 21, 6 L.R.A. (n.s.) 703 (1906); Ex parte 
Williams, 69 Tenn. 529, 1878 Tenn. LEXIS 133 
(1878). 


17. —Setting Common Form Probate 
Aside. 

It seems that the county court (now probate 
court) has power, at a subsequent term, to set 
aside the probate of a will in common form, 
where such is void upon its face or is voidable 
under the clearly established facts. Townsend v. 
Townsend, 44 Tenn. 70, 1867 Tenn. LEXIS 15 
(1867). 


18. —Jurisdiction to Probate in Solemn 
Form. 

The county court (now probate court) has 
jurisdiction to probate a will in solemn form 
when the parties who would be interested in 
case of the intestacy of the alleged testator are 
cited to be present, and fail to appear or refuse 
to contest the will; but, if they appear and 
contest, the fact must be certified to the circuit 
court, where the will may be probated in sol- 
emn form upon the issue of devisavit vel non. 
Burrow v. Ragland, 25 Tenn. 481, 1846 Tenn. 
LEXIS 24 (1846); Cornwell v. Cornwell, 30 
Tenn. 485, 1850 Tenn. LEXIS 159 (1850); Rob- 
erts v. Stewart, 32 Tenn. 162, 1852 Tenn. 
LEXIS 40 (1852); Keith v. Raglan, 41 Tenn. 474, 
1860 Tenn. LEXIS 93 (1860); Roberts v. McMil- 
lan, 77 Tenn. 571, 1882 Tenn. LEXIS 104 
(1882). 


19. Jurisdiction of Circuit Court. 


20. —Devisavit Vel Non. 

If the will has been probated in common 
form, the court may, upon the petition of any 
party that would have been substantially inter- 
ested in the estate in case of intestacy of the 
decedent and alleged testator, and after the 
citation of the executor to appear and defend, 
transfer the will to the circuit court, to be 
proved in solemn form, on the issue of devisavit 
vel non; but inasmuch as it is not a matter of 
course to set aside the probate in common form, 
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the court may refuse to do so and may refuse 
such transfer. Burrow v. Ragland, 25 Tenn. 481, 
1846 Tenn. LEXIS 24 (1846); Wynne v. Spiers, 
26 Tenn. 394, 1846 Tenn. LEXIS 148 (1846); 
Cornwell v. Cornwell, 30 Tenn. 485, 1850 Tenn. 
LEXIS 159 (1850); Keith v. Raglan, 41 Tenn. 
474, 1860 Tenn. LEXIS 93 (1860); Miller v. 
Miller, 52 Tenn. 723, 1871 Tenn. LEXIS 303 
(1871); Wisener & Brown v. Maupin, 61 Tenn. 
342, 1872 Tenn. LEXIS 383 (1872). 

Under this section no particular form of 
pleading is required in making up an issue of 
devisavit vel non. Propoundment of the instru- 
ment and averment that it is the will of testator 
by the executors, and a denial that the affirma- 
tion is true by the contestants, suffice. Harrison 
v. Morton, 32 Tenn. 461, 1852 Tenn. LEXIS 97 
(1852). 

Where notice of contest is entered by one 
“interested” and the proceeding is certified to 
circuit court the death of one of the contestants 
does not deprive circuit court of jurisdiction, 
since proceeding in circuit court is a proceeding 
in rem involving the distribution of the res the 
estate, hence the proceeding must continue 
until the instrument propounded is either ad- 
mitted to probate or rejected. Winters v. Ameri- 
can Trust Co., 158 Tenn. 479, 14 S.W.2d 740, 
1928 Tenn. LEXIS 178 (1929). 

A proceeding for probate in the circuit court 
is but an action in rem involving due distribu- 
tion of the estate as the res. Durell v. Martin, 
172 Tenn. 97, 110 S.W.2d 316, 1937 Tenn. 
LEXIS 56 (1937). 


21. Jurisdiction of Chancery Court. 


22. —Fraudulent Probate. 

The chancery court has jurisdiction to set 
aside the probate of a will in common form, 
where such probate was procured through 
fraud. State ex rel. Estes v. Goodman, 133 
Tenn. 375, 181 S.W. 312, 1915 Tenn. LEXIS 100 
(1915). 


23. Proof of Will. 

There is no issue to be determined by the jury 
in will contests until the law with respect to the 
production of witnesses to the will has been 
complied with. Swindoll v. Jones, 41 Tenn. App. 
89, 292 S.W.2d 531, 1954 Tenn. App. LEXIS 173 
(Tenn. Ct. App. 1954). 


24. —Burden of Proof. 

Ordinarily, upon proof of the due execution of 
the will, it will be presumed that the testator 
knew and approved its contents; but where the 
circumstances are such as to excite suspicion, 
the burden of showing affirmatively that the 
testator fully understood and freely assented to 
its provisions is cast upon the proponents. 
Goodall v. Crawford, 611 S.W.2d 602, 1980 
Tenn. App. LEXIS 409 (Tenn. Ct. App. 1980). 


25. —Subscribing Witnesses. 
Though the statute requires a will of land to 
be attested by at least two subscribing wit- 
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nesses, proof by both is not indispensable, and 
proof by one shall be sufficient to give such a 
will validity, if it is not contested. Townsend v. 
Bonner, 1 Shan. 197 (1869); Wheeler v. Parr, 3 
Tenn. Civ. App. (3 Higgins) 374 (1912). 

A will should not be admitted and read to the 
jury in will contests as part of the evidence 
until such witnesses to the will who are found 
and are available have been produced in open 
court or their testimony taken by deposition. 
Swindoll v. Jones, 41 Tenn. App. 89, 292 S.W.2d 
531, 1954 Tenn. App. LEXIS 173 (Tenn. Ct. 
App. 1954). 

Under provisions of this section that a con- 
tested will is to be proved by all living witnesses 
“if to be found,” it is the function of the trial 
judge to determine whether a witness is avail- 
able or can be found and where the explanation 
satisfies not only the trial judge but the contes- 
tants as well the requirements have been sub- 
stantially met. Lyman v. American Nat'l Bank 
& Trust Co., 48 Tenn. App. 328, 346 S.W.2d 289, 
1960 Tenn. App. LEXIS 123 (Tenn. Ct. App. 
1960). 

T.C.A. § 32-1-104 was not complied with and 
decedent’s will was not properly executed when 
names of attesting witnesses were simply typed 
onto a will and the witnesses did not sign the 
will; this was so regardless of whether the 
witnesses initialed other pages of the will and 
supplied affidavits pursuant to T.C.A. § 32-2- 
110. In re Estate of Stringfield, 283 S.W.3d 832, 
2008 Tenn. App. LEXIS 457 (Tenn. Ct. App. 
Aug. 4, 2008), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 223 (Tenn. Feb. 17, 2009). 


26. —Legatee as Witness. 

A legatee under a will of personalty is not 
rendered incompetent by his interest to testify 
as a witness to prove the execution of the will, 
for his interest only goes to his credibility, and 
not to his competency as a witness. State ex rel. 
Estes v. Goodman, 133 Tenn. 375, 181 S.W. 312, 
1915 Tenn. LEXIS 100 (1915). 


27. —Witness Not Found. 

The officer’s return on the subpoena that the 
witness “is not to be found” is sufficient evi- 
dence of the fact, and will excuse the nonpro- 
duction of the witness when the witness is not 
shown to be or reside in any other county 
within the state. A search of other states and 
foreign countries is not required. M’Donald v. 
M’Donald, 13 Tenn. 306, 13 Tenn. 307, 1833 
Tenn. LEXIS 178 (1833); Crockett v. Crockett, 
19 Tenn. 95, 1838 Tenn. LEXIS 23 (1838). 

The question of whether or not the witnesses 
to a will are available in will contest is to be 
determined by the trial court in the exercise of 
its discretion and not by the jury. Swindoll v. 
Jones, 41 Tenn. App. 89, 292 S.W.2d 531, 1954 
Tenn. App. LEXIS 173 (Tenn. Ct. App. 1954). 

Court of Appeals will sustain the action of the 
trial court in will contest in the exercise of his 
discretion in determining whether or not wit- 
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nesses to the will are available unless there has 
been an abuse of such discretion. Swindoll v. 
Jones, 41 Tenn. App. 89, 292 S.W.2d 531, 1954 
Tenn. App. LEXIS 173 (Tenn. Ct. App. 1954). 
Witness unavailability is for the trial court to — 
decide, and its determination will not be set 
aside when the contestants have acquiesced in 
the proof concerning the manner in which the 
will was executed. Owen v. Stanley, 739 S.W.2d 
782, 1987 Tenn. App. LEXIS 3211 (Tenn. Ct. 
App. 1987), overruled, Matlock v. Simpson, 902 
S.W.2d 384, 1995 Tenn. LEXIS 44 (Tenn. 1995). 


28. —Witness Not Called. 

It is mandatory for all attesting witnesses if 
they are found and available for testimony to be 
produced by the proponents of the will in all 
cases contesting the validity of will. Swindoll v. 
Jones, 41 Tenn. App. 89, 292 S.W.2d 531, 1954 
Tenn. App. LEXIS 173 (Tenn. Ct. App. 1954). 

Where it was clear from the record that 
witness to will was within county and avail- 
able, trial court abused its discretion in holding 
that such witness was not available and in not 
ordering his appearance at will contest pro- 
ceedings. Swindoll v. Jones, 41 Tenn. App. 89, 
292 S.W.2d 531, 1954 Tenn. App. LEXIS 173 
(Tenn. Ct. App. 1954). 


29. —Witness a Nonresident. 

The nonresidence of the subscribing witness 
may be proved by any competent evidence; and 
if, upon the trial, it be established by proof that 
the witness is a resident of another state, or in 
a foreign country, and so without the jurisdic- 
tion of the court, the issuance of a subpoena and 
the return of an officer that the witness is “not 
to be found” is not necessary. Crockett v. Crock- 
ett, 19 Tenn. 95, 1838 Tenn. LEXIS 23 (1838). 


30. —Signature of Deceased Witness. 

Proof of a signature of a deceased witness 
may be made by persons familiar with his 
handwriting. Maxwell v. Hill, 89 Tenn. 584, 15 
S.W. 253, 1890 Tenn. LEXIS 83 (1891). 


31. —Impeachment of Witness. 

The fact that plaintiff introduces the testi- 
mony of a subscribing witness will not preclude 
his impeaching it and proving his signature in 
opposition to his own swearing. Jones v. Ar- 
terburn, 30 Tenn. 97, 1850 Tenn. LEXIS 66 
(1850). 


32. —Signature of Deceased. 

Proof by subscribing witness (the other being 
deceased) that attorney at the instruction of 
and in the presence of deceased wrote and 
signed will which was subscribed by two wit- 
nesses in the presence of and at the request of 
the deceased entitled will to probate. Morrow v. 
Person, 195 Tenn. 370, 259 S.W.2d 665, 1953 
Tenn. LEXIS 350 (1953). 


33. —Handwriting of Testator. 
Where two sons who subscribed to will were 
excused from testifying in contested proceeding 
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the will could be proved by remaining subscrib- 
ing witness and secondary proof of handwriting 
of testator. Allen v. Allen, 2 Tenn. 172, 1812 
Tenn. LEXIS 1 (1812). 


34. —Handwriting of Subscribing Wit- 
ness. 

The requirement of the statute that con- 
tested wills shall be proved by all the subscrib- 
ing witnesses, if living and if to be found, is not 
to be construed literally, and the incompetency 
of the attesting witness, or his absence from the 
state, so that his attendance cannot be com- 


_ pelled, will authorize the admission of proof of 


his handwriting. The living witnesses must be 
produced, if to be found within the state. Jones 


_y. Arterburn, 30 Tenn. 97, 1850 Tenn. LEXIS 66 


(1850). 


35. —Foreign Will. 

A certificate of probate in a foreign court 
which states that the will was proved by the 
executors does not show proper probate. Cur- 
rell v. Villars, 72 F. 330, 1896 U.S. App. LEXIS 
2565 (C.C.D. Tenn. 1896). 

Certified copy of foreign will, proved by one 
witness, was admissible. Fielder v. Pemberton, 
136 Tenn. 440, 189 S.W. 873, 1916 Tenn. LEXIS 
148 (1916). 


36. —Question for Jury. 

It is for a jury to determine from all the 
evidence, both intrinsic and extrinsic whether 
or not the decedent intended the instrument to 
operate as a will. In re Will of Padgett, 51 Tenn. 
App. 134, 364 S.W.2d 947, 1962 Tenn. App. 
LEXIS 99 (Tenn. Ct. App. 1962). 


37. —Depositions. 

T.C.A. § 32-2-104(a) is satisfied if the testi- 
mony of the arresting witnesses is preserved by 
deposition after the contestants have been 
given the opportunity to cross-examine. Owen 
v. Stanley, 739 S.W.2d 782, 1987 Tenn. App. 
LEXIS 3211 (Tenn. Ct. App. 1987), overruled, 
Matlock v. Simpson, 902 S.W.2d 384, 1995 
Tenn. LEXIS 44 (Tenn. 1995). 


38. Setting Aside Common Form Probate. 


39. —Title to Property — Effect. 

The title acquired under a will probated in 
common form, by purchase, statute of limita- 
tions, or otherwise, is not affected by setting 
aside the probate, and declaring the will invalid 
upon the trial of the issue of devisavit vel non, 
for defense may be made against the claimants 
under the will, when they sue to recover the 
property. Gibson v. Lane, 17 Tenn. 475, 1836 
Tenn. LEXIS 89 (1836); Reaves v. Hager, 101 
Tenn. 712, 50 S.W. 760, 1898 Tenn. LEXIS 128 


PROBATE OF WILLS 


32-2-105 


(1899); State v. Lancaster, 119 Tenn. 638, 105 
S.W. 858, 1907 Tenn. LEXIS 27 (1907). 


40. Two Wills. 

When circuit court takes jurisdiction for the 
contest of a will, it is proper to permit the 
propounding of other wills so that the jury may 
determine which is the will of the decedent. 
McBee v. Bowman, 89 Tenn. 132, 14 S.W. 481, 
1890 Tenn. LEXIS 31 (1890); Murrell v. Rich, 
131 Tenn. 378, 175 S.W. 420, 1914 Tenn. LEXIS 
115 (1914); Walker v. Verble, 5 Tenn. Civ. App. 
(5 Higgins) 651 (1914); Lillard v. Tolliver, 154 
Tenn. 304, 285 S.W. 576, 1925 Tenn. LEXIS 117 
(1926). 

Where deceased made two wills, the legatee 
or devisee is bound to present both, leaving the 
court to determine whether either or both had 
been duly executed. Durell v. Martin, 172 Tenn. 
97, 110 S.W.2d 316, 19387 Tenn. LEXIS 56 
(1937). 

A defect in notice of the provisions of a prior 
will was harmless since the merits of that will 
were of no effect and a remand to provide 
further notice would be a futile waste of time. 
In re Estate of Dye, 565 S.W.2d 219, 1977 Tenn. 
App. LEXIS 275 (Tenn. Ct. App. 1977). 


41. Limitations and Laches. 


42. —30-Year Rule. 

Where administration is granted, the estate 
wound up, and the division and distribution 
thereof, in accordance with law, is acquiesced in 
by the heirs and distributees, who have knowl- 
edge of a will which was not fraudulently con- 
cealed or suppressed and which is probated in 
common form 33 years after the testator’s 
death, the probate will be set aside upon peti- 
tion to the court, the time for probating wills 
being limited to 30 years by the analogy of the 
common law applicable in this country. 
Townsend v. Bonner, 1 Shan. 197 (1869). 


43. —10-Year Statute. 

A proceeding to revoke the judgment of pro- 
bate of a will in common form, so far as the 
same devised real estate, upon the ground that 
the will was admitted to probate upon the 
incompetent testimony of subscribing wit- 
nesses who were disqualified and incompetent, 
is barred after 10 years from such probate, 
under the general statute of limitations, where 
the judgment or order of probate is in proper 
form and is valid upon its face, and there is no 
fraud or concealment. Scott v. Wagstaff, 120 
Tenn. 252, 107 S.W. 976, 1907 Tenn. LEXIS 46 
(1908); Blackwell v. Memphis S. R. Co., 124 
Tenn. 516, 137 S.W. 486, 1911 Tenn. LEXIS 60 
(1911). 


32-2-105. Proof of will of person serving in armed forces. 


(a) Any last will of any person in the military or naval service of the United 
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States, made outside this state, or at sea while in military or naval service, 
may be admitted to probate by the probate court of the county where the 
testator was domiciled, upon the certificate of the colonel, lieutenant colonel, 
major, or commanding officer of the regiment, or captain or commandant of the 
vessel, setting forth that the testator acknowledged, or that the subscribing 
witnesses proved, the will before that officer; but the heirs or next of kin of the 
testator may, in like manner and time prescribed for other contests, contest the 
validity of the will, in which case the authentication shall be prima facie 
evidence. 
(b)(1) The will of any person serving in the armed forces of the United States 
or any auxiliary thereto and executed while serving therein, may be 
admitted to probate upon proof satisfactory to the tribunal having jurisdic- 
tion over the probate of the genuineness of the signature of the maker of the 
will, where it first be shown that proof of due execution of the will may not 
be had of the subscribing witnesses to the will, if any, due to the inability to 
locate them, their death or the unavailability of their testimony for any 
reason adjudged sufficient by the tribunal having jurisdiction over the 
probate. 

(2) However, no such will shall be admitted to probate where the will is 
offered for probate more than ten (10) years from the date of a declaration by 
the president of the United States or a resolution of congress declaring the 
end of hostilities during which the will was executed and in which the 
testator was a member of the armed forces, and nothing provided in this 
subsection (b) with reference to such wills shall void modes of probating wills 
made by members of the armed forces, but this subsection (b) shall, as to the 
wills of members of the armed forces made as provided in this section, afford 
an additional method of probate. 


History. Textbooks. 

Code 1858, §§ 2191, 2192 (deriv. Acts 1847- Pritchard on Wills and Administration of 
1848, ch. 82, § 2); Shan., §§ 3923, 3924; mod. Estates (4th ed., Phillips and Robinson), §§ 32, 
Code 1932, §§ 8129, 8130; Acts 1945, ch. 24, 59. 

§§ 1-4; mod. C. Supp. 1950, § 8102; modified; 
T.C.A. (orig. ed.), §§ 32-205, 32-206. 


Cross-References. 
Will contest, title 32, ch. 4. 


32-2-106. Proof of nuncupative will. 


(a) No nuncupative will shall be proved until fourteen (14) days after the 
death of the testator, nor until process has issued to call in the surviving 
spouse or next of kin, or both, if conveniently to be found, to contest it. 

(b) If the surviving spouse and next of kin, or any of them, are not so found 
or are out of the state, notice shall be given by publication, once a week for four 
(4) successive weeks, in some newspaper published in the county, or, if none is 
published in the county, in the one published nearest the courthouse of the 
county, and this notice shall be a prerequisite to the establishment of the will; 
also, if residence be known, by mailing a copy of the notice to them at that 
address by registered mail. 


| History. 
Code 1858, § 2166 (deriv. Acts 1784 (Apr.), 
ch. 22, § 16); Shan., § 3899; mod. Code 19382, 
8§ 8095, 8096; modified; T.C.A. (orig. ed.), 
§ 32-207. 


Cross-References. 
Certified mail instead of registered mail, § 1- 
3-111. 
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Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 9, 
23 1,°241)316;°329. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 81. 


NOTES TO DECISIONS 


Analysis 


. Probate in Solemn Form. 
—Necessity. 

. —Notice to Interested Persons. 
. Jurisdiction. 

Jurisdiction of Circuit Court. 
—Probate After Demurrer. 
Contest. 

—Demutrrer to Probate. 


. Probate in Solemn Form. 


Nor ON Ao RON 


. —Necessity. 

The probate of a nuncupative will is required 
to be in solemn form; and, when so probated, 
the probate is as binding as the probate of other 
wills, made in solemn form. Brown v. Harris, 68 
Tenn. 386, 1876 Tenn. LEXIS 26 (1876). 


3. —Notice to Interested Persons. 

Probate in solemn form ought not to be set 
aside upon petition merely because of the ab- 
sence of the process or notice from the record, 
when the want of notice is not averred in the 
petition. The recital of the record that the next 
of kin of the maker of the nuncupative will were 
notified to appear is sufficient to show the fact 
of notice, though the notice is absent from the 


32-2-107. Effect of probate. 


record, in the absence of allegation and proof of 
want of notice. Brown v. Harris, 68 Tenn. 386, 
1876 Tenn. LEXIS 26 (1876). 


4, Jurisdiction. 

County court (now probate court) can probate 
nuncupative will if no contest is filed. Jenkins v. 
Jenkins, 168 Tenn. 292, 77 S.W.2d 805, 1934 
Tenn. LEXIS 56 (1935). 


5. Jurisdiction of Circuit Court. 


6. —Probate After Demurrer. 

Where nuncupative will was offered for pro- 
bate and demurrer filed thereto within six 
month period and county court (now probate 
court) certified same to circuit court, will could 
be proved in circuit court proceeding though 
hearing on demurrer was not held in circuit 
court until after expiration of six month period. 
Jenkins v. Jenkins, 168 Tenn. 292, 77 S.W.2d 
805, 1934 Tenn. LEXIS 56 (1935). 


7. Contest. 


8. —Demurrer to Probate. 

Filing of demurrer to probate of nuncupative 
will constituted a will contest. Jenkins v. Jen- 
kins, 168 Tenn. 292, 77 S.W.2d 805, 1934 Tenn. 
LEXIS 56 (1935). 


The probate of wills in the probate courts shall be sufficient evidence of the 


devise of real estates. 


History. 

Code 1858, § 2197 (deriv. Acts 1784 (Oct.), 
ch. 10, § 6); Shan., § 3929; Code 1932, § 8139; 
T.C.A. (orig. ed.), § 32-208. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), §§ 32, 
332. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 44, 50. 


NOTES TO DECISIONS 


Analysis 


. Effect of Probate in Common Form. 

. —Purchaser in Good Faith. 

. —Evidence of Devise. 

. Probate of Will as Muniment of Title. 
. Domestic Wills Covered. 


oP WN Fe 


1. Effect of Probate in Common Form. 


2. —Purchaser in Good Faith. 

A purchaser who, in good faith, takes from a 
devisee an absolute deed of conveyance of the 
legal title to land and pays the full price there- 
for, in ignorance of any infirmity in the will or of 
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other defect of title, obtains a title superior to 
any right or claim of an infant heir who, sub- 
sequently and before attaining his majority 
contests the will and obtains an adjudication 
setting aside its probate in common form and 
annulling the will. Reaves v. Hager, 101 Tenn. 
712, 50 S.W. 760, 1898 Tenn. LEXIS 128 (1899); 
State v. Lancaster, 119 Tenn. 638, 105 S.W. 858, 
1907 Tenn. LEXIS 27 (1907). 

Title acquired in good faith under a will 
probated in common form cannot be disturbed, 
even if subsequently the probate be annulled 
and the will be set aside. State v. Lancaster, 119 
Tenn. 638, 105 S.W. 858, 1907 Tenn. LEXIS 27 
(1907). 


3. —Evidence of Devise. 

Proof of probate of will devising lands to 
daughter for life and to her children in fee made 
a prima facie case for grandchildren in their 
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suit for partition of lands against defendant, 
purchaser at foreclosure sale of mortgage ex- 
ecuted by life tenant. Morrow v. Person, 195 
Tenn. 370, 259 S.W.2d 665, 1953 Tenn. LEXIS 
350 (1953). 


4, Probate of Will as Muniment of Title. 

Where the probate of a 10 year old unpro- 
bated will would cure a defect in defendant’s 
title to land the defendant, although she had no 
direct interest in the probation of the will could 
offer such will for probate as a muniment of 
title. Weaver v. Hughes, 26 Tenn. App. 436, 173 
S.W.2d 159, 1943 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 1943). 


5. Domestic Wills Covered. 

This section applies only to domestic wills. 
Kiernan vy. Casey, 116 Tenn. 245, 93 S.W. 576, 
1905 Tenn. LEXIS 20 (1906). 


32-2-108. Copies of wills as evidence. 


Attested or certified copies of wills, or the records thereof, by the proper 
officer, may be given in evidence in the same manner as the originals. 


History. 

Code 1858, § 2198 (deriv. Acts 1784 (Oct.), 
ch. 10, § 6); Shan., § 3930; mod. Code 1932, 
§ 8140; T.C.A. (orig. ed.), § 32-209. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), §§ 16, 
371. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 49, 50, 54, 56. 


NOTES TO DECISIONS 


Analysis 


1. Copy — Weight as Evidence. 
2. Copy — Improper Objection. 


1. Copy — Weight as Evidence. 

The devisee, seeking to establish his title to 
the devised land, by suit for its recovery, may 
proceed upon a certified copy of the probated 
will, which, when duly attested, is prima facie 
evidence of the validity of the will, but is not 
conclusive, for it may be shown that a fraud 
was committed in drawing or obtaining it, or 
that it was not formally executed, and attested, 


though it is not permissible in such suit to try 
the issue of devisavit vel non. Grier v. Canada, 
119 Tenn. 17, 107 S.W. 970, 1907 Tenn. LEXIS 
2 (1907). 


2. Copy — Improper Objection. 

It was not error to permit the introduction of 
a copy of a will where only objection was that “it 
was not a will” and no objection was made that 
the copy was not supported by an order of 
probate or certificate of the clerk. Cothron v. 
Cothron, 21 Tenn. App. 388, 110 S.W.2d 1054, 
1937 Tenn. App. LEXIS 41 (Tenn. Ct. App. 
1937). 


32-2-109. Original — When to be produced. 


(a) When any fraud is suggested to have been committed in the drawing or 
obtaining of any last will, or any irregularity in the executing or attestation of 
the will, the party making the suggestion may insist upon the original will 
being produced to the court, if the original is to be found. 

(b) The court, wherever any suit is pending, and in which such a domestic 
will may be introduced as testimony, may compel all and every person or 
persons, whether in office or otherwise, to produce the will. 
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| History. 


Code 1858, §§ 2199, 2200 (deriv. Acts 1784 
(Oct.), ch. 10, § 6); Shan., §§ 3931, 3932; mod. 


| Code 1932, §§ 8141, 8142; T.C.A. (orig. ed.), 


§ 32-210. 
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Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 322. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 9, 44, 49. 


NOTES TO DECISIONS 


Analysis 


. Purpose and Policy. 

. —Aid to Contestants. 

. Domestic Wills Covered. 

. Challenge of Will. 

. —Collateral Attack. 
—Chancery Suit for Escheat. 


Purpose and Policy. 


. —Aid to Contestants. 

Widow was entitled to production of original 
will where it was alleged in bill that deceased 
thought will was destroyed and that in cancel- 
ing codicil he intended to cancel the entire will, 
since when any fraud is suggested or any ir- 
regularity of the will asserted the original will 
should be produced, and any court in which will 
is pending may compel its production. Howell v. 
Whitchurch, 5 Tenn. 49, 1817 Tenn. LEXIS 42 
(1817). 

This statute was intended for the protection 
of those contesting the will, in order to give 
them the benefit of any internal evidence, upon 
the face of the will, tending to show that a fraud 
had been committed in drawing or obtaining it, 
or that there was any irregularity in the execu- 
tion or attestation thereof. Weatherhead v. 
Sewell, 28 Tenn. 272, 1848 Tenn. LEXIS 82 
(1848); State v. Lancaster, 119 Tenn. 638, 105 
S.W. 858, 1907 Tenn. LEXIS 27 (1907). 


3. Domestic Wills Covered. 
The statute, by its terms, applies alone to 


domestic wills. Kiernan v. Casey, 116 Tenn. 245, 
93 S.W. 576, 1905 Tenn. LEXIS 20 (1906). 


4, Challenge of Will. 


5. —Collateral Attack. 

In a suit involving specific property, real or 
personal, held under.a will probated in common 
form, the will may be attacked by the opposing 
party, for fraud in its procurement. Weather- 
head v. Sewell, 28 Tenn. 272, 1848 Tenn. LEXIS 
82 (1848); State v. Lancaster, 119 Tenn. 638, 
105 S.W. 858, 1907 Tenn. LEXIS 27 (1907). 


6. —Chancery Suit for Escheat. 

In a chancery suit by the state for the escheat 
of property, real and personal, alleged to have 
been disposed of by will probated in common 
form, the court has jurisdiction of the question 
whether the will was procured by fraud or by 
undue influence from a person of unsound 
mind, and if the will is found to have been thus 
procured, it may be declared ineffective as to 
the property in controversy, and all the rights 
pertaining to the property and persons involved 
may be adjudicated upon the merits in such 
suit, without directing a contest to be made in 
the regular course, by petition in the county 
court (now probate court) and by its certifica- 
tion to the circuit court, to be conducted and 
determined in the regular way. However, the 
chancery suit may itself be stayed until the 
contest is instituted and prosecuted in the 
regular way, if that course be sought in the bill. 
State v. Lancaster, 119 Tenn. 638, 105 S.W. 858, 
1907 Tenn. LEXIS 27 (1907). 


32-2-110. Affidavit of witnesses to prove will. 


Any or all of the attesting witnesses to any will may, at the request of the 
testator or, after the testator’s death, at the request of the executor or any 
person interested under the will, make and sign an affidavit before any officer 
authorized to administer oaths in or out of this state, stating the facts to which 
they would be required to testify in court to prove the will, which affidavit shall 
be written on the will or, if that is impracticable, on some paper attached to the 
will, and the sworn statement of any such witness so taken shall be accepted 
by the court of probate when the will is not contested as if it had been taken 
before the court. 


History. Estates (4th ed., Phillips and Robinson), 
Acts 1972, ch. 568, § 1; T.C.A., § 32-211. §§ 318, 319, 332, 1035, 1036. 
Tennessee Forms (Robinson, Ramsey and 
Textbooks. Harwell), Nos. 4-509, 4-510, 4-802, 4-803. 


Pritchard on Wills and Administration of Tennessee Jurisprudence, 25 Tenn. Juris., 
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Wills, §§ 11, 12, 49. 


Law Reviews. 
Some Whys and Wherefores of Will-Drafting 
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— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 


NOTES TO DECISIONS 


Analysis 


1. Validity. 
2. Signature of Testator. 


1. Validity. 

T.C.A. § 32-1-104 was not complied with and 
decedent’s will was not properly executed when 
names of attesting witnesses were simply typed 
onto a will and the witnesses did not sign the 
will; this was so regardless of whether the 
witnesses initialed other pages of the will and 
supplied affidavits pursuant to T.C.A. § 32-2- 
110. In re Estate of Stringfield, 283 S.W.3d 832, 
2008 Tenn. App. LEXIS 457 (Tenn. Ct. App. 


Aug. 4, 2008), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 223 (Tenn. Feb. 17, 2009). 


2. Signature of Testator. 

Purported will was invalid because the re- 
quirements for execution of an attested will 
prescribed by T.C.A. § 32-1-104(1) were not 
satisfied when the decedent failed to sign the 
will but signed the separate affidavit of attest- 
ing witnesses; that he may have intended to 
sign the will and believed he did so was imma- 
terial, since a court could not excuse compli- 
ance with § 32-1-104. In re Estate of Chastain, 
401 S.W.3d 612, 2012 Tenn. LEXIS 816 (Tenn. 
Nov. 16, 2012). 


32-2-111. Admission to probate for establishing a muniment of title to 
real estate and personal property. 


Regardless of the date of the person’s death and any limitation on the time 
for admitting a will for probate, any will when duly proven, whether of a 
resident or nonresident decedent, may be admitted to probate for the limited 
purpose of establishing a muniment of title to real estate and personal 
property, without the necessity of granting letters testamentary or otherwise 


proceeding with administration. 


History. 
Acts 1997, ch. 426, § 19; 2002, ch. 735, § 7; 
2007, ch. 8, § 3. 


Compiler’s Notes. 
Acts 1997, ch. 426, § 26 provided that this 


section shall apply to all estates of decedents 
dying on or after January 1, 1998, and to all 
wills, other documents and proceedings related 
thereto. 


CHAPTER 3 
CONSTRUCTION, OPERATION AND EFFECT 


Section 

32-3-101. 
32-3-102. 
32-3-103. 
32-3-104. 
32-3-105. 
32-3-106. 
32-3-107. 
32-3-108. 
32-3-109. 
32-3-110. 
32-3-111. 
32-3-112. 
32-3-113. 


Operation of will. 
Devise of land. 
Pretermitted child. 


Testamentary additions to trusts. 
Contracts to make or revoke wills. 
Marital deduction. 

Power of appointment. 


Disposition of residue. 


decedents. 
32-3-114: 


Death of class member before time of enjoyment. 
Death of devisee or legatee before death of testator. 


Trials for construction or interpretation of wills — Jurisdiction of courts. 
Specifically devised or bequeathed property. 
Application of federal estate tax or generation-skipping transfer tax law for certain 


Modification of will to achieve testator’s objectives. 





| 
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| Section 
| 382-3-115. Written statement or list to dispose of items of tangible personal property. 


32-3-101. Operation of will. 


CONSTRUCTION, OPERATION AND EFFECT 
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A will shall be construed, in reference to the real and personal estate 
comprised in it, to speak and take effect as if it had been executed immediately 
before the death of the testator, and shall convey all the real estate belonging 
to the testator, or in which the testator had any interest at the testator’s 
decease, unless a contrary intention appear by its words in context. 


History. 

Code 1858, § 2195 (deriv. Acts 1851-1852, ch. 
180, § 2); Shan., § 3927; Code 1932, § 8133; 
T.C.A. (orig. ed.), § 32-301. 


Cross-References. 
Fraudulent devises, title 66, ch. 3, part 2. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, ch. 16, part 2. 
Living wills, title 32, ch. 11. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 14, 
28, 30, 151, 169, 198, 303, 403, 427. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence, § 45; 25 Tenn. Juris., Wills, §§ 88, 
109, 119, 126, 131, 147. 


Law Reviews. 

Bringing Tennessee into the Twentieth Cen- 
tury Re Possibilities of Reverter, Powers of 
Termination and Executory Interests When 
Used as Land Control Devices (Nicholas L. 
White), 15 Mem. St. U.L. Rev. 555 (1985). 

Property Law — Wills — Effect of Lapsed 
Residuary Gifts in the State of Tennessee, 73 
Tenn L. Rev. 711 (2006). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

Wills — Construction of “Issue” and the Ad- 
opted Child, 40 Tenn. L. Rev. 134 (1973). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction and Interpretation. 

. —Strict Construction. 

—Construction with Other Acts. 

— —Use of Word “Heir” in Conveyance. 

. —After-acquired Property. 

. —Bequest of “Net” Income of Residuary 

Fund. 

8. Effect as of Testator’s Death. 

9. —Unless Language Indicates Contrary. 

10. —Acts of Testator Subsequent to Execu- 
tion. 

11. —Language Relating to Date of Will. 

12. —Facts and Circumstances at Date of Will. 

13. Void Bequests and Devises. 

14. —Subsequent Validation of Ineffectual De- 
vise. 

15. —Law as of Testator’s Death Controlling. 

16. —Property Acquired After Making of Will. 

17. —Timber Cut After Making of Will. 

18. —Disposition of Property. 

19. —Pass Under Residuary Clause. 

20. —Restraint on Alienation. 

21. Rule Against Partial Intestacy. 

22. Construction of Will. 

23. —Chancery Jurisdiction. 

24. —Heir Favored. 

25. —Adopted Child as Issue. 

26. Joint Will. 


NATR WON ee 


27. Intent of Testator. 
28. Ademption. 

29. Holographic Codicil. 
30. Partial Intestacy. 


1. Constitutionality. 

This statute, as applied to wills made before 
its passage where the testator died afterwards, 
though retrospective, was not unconstitutional, 
because it did not impair the obligation of 
contracts and did not divest, impair, or disturb 
vested rights, in violation of the constitutional 
prohibition (Tenn. Const., art. I, § 20) against 
the enactment of retrospective or other laws 
impairing the obligation of contracts. Wynne’s 
Lessee v. Wynne, 32 Tenn. 405, 1852 Tenn. 
LEXIS 92 (1852); Gardenhire v. McCombs, 33 
Tenn. 83, 1853 Tenn. LEXIS 10 (1853), over- 
ruled on other grounds, Steffner v. Burton, 87 
Tenn. 135, 10 S.W. 358, 1888 Tenn. LEXIS 45 
(1888); Collins v. East T., V. & G. R. Co., 56 
Tenn. 841, 1872 Tenn. LEXIS 212 (1872); 
Shields v. Clifton Hill Land Co., 94 Tenn. 123, 
28 S.W. 668, 1894 Tenn. LEXIS 31, 45 Am. St. 
Rep. 700, 26 L.R.A. 509 (1894). 


2. Construction and Interpretation. 
While the construction of a will requires a 
consideration of the facts and circumstances at 
the time of its execution and every word is 
presumed to have some meaning, the will must 
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take effect as if it had been executed immedi- 
ately before the death of the testator. Bell v. 
Shannon, 212 Tenn. 28, 367 S.W.2d 761, 1963 
Tenn. LEXIS 396 (1963). 

Phrase “all my personal property” in will 
included cash on hand and in checking and 
savings accounts, even though will also con- 
tained direction to sell personal property and 
convert it to cash, since “all” is inclusive and 
embraces all such property unless excepted by 
descriptive words. Cobb v. Stewart, 225 Tenn. 
85, 463 S.W.2d 693, 1971 Tenn. LEXIS 280, 
1971 Tenn. LEXIS 281 (1971). 

In most jurisdictions, if a will’s language 
creates a certain estate when the will is ex- 
ecuted, but the law later changes so that the 
same language would pass a different estate, 
the law in force when the will was made gov- 
erns unless the language of the will makes it 
clear that the testator intended differently; 
however, it appears Tennessee does not follow 
this rule. Fell v. Rambo, 36 S.W.3d 837, 2000 
Tenn. App. LEXIS 276 (Tenn. Ct. App. 2000), 
rehearing denied, — S.W.3d —, 2000 Tenn. 
App. LEXIS 410 (Tenn. Ct. App. June 22, 2000). 


3. —Strict Construction. 

This section is in derogation of the common 
law and is construed strictly. Davis v. Price, 189 
Tenn. 555, 226 S.W.2d 290, 1949 Tenn. LEXIS 
458 (1949). 


4, —Construction with Other Acts. 

Because the law in effect when the testator 
dies controls all substantive rights in the es- 
tate, whether vested or inchoate, the pre-1981 
version of § 66-1-106 applied in determining 
whether wife’s sale of the property terminated 
the remaindermen’s interest. Fell v. Rambo, 36 
S.W.3d 837, 2000 Tenn. App. LEXIS 276 (Tenn. 
Ct. App. 2000), rehearing denied, — S.W.3d —, 
2000 Tenn. App. LEXIS 410 (Tenn. Ct. App. 
June 22, 2000). 


5. ——Use of Word “Heir” in Conveyance. 

Statutes making it unnecessary to use the 
word “heir” in conveying a fee, and making 
wills effective as if made immediately before 
testator’s death, did not change the rule that a 
devise of a remainder to the children of a life 
tenant inures to the benefit of the survivors of 
the life tenant, and excludes children of life 
tenant’s deceased children. Neal v. Hodges, 48 
S.W. 263, 1898 Tenn. Ch. App. LEXIS 59 (1898). 


6. —After-acquired Property. 

This section was enacted to alter the unyield- 
ing common law rule that a will of real estate 
spoke as of the time of its execution, and real 
property acquired by the testator after the 
execution of the will could not pass thereby. 
Nichols v. Todd, 20 Tenn. App. 564, 101 S.W.2d 
486, 1936 Tenn. App. LEXIS 48 (Tenn. Ct. App. 
1936); Nashville Trust Co. v. Grimes, 179 Tenn. 
567, 167 S.W.2d 994, 1942 Tenn. LEXIS 55 
(1943). 
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Provision in will disposing of shares of stock 
in “Independent Theatres, Inc.” “owned by me 
at the time of my death” was held to mean the 
stock in a corporation so named which was 
formed after the execution of the will, notwith- 
standing that there was a corporation in exis- 
tence named “Independent Theatres, Incorpo- 
rated” in which the testator owned shares at 
the time of the execution of the will, therefore 
the shares of stock in “Independent Theatres, 
Inc.” would be disposed of according to such 
provision and not according to the residuary 
clause. Sadow v. Solomon, 204 Tenn. 190, 319 
S.W.2d 83, 1958 Tenn. LEXIS 259 (1958). 

There is no reason why a testator cannot 
dispose of property he did not own at the date of 
the execution of the will which he did own at 
the time of his death unless there appears an 
intention to the contrary. Sadow v. Solomon, 
204 Tenn. 190, 319 S.W.2d 83, 1958 Tenn. 
LEXIS 259 (1958). 


7. —Bequest of “Net” Income of Residuary 
Fund. 

Where the testator bequeathed certain sums 
of money in trust, the income of which was to be 
paid to certain legatees during life, and then 
devised and bequeathed all the rest and residue 
of his estate in trust, “the net rents, interest, or 
income” of which were to be paid to his three 
nieces named, the word “net,” used to qualify 
the “rents, interest, or income,” if not inadver- 
tent, did not show any intention to impose upon 
the income thus given to them the burden of 
bearing all the expenses of the trust, including 
the compensation of the executors and trustees. 
German v. German, 47 Tenn. 180, 1869 Tenn. 
LEXIS 31 (1869); Leach v. Cowan, 125 Tenn. 
182, 140 S.W. 1070, 1911 Tenn. LEXIS 18 
(1911). 


8. Effect as of Testator’s Death. 

Where will created life estate with contingent 
remainder, possibility of reverter arose at death 
of testator rather than at time of death of life 
tenant when contingent remainder failed for 
lack of a class so that reversionary interest 
passed under residuary clause of testator’s will. 
Fehringer v. Fehringer, 222 Tenn. 585, 439 
S.W.2d 258, 1969 Tenn. LEXIS 465 (1969). 


9. —Unless Language Indicates Contrary. 

A will speaks and takes effect as from the 
death of the testator, and not from its date, 
unless its language, by fair construction, indi- 
cates a contrary intention. Wynne’s Lessee v. 
Wynne, 32 Tenn. 405, 1852 Tenn. LEXIS 92 
(1852); Perry v. High, 40 Tenn. 349, 1859 Tenn. 
LEXIS 95 (1859); Cochrehan v. Kirkpatrick, 48 
Tenn. 327, 1870 Tenn. LEXIS 61 (1870); Brown 
v. Severson, 59 Tenn. 381, 1873 Tenn. LEXIS 79 
(1873); Reeves v. Reeves, 73 Tenn. 644, 1880 
Tenn. LEXIS 195 (1880); Nichols v. Allen, 87 
Tenn. 131, 9 S.W. 4380, 1888 Tenn. LEXIS 44 
(1888); Nichols v. Allen, 87 Tenn. 131, 9 S.W. 
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430, 1888 Tenn. LEXIS 44 (1888); Bleidorn v. 
Pilot Mountain Coal & Mining Co., 89 Tenn. 
166, 15 S.W. 737, 1890 Tenn. LEXIS 36 (1890); 
Jones v. Hunt, 96 Tenn. 369, 34 S.W. 693, 1895 
Tenn. LEXIS 39 (1896); McCrae v. McCrae, 103 
Tenn. 719, 54 S.W. 979, 1899 Tenn. LEXIS 150 
(1899); Maples v. Rawlins, 105 Tenn. 457, 58 
S.W. 644, 1900 Tenn. LEXIS 92, 80 Am. St. Rep. 
903 (1900); Ford v. Cottrell, 141 Tenn. 169, 207 
S.W. 734, 1918 Tenn. LEXIS 78 (1918); State v. 
Felts, 151 Tenn. 390, 270 S.W. 77, 1924 Tenn. 
LEXIS 71 (1924); Howell v. Moore, 14 Tenn. 
App. 594, — S.W.2d —, 1930 Tenn. App. LEXIS 


120 (Tenn. Ct. App. 1930); Lane v. Lane, 22 


Tenn. App. 239, 120 S.W.2d 9938, 1938 Tenn. 
App. LEXIS 21 (Tenn. Ct. App. 1938). 

The provisions of a will should be construed 
as relating to conditions and persons existing at 
the death of the testator, unless a different 
purpose be declared or clearly indicated by the 
will itself. Jones v. Hunt, 96 Tenn. 369, 34 S.W. 
693, 1895 Tenn. LEXIS 39 (1896). 

Where the testator’s will devised to a brother 
“the restaurant he is now operating at 801 West 
Fifth Avenue for a period of 10 years if he pays 
the taxes and keeps the property in repair” it 
was construed to devise the property to brother 
for 10 years from the testator’s death even 
though the testator had requested and the 
brother had moved from 801 West Fifth Avenue 
some years before testator’s death. Lane v. 
Lane, 22 Tenn. App. 239, 120 S.W.2d 993, 1938 
Tenn. App. LEXIS 21 (Tenn. Ct. App. 1938). 

This section cannot be construed to mean 
that a will passes title to property devised or 
bequeathed thereby prior to the death of the 
testator, but means that as to property com- 
prised in the will, it is to take effect as if 
executed immediately before death, unless a 
contrary intention appears. Lockett v. Thomas, 
179 Tenn. 240, 165 S.W.2d 375, 1942 Tenn. 
LEXIS 17 (1942). 

Under the statute a will speaks and takes 
effect from the death of the testator unless its 
language by fair construction indicates a con- 
trary intention, but if in construing the will as 
a whole a different purpose be disclosed and it 
appears that the testator intended the objects 
of his bounty to be reckoned from the execution 
of the will, that purpose and intention will be 
controlling in determining who those objects 
are. Nashville Trust Co. v. Grimes, 179 Tenn. 
567, 167 S.W.2d 994, 1942 Tenn. LEXIS 55 
(1943); Daugherty v. Daugherty, 784 S.W.2d 
650, 1990 Tenn. LEXIS 51 (Tenn. 1990). 


10. —Acts of Testator Subsequent to Ex- 
ecution. 

The fact that a testator after executing his 
will conveyed his property to the principal 
beneficiaries which property they later recon- 
veyed back to the testator would not operate to 
revoke the will since a will takes effect as of the 
death of the testator. Duncan v. Mahaffa, 26 
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Tenn. App. 696, 177 S.W.2d 28, 1943 Tenn. App. 
LEXIS 123 (Tenn. Ct. App. 1943). 

There is no presumption of implied revoca- 
tion of a devise where the testator conveys 
property to the devisee and reacquires posses- 
sion of the same property or part of it prior to 
his death. Newman v. Proffitt, 59 Tenn. App. 
397, 440 S.W.2d 827, 1968 Tenn. App. LEXIS 
353 (Tenn. Ct. App. 1968). 

Where testator devised a portion of his real 
property to his son and at a later date conveyed 
the same property to such son by deed with a 
provision for reversion if his son should prede- 
cease him and son predeceased testator, will 
spoke as of the time of testator’s death and such 
property passed under the will to heirs of son 
under § 32-3-105. Newman v. Proffitt, 59 Tenn. 
App. 397, 440 S.W.2d 827, 1968 Tenn. App. 
LEXIS 358 (Tenn. Ct. App. 1968). 

As a general rule the subsequent marriage 
and birth of children to a testator are sufficient 
change in his circumstances to revoke his prior 
will, and a subsequent divorce and property 
settlement may also revoke a prior will insofar 
as the latter provides for the former spouse, but 
both rules are subject to exceptions or changed 
circumstances which make their operation un- 
just or improper. In re Estate of Perigen, 653 
S.W.2d 717, 1983 Tenn. LEXIS 682 (Tenn. 
1983), superseded by statute as stated in, Beu- 
ter v. Hedden, — S.W.2d —, 1994 Tenn. App. 
LEXIS 629 (Tenn. Ct. App. Oct. 28, 1994). 


11. —Language Relating to Date of Will. 

Where the testator refers to an actually ex- 
isting state of things, his language should be 
held as referring to the date of the will, and not 
to his death, as this is then a prospective event. 
Jones v. Hunt, 96 Tenn. 369, 34 S.W. 693, 1895 
Tenn. LEXIS 39 (1896). 

A devise and bequest to the children of cer- 
tain deceased brothers and sisters, reciting 
that “said children now reside in Louisiana,” 
relates to the date of the will for the purpose of 
determining the devisees and legatees, who are 
thus determined as definitely as if they had 
each been named in the will. Jones v. Hunt, 96 
Tenn. 369, 34 S.W. 693, 1895 Tenn. LEXIS 39 
(1896). 


12. —Facts and Circumstances at Date of 
Will. 

Under this section, unless contrary appears 
from words and context, intention of testator is 
ascertained from facts and circumstances exist- 
ing at time of execution of will. Nashville Trust 
Co. v. Johnson, 34 Tenn. App. 197, 236 S.W.2d 
100, 1950 Tenn. App. LEXIS 141 (Tenn. Ct. 
App. 1950). 


13. Void Bequests and Devises. 


14. —Subsequent Validation of Ineffec- 
tual Devise. 

A will which was legally executed by one 

having testamentary capacity, which at- 
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tempted to pass property not then effectually 
devised, and hence invalid as to such devise, 
will be validated, and pass such property in- 
cluded by force of a subsequent statute operat- 
ing to authorize it. Mitchell v. Kimbrough, 98 
Tenn. 535, 41 S.W. 993, 1896 Tenn. LEXIS 245 
(1897). 


15. —Law as of Testator’s Death Control- 
ling. 

The will takes effect upon the death of the 
testator, and the law then in force determines 
its validity, even though the enjoyment of the 
devise or bequest may be postponed until the 
law happens to be changed. A devise or legacy, 
void under the law at the death of the testator, 
cannot be made effective by a subsequent law 
made before its enjoyment is to occur. Cochre- 
han v. Kirkpatrick, 48 Tenn. 327, 1870 Tenn. 
LEXIS 61 (1870). 

Statutes making it unnecessary to use word 
“heir” in conveying a fee, and making wills 
effective as if made immediately before testa- 
tor’s death, did not change rule that a devise of 
a remainder to the children of a life tenant 
inures to the benefit of the survivors of such life 
tenant, and excludes the children of life ten- 
ant’s deceased children. Neal v. Hodges, 48 S.W. 
263, 1898 Tenn. Ch. App. LEXIS 59 (1898). 


16. —Property Acquired After Making of 
Will. 

A will in which the testator, after providing 
for the payment of his debts, says: “I give to my 
much beloved wife, Micha Wynne, all the bal- 
ance of my property, both real and personal, to 
have and to hold to her own benefit, to the 
exclusion of all others,” shows a clear intention 
of the testator to give his wife all his land held 
by him at his death, whether acquired before or 
after the date of his will, and lands acquired 
thereafter and so held at his death passed to 
her. Wynne’s Lessee v. Wynne, 32 Tenn. 405, 
1852 Tenn. LEXIS 92 (1852). 

Where the testator devised his home place, 
and afterwards acquired additional adjoining 
land which became a part of his home place, 
after which he executed a codicil, making no 
allusion to the devise of the home place, nor to 
the after-acquired land, the after-acquired land 
passes to the devisee as a part of the home 
place, for, otherwise, the testator would have 
died intestate as to such after-acquired land, 
and the presumption of law is against partial 
intestacy. Smith v. Puryear, 50 Tenn. 706, 1871 
Tenn. LEXIS 127 (1871). 

Where the testator recites that “I have some 
real and personal property, and I do hereby 
make the following disposition of it,” and after 
disposing of a certain specific tract of land then 
claimed to be owned by him, he then recites 
that “I have an undivided interest in the real 
and personal estate of my father and mother, 
aside from some other personal property in my 
own right, all and singular of which I do hereby 


WILLS 


282 


give and bequeath the same to” certain named 
persons, but not describing any specific person- 
alty, the will passes to such legatees all person- 
alty acquired after the execution of the will and 
owned by testator at his death, because a 
contrary intention does not appear. Nichols v. 
Allen, 87 Tenn. 131, 9 S.W. 4380, 1888 Tenn. 
LEXIS 44 (1888) (by a majority opinion, over- 
ruling the case of Sharpe v. Allen, 73 Tenn. 81, 
1880 Tenn. LEXIS 88 (1880), on this point). 

Where testator devised “certain real estate” 
including “My property on the Dickenson Road 
near Nashville, Tennessee” and the will as a 
whole and the surrounding circumstances indi- 
cated that testator only intended to devise 
property which he owned at the time of the 
execution of the will, such devise only operated 
to pass to the named beneficiary property fall- 
ing within such description which testator 
owned at the time of the execution of such will 
and did not pass after-acquired property to 
such beneficiary. Nashville Trust Co. v. Grimes, 
179 Tenn. 567, 167 S.W.2d 994, 1942 Tenn. 
LEXIS 55 (1948). 

Legacy devising 500 shares of stock in corpo- 
ration to granddaughter did not pass title to an 
additional 500 shares of stock in corporation by 
virtue of dividend in stock declared by corpora- 
tion after making of will but prior to death of 
testator. Davis v. Price, 189 Tenn. 555, 226 
S.W.2d 290, 1949 Tenn. LEXIS 458 (1949). 


17. —Timber Cut After Making of Will. 

Timber cut from land after will was executed 
and before testator’s death, and thus converted 
into personalty would not pass under will, 
where there were no contrary contextual words. 
Bynum v. McDowell, 3 Tenn. App. 340, — S.W. 
—, 1926 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1926). 


18. —Disposition of Property. 

A devise, which never became effective be- 
cause the devisee renounced it, stands in the 
category of a lapsed or void devise; and, in such 
case, the land covered passes under the residu- 
ary clause, if there be one; and, in the absence 
of such clause, such land goes to the heirs of the 
testator. Strong v. Ready, 28 Tenn. 168, 1848 
Tenn. LEXIS 64 (1848); Bradford v. Leake, 124 
Tenn. 312, 137 S.W. 96, 1912D Am. Ann. Cas. 
1140, 1910 Tenn. LEXIS 57 (1910). 


19. —Pass Under Residuary Clause. 

Since this statute altering the former law, a 
special exception of certain land from a residu- 
ary devise for the purpose of giving it to another 
devisee, will not prevent the excepted land from 
going to the residuary devisee, if the excepting 
and specific devise fails by an event analogous 
to a lapse, or in consequence of indefiniteness, 
or because void, when the whole will shows that 
the land was excepted out of the residuum for 
the purpose of giving it to the specific devisee, 
and not in order to take it away from the 
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residuary devisee. Reeves v. Reeves, 73 Tenn. 
644, 1880 Tenn. LEXIS 195 (1880). 

Under this statute, lapsed devises and void 
devises pass under the general residuary 
clause to the residuary devisee. This statute 
removed the distinction between real and per- 
sonal estate in this particular, and harmonized 
the testamentary disposition of both. Reeves v. 
Reeves, 73 Tenn. 644, 1880 Tenn. LEXIS 195 
(1880); Fite v. Beasley, 80 Tenn. 328, 1883 Tenn. 
LEXIS 176 (1883); Johnson v. Johnson, 92 
Tenn. 559, 23 S.W. 114, 1893 Tenn. LEXIS 13, 
22 L.R.A. 179 (1893); Bradford v. Leake, 124 
Tenn. 312, 137 S.W. 96, 1912D Am. Ann. Cas. 
1140, 1910 Tenn. LEXIS 57 (1910). 

A general residuary bequest carries to the 


_ residuary legatee not only such of the testator’s 


property as he did not attempt to dispose of by 
will but also such as was not effectively dis- 
posed of thereby. Fehringer v. Fehringer, 222 
Tenn. 585, 439 S.W.2d 258, 1969 Tenn. LEXIS 
465 (1969). 


20. —Restraint on Alienation. 

Where testatrix conveyed her home to the 
devisee “to live in and not to be sold,” testatrix’s 
will passed a fee simple absolute in the home to 
the devisee, and the attempted restraint on 
alienation was void as inconsistent with the 
incidents and nature of the estate devised and 
contrary to public policy. White v. Brown, 559 
S.W.2d 938, 1977 Tenn. LEXIS 656 (Tenn. 
1977). 


21. Rule Against Partial Intestacy. 

The common law presumption against par- 
tial intestacy, codified in this section, is appli- 
cable when the words used, by any fair inter- 
pretation, will embrace the property not 
otherwise devised, unless a contrary intention 
appears from the context. McDonald v. Ledford, 
140 Tenn. 471, 205 S.W. 312, 1917 Tenn. LEXIS 
153 (1918). 

The presumption against any partial intes- 
tacy when a decedent dies testate applies only 
in the absence of a contrary intent and when 
the words used will fairly embrace the property 
not otherwise devised. In re Estate of Dye, 565 
S.W.2d 219, 1977 Tenn. App. LEXIS 275 (Tenn. 
Ct. App. 1977). 

The rule against partial intestacy operates to 
prevent testamentary gifts from lapsing or fail- 
ing through the incomplete drafting of a will. In 
re Will of Tipler, 10 S.W.3d 244, 1998 Tenn. 
App. LEXIS 841 (Tenn. Ct. App. 1998). 


22. Construction of Will. 

Presumption against intestacy will not pass 
property not named in a will, which contains 
only devises and bequests of specified property, 
where there are no contextual words to con- 
trary. Bynum v. McDowell, 3 Tenn. App. 340, — 
S.W. —, 1926 Tenn. App. LEXIS 108 (Tenn. Ct. 
App. 1926). 


CONSTRUCTION, OPERATION AND EFFECT 
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The cardinal rule in construction of all wills 
is that the court shall seek to discover the 
intention of the testator and give effect to it, 
unless it contravenes some rule of law or public 
policy. That intention is to be ascertained from 
the particular words used, from the context, 
and from the general scope and purpose of the 
will, read in the light of the surrounding and 
attending circumstances. Mongle v. Summers, 
592 S.W.2d 594, 1979 Tenn. App. LEXIS 372 
(Tenn. Ct. App. 1979). 

The presumption against intestacy is not 
sufficient to convert a life estate in a former 
spouse into a fee simple. In re Walker, 849 
S.W.2d 766, 1993 Tenn. LEXIS 71 (Tenn. 1993). 

Where decedent created a holographic will, 
containing a clause that provided: If I do not 
have sufficient funds to give each person the 
amounts I listed, the amounts as corrected can 
be adjusted up or down by considering each 
part a percentage of the entire total estate 
available after expenses of settling, the probate 
court erred by construing the language as a 
residuary clause; on review, the appellate court 
held that decedent died intestate as to the 
excess personal property not specifically de- 
vised in her will; accordingly, her sister’s chil- 
dren inherited a residence not provided for in 
the will by intestate succession. In re Estate of 
Milam, 181 S.W.3d 344, 2005 Tenn. App. LEXIS 
203 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 819 (Tenn. Oct. 3, 
2005). 

Trial court’s determination that a testator’s 
great-grandchildren were not beneficiaries of 
the testator’s estate was reversed because the 
will’s plain language “includes” persons with a 
“parent-child relationship” to the person 
through whom [the] person claimed benefits 
but did not exclude those who do not; by stating 
that “issue” included a person who had a par- 
ent-child relationship with the testator’s chil- 
dren, the will did not exclude those who do not. 
In re Estate of Clifton, — S.W.3d —, 2021 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. Mar. 18, 2021). 


23. —Chancery Jurisdiction. 

Construction of a will is not a proper issue in 
probate proceedings. Jones v. Jones, 163 Tenn. 
237, 43 S.W.2d 205, 1931 Tenn. LEXIS 105 
(1931); Condry v. Coffey, 163 Tenn. 508, 43 
S.W.2d 928, 1931 Tenn. LEXIS 141 (1931); 
Richberg v. Robbins, 33 Tenn. App. 66, 228 
S.W.2d 1019, 1950 Tenn. App. LEXIS 85 (Tenn. 
Ct. App. 1949). 

Where will was not clear as to whether prop- 
erty was bequeathed to dog or whether private 
trust was established for care of animal, the 
matter of construction of the will was not a 
proper matter for probate proceedings. Rich- 
berg v. Robbins, 33 Tenn. App. 66, 228 S.W.2d 
1019, 1950 Tenn. App. LEXIS 85 (Tenn. Ct. 
App. 1949). 


24. —Heir Favored. 
Any ambiguity in words referring to the 
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property should be resolved against disinherit- 
ing the heir. McDonald v. Ledford, 140 Tenn. 
471, 205 S.W. 312, 1917 Tenn. LEXIS 153 
(1918). 


25. —Adopted Child as Issue. 

In the absence of an intent to the contrary, 
the word “issue” does not include a child ad- 
opted after the death of the testator. Banovic v. 
Davis, 642 S.W.2d 153, 1982 Tenn. App. LEXIS 
426 (Tenn. Ct. App. 1982), superseded by stat- 
ute as stated in, Calhoun v. Campbell, 763 
S.W.2d 744, 1988 Tenn. LEXIS 270 (Tenn. 
1988). 


26. Joint Will. 

The validity of a joint will was not destroyed 
by the fact that the testators devised their 
property to a third person subject only to a life 
estate in the survivor. Beach v. Cobble, 36 Tenn. 
App. 698, 260 S.W.2d 212, 1952 Tenn. App. 
LEXIS 141 (Tenn. Ct. App. 1952). 


27. Intent of Testator. 

It is the intention of the testator which 
should prevail. In re Will of Padgett, 51 Tenn. 
App. 134, 364 S.W.2d 947, 1962 Tenn. App. 
LEXIS 99 (Tenn. Ct. App. 1962). 

Where the intent of the testators is deter- 
mined, the use of inept words or errors in 
grammar and punctuation will not vary, change 
or alter that intent. Mongle v. Summers, 592 
S.W.2d 594, 1979 Tenn. App. LEXIS 372 (Tenn. 
Ct. App. 1979). 


28. Ademption. 
A change of beneficiary, which right is re- 
served in life insurance policy, operates as an 
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ademption or revocation pro tanto of a previ- 
ously executed will which purported to dispose 
of the proceeds of such life insurance policy. 
Minnesota Life Ins. Co. v. Allen, 55 Tenn. App. 
405, 401 S.W.2d 589, 1965 Tenn. App. LEXIS 
259 (Tenn. Ct. App. 1965). 

Where a legacy provided for 50 shares of a 
specific bank stock to a church, the sale of that 
stock by the testatrix prior to death resulted in 
a revocation of that legacy. Price v. Johnson, 
563 S.W.2d 188, 1977 Tenn. App. LEXIS 267 
(Tenn. Ct. App. 1977). 


29. Holographic Codicil. 

The doctrine of facts of independent signifi- 
cance was applicable to permit testatrix’s holo- 
graphic codicil to refer to husband’s will, de- 
spite the fact that the will was not in existence 
when the codicil was executed, provided the 
document was a valid holographic codicil. In re 
Will of Tipler, 10 S.W.3d 244, 1998 Tenn. App. 
LEXIS 841 (Tenn. Ct. App. 1998). 

To determine whether holographic codicil 
contained all material provisions in testatrix’s 
handwriting, the trial court properly consid- 
ered testatrix’s intent. In re Will of Tipler, 10 
S.W.3d 244, 1998 Tenn. App. LEXIS 841 (Tenn. 
Ct. App. 1998). 


30. Partial Intestacy. 

Where the beneficiaries predeceased the tes- 
tatrix and died without issue, the Tennessee 
anti-lapse statute was not applicable. The pro- 
bate court correctly applied the Ford rule and 
concluded that the lapsed gifts created a partial 
intestacy; the lapsed gifts passed to the heirs at 
law. In re Estate of McFarland, 167 S.W.3d 299, 
2005 Tenn. LEXIS 624 (Tenn. 2005). 


Every devise shall convey the entire estate of the testator in the lands, 
unless the contrary intent plainly appear from the words and context of the 


will. 


History. 

Code 1858, § 2164 (deriv. Acts 1784 (Apr.), 
ch. 22, § 12); Shan., § 3897; Code 19382, 
§ 8091; T.C.A. (orig. ed.), § 32-302. 


Cross-References. 

Unlimited power of disposition given to 
owner of estate for life or years, effect, § 66-1- 
106. 

Words passing estate of grantor or devisor in 
land, § 66-5-101. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 303, 427. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 119, 131. 


Law Reviews. 

Bringing Tennessee into the Twentieth Cen- 
tury Re Possibilities of Reverter, Powers of 
Termination and Executory Interests When 
Used as Land Control Devices (Nicholas L. 
White), 15 Mem. St. U.L. Rev. 555 (1985). 

Wills — Precatory Words Insufficient to Cre- 
ate a Trust, 15 Tenn. L. Rev. 729 (1939). 
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NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 

. —“Estate.” 

. Devise of Lands. 

. —Heir Not Disinherited Except by Express 

Words. 

5. —Devise Without Words of Inheritance or 
Limitation. 

6. —Devise to Trustee — Estate of Beneficia- 
ries. 

7. —All or Residue of Lands Conveyed Without 
Description. 

8. —General Devise Conveys Possessory Es- 
tate. 

9. —Specific Lands Described in Devise. 

10. —Life Estate. 

11. Real Estate by Intestacy. 

12. —Real Estate Not Mentioned. 

13. —Presumptions. 

14. —Unambiguous Devise of Fee — Effect. 

15. Power of Appointment. 

16. Joint Will. 


mon ke 


1. Construction and Interpretation. 


2. —“Estate.” 

The word “estate” is used in this section in its 
technical sense as having reference to the na- 
ture of the testator’s interest in the property, 
that is, as to whether it is a fee simple or a 
lesser estate, and not with reference to the 
extent of the testator’s ownership of the corpus, 
that is, as to whether he owned the whole 
property or merely an undivided interest 
therein. Nichols v. Todd, 20 Tenn. App. 564, 101 
S.W.2d 486, 19386 Tenn. App. LEXIS 48 (Tenn. 
Ct. App. 1936). 


3. Devise of Lands. 


4. —Heir Not Disinherited Except by Ex- 
press Words. 

The rule that an heir is not to be disinherited 
except by express words or necessary implica- 
tion will be invoked to defeat the presumption 
that a testator intends to dispose of his entire 
estate, and not to die intestate. Nichols v. Todd, 
20 Tenn. App. 564, 101 S.W.2d 486, 1936 Tenn. 
App. LEXIS 48 (Tenn. Ct. App. 1936). 


5. —Devise Without Words of Inheritance 
or Limitation. 

A devise to one, without the addition of the 
words “his heirs and assigns forever,” must be 
deemed to be a devise in fee simple, unless by 
some part of the will it appears that the testa- 
tor intended to convey an estate of less dignity. 
Booker v. Booker, 24 Tenn. 505, 1844 Tenn. 
LEXIS 121 (1844); King v. Miller, 79 Tenn. 633, 
1883 Tenn. LEXIS 117 (1883); Anderson v. 
Lucas, 140 Tenn. 336, 204 S.W. 989, 1918 Tenn. 
LEXIS 47 (1918), overruled in part, Harris v. 


Bittikofer, 541 S.W.2d 372, 1976 Tenn. LEXIS 
543 (Tenn. 1976). 


6. —Devise to Trustee — Estate of Benefi- 
ciaries. 

In a devise to trustees of a legal estate in fee 
for the benefit of an individual or a class, the 
testator will be presumed to intend that the 
beneficiaries shall take an equitable interest in 
the property of precisely the same extent as the 
legal interest expressly vested in the trustees. 
Anderson v. Lucas, 140 Tenn. 336, 204 S.W. 
989, 1918 Tenn. LEXIS 47 (1918), overruled in 
part, Harris v. Bittikofer, 541 S.W.2d 372, 1976 
Tenn. LEXIS 548 (Tenn. 1976). 


7. —All or Residue of Lands Conveyed 
Without Description. 

A devise of all the testator’s lands, or the 
residue of his lands, is good without naming or 
describing them, and conveys the testator’s 
entire interest or estate in them, unless the 
contrary intent plainly appears. Williams v. 
Williams, 18 Tenn. 20, 1836 Tenn. LEXIS 97 
(1836); Seifreid v. Peoples Bank, 2 Cooper’s 
Tenn. Ch. 17 (1874); King v. Miller, 79 Tenn. 
633, 1883 Tenn. LEXIS 117 (1883); Southern 
Iron & Coal Co. v. Schwoon, 124 Tenn. 176, 135 
S.W. 785, 1910 Tenn. LEXIS 51 (1911). 


8. —General Devise Conveys Possessory 
Estate. 

A general devise conveys testator’s posses- 
sory estate in land before his title is completed 
or perfected. Heirs of Marr v. Gilliam, 41 Tenn. 
488, 1860 Tenn. LEXIS 96 (1860). 


9. —Specific Lands Described in Devise. 

Where the testator devises, by plain and 
unambiguous language, certain described 
lands, his other lands will not pass under the 
devise, though he dies intestate as to them. 
Oldham v. York, 99 Tenn. 68, 41 S.W. 333, 1897 
Tenn. LEXIS 10 (1897). 


10. —Life Estate. 

Where testatrix bequeathed and devised her 
property to her husband “as long as he lives,” 
the husband had a life estate only and the 
remainder at his death would pass under the 
laws of descent and distribution to testatrix’s 
heirs at law and distributees respectively. Nich- 
ols v. Todd, 20 Tenn. App. 564, 101 S.W.2d 486, 
1936 Tenn. App. LEXIS 48 (Tenn. Ct. App. 
1936). 

Where will granted wife a life estate and 
provided upon the death of the life tenant that 
estate was to be divided share and share alike 
among the children and that the portion of the 
estate of a child who died without issue was to 
be divided equally among the survivors, and 
where codicil provided that the children should 
divide and settle the estate among themselves, 
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the children took an unconditional fee simple 
absolute interest in the estate. Martin v. Taylor, 
521 S.W.2d 581, 1975 Tenn. LEXIS 692 (Tenn. 
1975). 


11. Real Estate by Intestacy. 


12. —Real Estate Not Mentioned. 

Where a will, providing for the payment of 
debts and for a number of general pecuniary 
legacies, contained no residuary clause and 
made no mention of the real estate in question, 
the testator died intestate as to such realty, and 
it descended to his heir at law. Ford v. Cottrell, 
141 Tenn. 169, 207 S.W. 734, 1918 Tenn. LEXIS 
TOATSTS) 


13. —Presumptions. 

Presumption is that a testator did not intend 
to die partially intestate. McDonald v. Ledford, 
140 Tenn. 471, 205 S.W. 312, 1917 Tenn. LEXIS 
153 (1918); Maynor v. Vaughn, 159 Tenn. 281, 
17 S.W.2d 910, 1928 Tenn. LEXIS 83 (1929). 

There is a presumption that a testator in- 
tends to dispose of his entire estate, and not to 
die intestate, either as to the whole or any part 
thereof, or interest therein; however this pre- 
sumption yields when it conflicts with the rule 
that an heir is not to be disinherited except by 
express words or necessary implication. Nich- 
ols v. Todd, 20 Tenn. App. 564, 101 S.W.2d 486, 
1936 Tenn. App. LEXIS 48 (Tenn. Ct. App. 
1936). 

Will by uneducated man in his own hand- 
writing which “I want my wife ... to then take 
in her perseson the remainder of all of my 
property boath real and personal and use as her 
own for her surpoard in any way that her needs 
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require until her death” vested the fee in the 
widow. Cannon v. Cannon, 182 Tenn. 1, 184 
S.W.2d 35, 1944 Tenn. LEXIS 294 (1944). 

The common law presumption against par- 
tial intestacy, codified in this section, is appli- 
cable where the words used, by any fair inter- 
pretation, will embrace the property not 
otherwise devised unless a contrary intention 
appears from the context. Smith v. Weitzel, 47 
Tenn. App. 375, 338 S.W.2d 628, 1960 Tenn. 
App. LEXIS 85 (Tenn. Ct. App. 1960). 


14. —Unambiguous Devise of Fee — Ef- 
fect. 

Where there is primarily a clear and certain 
devise of a fee about which the testamentary 
intention is obvious and without ambiguity the 
estate thus given will not be cut down or 
lessened by subsequent words which are am- 
biguous or of doubtful meaning. Smith v. Reyn- 
olds, 173 Tenn. 579, 121 S.W.2d 572, 1938 Tenn. 
LEXIS 45 (1938). 


15. Power of Appointment. 

Words giving to widow an estate with discre- 
tionary power of appointment did not vest in 
her an absolute estate. The exercise of the 
power was a condition precedent and no benefi- 
cial interest could be enjoyed until the power 
was exercised. Word v. Morgan, 45 Tenn. 407, 
1868 Tenn. LEXIS 22 (1868). 


16. Joint Will. 

The validity of a joint will was not destroyed 
by the fact that the testators devised their 
property to a third person subject only to a life 
estate in the survivor. Beach v. Cobble, 36 Tenn. 
App. 698, 260 S.W.2d 212, 1952 Tenn. App. 
LEXIS 141 (Tenn. Ct. App. 1952). 


(a) Achild born after the making of a will, either before or after the death of 


the testator, inclusive of a mother-testator, not provided for nor disinherited, 
but only pretermitted, in the will, and not provided for by settlement made by 
the testator in the testator’s lifetime, shall succeed to the same portion of the 
testator’s estate as if the testator had died intestate. 

(b) Toward raising the portion of such child, the devisees and legatees and 
other heirs shall contribute out of the parts devised, or bequeathed to, or 
settled upon them by the testator, in the proportion borne by their respective 


devises, legacies, or settlements to the whole estate of the testator. 


History. 

Code 1858, §§ 2193, 2194 (deriv. Acts 1823, 
ch. 28, § 1); Shan., §§ 3925, 3926; Code 1932, 
§§ 8131, 8132; T.C.A. (orig. ed.), §§ 32-303, 
32-304. 


Cross-References. 
After-born heirs, § 31-2-108. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 293, 296, 297, 299-302, 829, 986, 1003. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Children Born Out of Wedlock, §§ 4, 14; 22 
Tenn. Juris., Res Judicata, §§ 16, 33; 25 Tenn. 
Juris., Wills, §§ 114, 180. 


Law Reviews. 

Decedent’s Estates: The Rights of Adopted 
Persons Under Tennessee’s Descent and Distri- 
bution and Adoption Statutes to Take by Intes- 
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_ tate Succession or by Will or Trust, 22 Mem. St. 
| U.L. Rev. 339 (1992). 


Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (II) (Herman L. 


- Trautman), 15 Vand. L. Rev. 882 (1962). 


Domestic Relations (William J. Harbison), 6 
Vand. L. Rev. 974 (19538). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 

Some Suggested Legislation in the Field of 
Wills (W. Raymond Blackard), 14 Tenn. L. Rev. 
381 (1937). 

Some Whys and Wherefores of Will-Drafting 
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— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

TennCare: Expanded Estate Recovery - Re- 
cover at ALL Cost, 45 U. Mem. L. Rev. 711 
(2015). 

Wills, Estates and Trusts (William J. Bowe), 
6 Vand. L. Rev. 1126 (1953). 

Wills — Implied Revocation — Effect of Adop- 
tion of Child Subsequent to Execution, 5 Vand. 
L. Rev. 128 (1952). 

Wills — Pretermitted Children, 17 Tenn. L. 
Rev. 405 (1943). 


NOTES TO DECISIONS 


Analysis 


. Purpose and Policy. 

—Unintentional Exclusion. 

. —Benefit of After-born Children. 
Construction and Interpretation. 
—Legally Adopted Children Included. 
—Words, “Inclusive of a Mother-Testator.” 
. —Child Believed Dead Not Covered. 

. Intent to Exclude. 

. —Omission Alone. 

10. —How Shown. 

11. —Shown by Will. 

12. —Declarations by Testator. 

13. —Surrounding Circumstances Considered. 
14. —Inferences and Presumptions. 

15. —Settlement on Child — Effect. 

16. —Posthumous Child. 

17. When No Benefit to Pretermitted Child. 
18. Construction with Other Acts. 

19. —Statutes of Adoption. 
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1. Purpose and Policy. 


2. —Unintentional Exclusion. 

This statute was not designed to diminish or 
annul the exercise of a testator’s testamentary 
power, but to supply an omitted intention in 
behalf of after-born children unintentionally 
excluded from participation in the estate. Flem- 
ing v. Phoenix Trust Co., 162 Tenn. 511, 39 
S.W.2d 277, 1930 Tenn. LEXIS 116 (19381). 

Trial court did not err by denying the alleged 
heir’s petition seeking to inherit from the dece- 
dent by being legitimized after the decedent’s 
death and then sharing in the decedent’s estate 
as a pretermitted child under T.C.A. § 32-3-103 
because the purpose of the statute was to 
protect after born children from inadvertent 
disinheritance. Lanier v. Rains, — S.W.3d —, 
2006 Tenn. App. LEXIS 61 (Tenn. Ct. App. Jan. 
11, 2006), affd in part, rev'd in part, 229 S.W.3d 
656, 2007 Tenn. LEXIS 583 (Tenn. June 28, 
2007). 


3. —Benefit of After-born Children. 

This section was intended for the benefit of 
after-born children, and not for that of the 
parent. King v. King, 166 Tenn. 115, 59 S.W.2d 
510, 1932 Tenn. LEXIS 121 (1938). 


4, Construction and Interpretation. 


5. —Legally Adopted Children Included. 

A legally adopted child acquires the same 
legal status as one born in lawful wedlock, and 
stands on the same footing as a natural child 
when adopted after the making of a will. Mar- 
shall v. Marshall, 25 Tenn. App. 309, 156 
S.W.2d 449, 1941 Tenn. App. LEXIS 110 (Tenn. 
Ct. App. 1941). 

Only a legally adopted child is entitled to the 
benefit of this section and a legal adoption can 
be accomplished only by a proceeding in sub- 
stantial compliance with the adoption statutes. 
Couch v. Couch, 35 Tenn. App. 464, 248 S.W.2d 
327, 1951 Tenn. App. LEXIS 86 (Tenn. Ct. App. 
1951). 


6. —Words, “Inclusive of a Mother-Testa- 
tor.” 

The insertion of the words “inclusive of a 
mother-testator” in the Code of 1932 was ex- 
planatory of the law as it already was and was 
not a change of the law. King v. King, 166 Tenn. 
115, 59 S.W.2d 510, 1932 Tenn. LEXIS 121 
(1933). 


7. —Child Believed Dead Not Covered. 

The section is not applicable in behalf of a son 
of testator believed by latter to be dead. Bow- 
erman v. Burris, 138 Tenn. 220, 197 S.W. 490, 
1917 Tenn. LEXIS 23 (1917). 


8. Intent to Exclude. 


9. —Omission Alone. 

The mere pretermission or omission of an 
after-born child in a will does not, without 
more, warrant inference of disinheritance, for 
to say that it did would be to say that the words 
“nor disinherited” in the provision are superflu- 
ous. King v. King, 166 Tenn. 115, 59 S.W.2d 510, 
1932 Tenn. LEXIS 121 (1933). 

Fact that testatrix did not change her will 
after birth of only child was an element of 
consideration but standing alone would not 
indicate an intention to exclude or disinherit. 
Young v. Young, 48 Tenn. App. 645, 349 S.W.2d 
545, 1961 Tenn. App. LEXIS 90 (Tenn. Ct. App. 
1961). 
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10. —How Shown. 

Disinheritance may result from explication. 
King v. King, 166 Tenn. 115, 59 S.W.2d 510, 
1932 Tenn. LEXIS 121 (1933). 


11. —Shown by Will. 

If the will expressly or impliedly discloses an 
intention to exclude children from a share in 
the estate, the statute is not to be given effect. 
Express declaration of intent to disinherit is 
not required. Fleming v. Phoenix Trust Co., 162 
Tenn. 511, 39 S.W.2d 277, 1930 Tenn. LEXIS 
116 (1981). 


12. —Declarations by Testator. 

The testator’s oral declarations as to his 
intent to exclude an after-born child are not 
admissible. Burns v. Allen, 93 Tenn. 149, 23 
S.W. 111, 1893 Tenn. LEXIS 39 (1893); Bower- 
man v. Burris, 138 Tenn. 220, 197 S.W. 490, 
1917 Tenn. LEXIS 23 (1917); Marshall v. Mar- 
shall, 25 Tenn. App. 309, 156 S.W.2d 449, 1941 
Tenn. App. LEXIS 110 (Tenn. Ct. App. 1941). 


13. —Surrounding Circumstances Con- 
sidered. 

Where will was made eight months before 
the birth of the child and eight years before 
testator’s death, the intent to exclude was ap- 
parent. Fleming v. Phoenix Trust Co., 162 Tenn. 
511, 39 S.W.2d 277, 1930 Tenn. LEXIS 116 
(1931). 

Birth of a child about four months after 
testatrix made her will in which there was no 
mention of the prospective child or her preg- 
nancy, failure to make provision therefor there- 
after, keeping will among testatrix’s papers, 
until her death about 12 years thereafter, and 
fact that the child was only child of testatrix 
and her wealthy husband showed intention to 
disinherit child born after the will was made. 
King v. King, 166 Tenn. 115, 59 S.W.2d 510, 
1932 Tenn. LEXIS 121 (1933). 

The will of a father which included no men- 
tion of an after-adopted child was sufficient 
when considered with the facts that the will 
was drawn two days before the child’s adoption, 
that the father’s estate was heavily encum- 
bered and that the father did not change the 
will in the three years before he died, for the 
court to conclude that the father intended to 
disinherit the adopted child. Marshall v. Mar- 
shall, 25 Tenn. App. 309, 156 S.W.2d 449, 1941 
Tenn. App. LEXIS 110 (Tenn. Ct. App. 1941). 

Where will of widower executed two years 
prior to second marriage named all of the then 
living children but failed to mention unborn 
children or indicate any contemplated marriage 
at time of execution, the will remaining in 
hands of draftsman until death of testator, 
children of second marriage were entitled to 
share in estate as pretermitted children. Ste- 
phens v. Stephens, 28 Tenn. App. 58, 185 
S.W.2d 915, 1944 Tenn. App. LEXIS 62 (Tenn. 
Ct. App. 1944). 
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Child born of second marriage entered into 
subsequent to execution of will and entitled to 
share in estate as pretermitted child will not be 
excluded because of fact that other parent has 
property. Stephens v. Stephens, 28 Tenn. App. 
58, 185 S.W.2d 915, 1944 Tenn. App. LEXIS 62 
(Tenn. Ct. App. 1944). 


14. —Inferences and Presumptions. 

A married woman’s will, giving her entire 
estate to her husband, provided he survived 
her, otherwise, to her bodily heirs, where she 
then had one or more children, operates to 
disinherit her child born after its execution. 
The disinheritance of the after-born child need 
not be express, but may result from an unavoid- 
able inference. Reaves v. Hager, 101 Tenn. 712, 
50 S.W. 760, 1898 Tenn. LEXIS 128 (1899). 

The presumption that there was no intention 
to exclude arises only where intention is not — 
expressed or is not necessarily implied. Bower- 
man v. Burris, 138 Tenn. 220, 197 S.W. 490, 
1917 Tenn. LEXIS 23 (1917); Fleming v. Phoe- 
nix Trust Co., 162 Tenn. 511, 39 S.W.2d 277, 
1930 Tenn. LEXIS 116 (19381). 

This section raises a presumption against 
any intention on the part of the testator to 
disinherit after-born children. Young v. Young, 
48 Tenn. App. 645, 349 S.W.2d 545, 1961 Tenn. 
App. LEXIS 90 (Tenn. Ct. App. 1961). 

Alleged heir was not born subsequent to the 
execution of the will, and the legislature ex- 
pressed no intent to attach a liberal construc- 
tion to the word “born”; the heir was disinher- 
ited by implication where the decedent, if fully 
aware of his relationship to the heir, made no 
effort to adopt or formally to legitimate her 
after the execution of his will, as disinheritance 
by implication was established. Lanier v. Rains, 
229 S.W.3d 656, 2007 Tenn. LEXIS 583 (Tenn. 
June 28, 2007). 


15. —Settlement on Child — Effect. 

A deed to a divorced wife, reciting that it was 
given to her “in settlement of all demands for 
support of child,” is not such settlement on a 
posthumous child as will prevent it from inher- 
iting under this section, especially where the 
decree of divorce had previously settled the 
same property on the wife, with a provision 
that it should not be construed, accepted, or 
taken in any way “to militate against the rights 
of the yet unborn child” of such wife. Burns v. 
Allen, 93 Tenn. 149, 23 S.W. 111, 1893 Tenn. 
LEXIS 39 (1893). 


16. —Posthumous Child. 

A posthumous child, born as anticipated by 
the testator, and not being disinherited by the 
will, nor any definite, certain, and enforceable 
provision made for it, but one dependent on the 
will and bounty of the widow, is pretermitted; 
and succeeds to the same portion of the testa- 
tor’s estate as if he died intestate. Ensley v. 
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Ensley, 105 Tenn. 107, 58 S.W. 288, 1900 Tenn. 
LEXIS 58 (1900). 


17. When No Benefit to Pretermitted 
Child. 

Where testator, a widower with two children 
remarried after the date of execution of will and 
a child was born of such marriage but where in 
view of this section a revocation of the will 
would be of no advantage to the child of the 
second marriage or to the widow there could be 
no revocation where the only effect would be to 
displace the executor appointed by the will with 
a court appointed administrator. Frank v. 
Frank, 170 Tenn. 112, 92 S.W.2d 409, 1935 
Tenn. LEXIS 114 (1936). 


- 18. Construction with Other Acts. 


19. —Statutes of Adoption. 
The statutes of adoption and of descent and 
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distribution must be read together and when 
done so it is clear that an adopted child ac- 
quires the same legal status as if she had been 
born in lawful wedlock and under this section 
an adopted child stands on the same footing as 
an after-born pretermitted child. Marshall v. 
Marshall, 25 Tenn. App. 309, 156 S.W.2d 449, 
1941 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1941). 

Only a legally adopted child is entitled to the 
benefits of this section. Couch v. Couch, 35 
Tenn. App. 464, 248 S.W.2d 327, 1951 Tenn. 
App. LEXIS 86 (Tenn. Ct. App. 1951). 


32-3-104. Death of class member before time of enjoyment. 


Where a bequest, devise, conveyance, transfer or gift is made to a class of 
persons subject to fluctuation by increase or diminution of its number in 
consequence of future births or deaths, and the time of payment, distribution, 
vestiture or enjoyment is fixed at a subsequent period or on the happening of 
a future event, and any member of the class dies before the arrival of that 
period or the happening of that event, and has issue surviving when the period 
arrives or the event happens, that issue shall take the share of the property 
that the member so dying would take if living, unless a clear intention to the 


contrary is manifested by the will, deed or other instrument. 


History. 
Acts 1927, ch. 13, .§ 1;, mod. Code 1932, 
8§ 7598, 8092; T.C.A. (orig. ed.), § 32-305. 


Cross-References. 
Representation to be per stirpes, § 31-2-106. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 174, 448. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 117. 


Law Reviews. 

Class Gifts of Future Interests: When is 
Survival Required? (Herman L. Trautman), 20 
Vand. L. Rev. 1 (1967). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1959 Tennessee Survey (Herman L. 
Trautman), 12 Vand. L. Rev. 1157 (1959). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1960 Tennessee Survey (Herman L. 
Trautman), 13 Vand. L. Rev. 1101 (1960). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (Herman L. 
Trautman), 14 Vand. L. Rev. 1253 (1961). 

Has Tennessee Abolished Its Ancient Class 


Gift Doctrine Or Only Modified It?, 7 Mem. St. 
U.L. Rev. 129 (1977). 

History of the Class Doctrine in Tennessee, 
12 Tenn. L. Rev. 115 (1934). 

Real Property — Future Interests — Tennes- 
see Class Doctrine Reburied, 34 Tenn. L. Rev. 
326 (1967). 

Real Property — 1955 Tennessee Survey 
(Wade H. Sides, Jr.), 8 Vand. L. Rev. 1110 
(1955). 

Some Whys and Wherefores of Will-Drafting 
— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

Survey of Tennessee Property Law, II. Es- 
tates in General (Toxey H. Sewell), 46 Tenn. L. 
Rev. 161 (1979). 

Testamentary Gifts of Future Interests: Is 
There an “Immediate” Problem with the Ten- 
nessee Antilapse Statute?, 17 Mem. St. U.L. 
Rev. 263 (1987). 

The Rule Against Perpetuities, 21 Tenn. L. 
Rev. 641 (1950). 

The Tennessee Class Doctrine: A Spectre At 
The Bar, 22 Tenn. L. Rev. 948 (1951). 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rey. 1238 (1957). 
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NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 
—Prospective Operation. 

—Legislative Intent. 

. Fixing Period of Distribution. 

Class Gift. 

. —Vesting of Interest. 

—Class Member Leaving No Children. 

. —Doctrine Prior to Enactment of Section. 
. Death of Devisee. 

10. —Unless Language Indicates Contrary. 
11. Avoiding Effect of Section. 


WOOBNAHAMPRWNe 


1. Construction and Interpretation. 

This section, without abolishing the class 
doctrine rule, merely adds to membership in 
the class entitled to take, at the falling in of the 
life estate or happening of other future event 
specified, the then surviving issue of anyone 
who would have been a member of the class if 
he or she had survived until that time. Wilson v. 
Smith, 47 Tenn. App. 194, 337 S.W.2d 456, 1960 
Tenn. App. LEXIS 77 (Tenn. Ct. App. 1960). 


2. —Prospective Operation. 

The statute is not retroactive, but prospec- 
tive, applying to devises or gifts made subse- 
quent to its passage. Jennings v. Jennings, 165 
Tenn. 295, 54 S.W.2d 961, 1932 Tenn. LEXIS 50 
(1932). 

This section is prospective in operation and 
does not deal with any case where a bequest, 
devise or conveyance had already been made at 
the time of its enactment. Moulton v. Dawson, 
215 Tenn. 184, 384 S.W.2d 233, 1964 Tenn. 
LEXIS 550 (1964); Walker v. Applebury, 218 
Tenn. 91, 400 S.W.2d 865, 1965 Tenn. LEXIS 
510, 1966 Tenn. LEXIS 551 (1965), overruled in 
part, Rutherford County v. Wilson, 121 S.W.3d 
591, 2003 Tenn. LEXIS 1023 (Tenn. 2003). 


3. —Legislative Intent. 

The caption of the 1927 Act along with the 
body of the act could be examined to assist the 
court in interpretation of this section. Walker v. 
Applebury, 218 Tenn. 91, 400 S.W.2d 865, 1965 
Tenn. LEXIS 510, 1966 Tenn. LEXIS 551 
(1965), overruled in part, Rutherford County v. 
Wilson, 121 S.W.3d 591, 2003 Tenn. LEXIS 
1023 (Tenn. 2003). 


4, Fixing Period of Distribution. 

The subsequent period for distribution may 
be indicated as at or after the death of some 
prior taker of the estate, or after a certain time 
or event. Frierson v. Van Buren, 15 Tenn. 605, 
15 Tenn. 606, 1835 Tenn. LEXIS 46 (1835); 
Satterfield v. Mayes, 30 Tenn. 58, 1850 Tenn. 
LEXIS 52 (1849); Morton v. Morton, 32 Tenn. 
318, 1852 Tenn. LEXIS 73 (1852); Fulkerson v. 
Bullard, 35 Tenn. 260, 1855 Tenn. LEXIS 50 
(1855); Beasley v. Jenkins, 39 Tenn. 191, 1858 


Tenn. LEXIS 277 (Tenn. Dec. 1858); Parrish v. 
Groomes, 1 Cooper’s Tenn. Ch. 581 (1874); 
Connell v. McKenna, 2 Shan. 190 (1876); Sand- 
ers v. Byrom, 112 Tenn. 472, 79 S.W. 1028, 1903 
Tenn. LEXIS 116 (1903). 

The subsequent period for distribution may 
be fixed and established by the use of such 
expressions as “then living,” referring to some 
event, as the death of a life tenant, or to those 
living at the death of the life tenant or other 
first taker. Deadrick v. Armour, 29 Tenn. 588, 
1850 Tenn. LEXIS 39 (1850); Kansas City Land 
Co. v. Hill, 87 Tenn. 589, 11 S.W. 797, 1889 
Tenn. LEXIS 12, 5 L.R.A. 45 (1889); Blass v. 
Helms, 93 Tenn. 166, 23 S.W. 138, 1893 Tenn. 
LEXIS 42 (1893); Nichols v. Guthrie, 109 Tenn. 
535, 73 S.W. 107, 1902 Tenn. LEXIS 91 (1903); 
Tate v. Tate, 126 Tenn. 169, 148 S.W. 1042, 1912 
Tenn. LEXIS 52 (1912). 


5. Class Gift. 

Where nothing in trust instrument indicated 
that remainder was not to vest, gift to trust, 
created for benefit of daughter of settlor with 
remainder to children of body of daughter or by 
legal adoption, was taxable on basis of Class B 
remainderman under gift tax statute where the 
daughter only had an adopted child at time of 
gift, despite the legal presumption that the 
daughter was capable of having children of her 
own who would have been Class A remainder- 
men under provisions of §§ 67-8-101, 67-8-102, 
67-8-104, 67-8-105. Karsch v. Atkins, 203 Tenn. 
350, 313 S.W.2d 253, 1958 Tenn. LEXIS 310 
(1958). 


6. —Vesting of Interest. 

Where a daughter took an estate for life, with 
remainder to children, and, in default of such 
surviving, to brothers and sisters, a partition 
deed by the latter was valid to convey all rights 
as contingent remaindermen in grantee’s es- 
tate. Frank v. Frank, 153 Tenn. 215, 280 S.W. 
1012, 1925 Tenn. LEXIS 21 (1926). 

By virtue of this statute, where applicable, 
the rule now is that notwithstanding that the 
time of payment or distribution of the estate is 
fixed at a subsequent period, or upon the hap- 
pening of a future event, the individual mem- 
bers of the class will take vested transmissible 
interest unless the will, considered as a whole 
in the light of all the circumstances, manifest a 
clear intention to the contrary. Harris v. 
France, 33 Tenn. App. 333, 232 S.W.2d 64, 1950 
Tenn. App. LEXIS 111 (Tenn. Ct. App. 1950). 

In suit for construction of will which provided 
that if both remaindermen predeceased life 
tenant then property should go to heirs per 
stirpes, court held that heirs alive at time of 
death of second remainderman, which occurred 
before death of life tenant, took vested interest 
at such time. Nicholson v. Nicholson, 496 
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| $.W2d 477, 1973 Tenn. LEXIS 478 (Tenn. 
_ 1973). 


Tennessee Class Gift Statute, T.C.A. § 32-3- 


_ 104, applies to the conveyance at issue; because 
| one of the grantees predeceased the life tenant, 
| his share would pass to his issue, and, because 
| his wife was not his issue, she did not take an 
_ interest under T.C.A. § 32-3-104. Rutherford 


County v. Wilson, 121 S.W.3d 591, 2003 Tenn. 
LEXIS 368 (Tenn. 2003), cert. denied, Baskin v. 


- Rutherford County, 160 L. Ed. 2d 20, 125 S. Ct. 


51, 543 U.S. 815, 2004 U.S. LEXIS 5597 (2004). 


7, —Class Member Leaving No Children. 

Where will devised real estate to widow for 
life and at her death real estate went to broth- 
ers and sisters of deceased “or their children if 
any of them should be dead and leave children, 
share and share alike” a class gift was devised 
so that grantees of brother who predeceased 
widow and left no children were not entitled to 
share real estate with children of brothers and 
sisters who predeceased widow. Denison v. Jow- 
ers, 192 Tenn. 356, 241 S.W.2d 427, 1951 Tenn. 
LEXIS 412 (1951), overruled in part, Moulton v. 
Dawson, 215 Tenn. 184, 384 S.W.2d 233, 1964 
Tenn. LEXIS 551 (1964). 


8. —Doctrine Prior to Enactment of Sec- 
tion. 

The class doctrine as it existed prior to the 
enactment of this section in 1927 and as appli- 
cable to bequests made prior to that time to the 
effect that where a bequest is made to a class of 
persons subject to fluctuation or diminution of 
its number in consequence of future births or 
deaths and the time of payment or distribution 
of the fund is fixed at a subsequent period or on 
the happening of a future event, the entire 
interest vests in such persons only as at that 
time fall within the description of persons con- 
stituting such class. Moulton v. Dawson, 215 
Tenn. 184, 384 S.W.2d 233, 1964 Tenn. LEXIS 
550 (1964); Walker v. Applebury, 218 Tenn. 91, 
400 S.W.2d 865, 1965 Tenn. LEXIS 510, 1966 
Tenn. LEXIS 551 (1965), overruled in part, 
Rutherford County v. Wilson, 121 S.W.3d 591, 
2003 Tenn. LEXIS 1023 (Tenn. 2003). 


9. Death of Devisee. 
Where member of a class took a vested inter- 
est in land upon death of testator but died 
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during lifetime of life tenant, adopted son of 
such member took father’s share from father 
even though not himself a member of the class. 
Walker v. Applebury, 218 Tenn. 91, 400 S.W.2d 
865, 1965 Tenn. LEXIS 510, 1966 Tenn. LEXIS 
551 (1965), overruled in part, Rutherford 
County v. Wilson, 121 S.W.3d 591, 2003 Tenn. 
LEXIS 1023 (Tenn. 2008). 


10. —Unless Language Indicates Con- 
trary. 

Under this section class takes a vested trans- 
missible interest in remainder upon death of 
testator unless (1) the will taken as a whole in 
light of the circumstances requires the remain- 
der to remain contingent and not vest during 
the life of the life tenant in order to carry out 
clear intent of testator or (2) there is language 
in the will expressly providing the remainder 
not vest during the life of the life tenant. 
Walker v. Applebury, 218 Tenn. 91, 400 S.W.2d 
865, 1965 Tenn. LEXIS 510, 1966 Tenn. LEXIS 
551 (1965), overruled in part, Rutherford 
County v. Wilson, 121 S.W.3d 591, 2003 Tenn. 
LEXIS 1023 (Tenn. 2003). 

Where will devised certain realty to testatrix’ 
husband for life and then to members of certain 
family with provision for sale of land with 
proceeds to go to such family if husband ne- 
glected land and certain other land was devised 
to husband for life and then to family heirs and 
nothing in will indicated an intention by testa- 
trix that remainder remain contingent, mem- 
bers of family took vested transmissible inter- 
est in land on death of testator. Walker v. 
Applebury, 218 Tenn. 91, 400 S.W.2d 865, 1965 
Tenn. LEXIS 510, 1966 Tenn. LEXIS 551 
(1965), overruled in part, Rutherford County v. 
Wilson, 121 S.W.3d 591, 2003 Tenn. LEXIS 
1023 (Tenn. 2003). 


11. Avoiding Effect of Section. 

Residuary clause in will which devised and 
bequeathed to “my closest living relatives” was 
intended to avoid the effect of this section, and, 
therefore, to limit the class of beneficiaries to 
those “closest relatives” who were actually liv- 
ing at the time of the testator’s death. Estate of 
Robison v. Carter, 701 S.W.2d 218, 1985 Tenn. 
App. LEXIS 3147 (Tenn. Ct. App. 1985). 


32-3-105. Death of devisee or legatee before death of testator. 


(a) Whenever the devisee or legatee or any member of a class to which an 
immediate devise or bequest is made, dies before the testator, or is dead at the 
making of the will, leaving issue that survives the testator, the issue shall take 
the estate or interest devised or bequeathed that the devisee or legatee or the 
member of the class, as the case may be, would have taken, had that person 
survived the testator, unless a different disposition thereof is made or required 


by the will. 


(b) Subsection (a) shall apply also to a revocable (living) trust that became 
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irrevocable upon the death of its settlor or grantor. The surviving issue of a 
beneficiary who predeceased a settlor or grantor shall take the trust interest — 
the beneficiary would have received had the beneficiary survived the settlor or 

grantor, unless the trust agreement provides otherwise. 


History. 

Code 1858, § 2196 (deriv. Acts 1851-1852, ch. 
180, § 3); Shan., § 3928; Code 1932, § 8134; 
Acts 1941, ch. 61, § 1; C. Supp. 1950, § 8134; 
T.C.A. (orig. ed.), § 32-306; Acts 1989, ch. 364, 
§ 4; 1997, ch. 426, § 20. 


Compiler’s Notes. 

Acts 1997, ch. 426, § 26 provided that the 
amendments to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998, and to all wills, other 
documents and proceedings related thereto. 


Cross-References. 
Inapplicability of provisions, revocation of 
will by divorce or annulment, § 32-1-202. 
Representation to be per stirpes, § 31-2-106. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 448, 455, 915, 989. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §§ 137, 172. 


Law Reviews. 
Class Gifts of Future Interests: When is 


Survival Required? (Herman L. Trautman), 20 
Vand. L. Rev. 1 (1967). 

Joint and Mutual Wills in Tennessee — Va-— 
lidity, Contractual Limitations, and Effect on 
the Estate Tax Marital Deduction (Robert L. 
McMurray), 42 Tenn. L. Rev. 305 (1975). 

Mutual and Strictly Reciprocal Wills in Ten- 
nessee (Edward Michael Ellis), 41 Tenn. L. Rev. — 
877 (1974). 

Property Law — Wills — Effect of Lapsed 
Residuary Gifts in the State of Tennessee, 73 
Tenn L. Rev. 711 (2006). 

Testamentary Gifts of Future Interests: Is_ 
There an “Immediate” Problem with the Ten- 
nessee Antilapse Statute?, 17 Mem. St. U.L. 
Rev. 263 (1987). 

The Tennessee Class Doctrine: A Spectre At 
The Bar, 22 Tenn. L. Rev. 943 (1951). 

Wills — Anti-Lapse Statutes — Beneficiaries 
of Class Gift Dead at Will’s Execution, 9 Vand. 
L. Rev. 577 (1956). 

Wills — Construction — Gift Over on Death 
Without Issue When Specified Time for Taking — 
Possession is Mentioned by Testator, 3 Vand. L. 
Rev. 345 (1950). 

To Lapse or Not to Lapse: Does the Tennessee 
Antilapse Statute Further the Testator’s In- 
tent?, 50 U. Mem. L. Rev. 169 (Fall 2019). 


NOTES TO DECISIONS 


Analysis 

1. Construction and Interpretation. 

2. —Word, “Issue.” 

3. —Insurance Beneficiary — Not Legatee. 

4. —Beneficiary Without Issue Predeceasing 
Testator. 

5. —Cases Which Must Be Determined Under 
Prior Law. 


6. Construction with Other Acts. 

7. —Adoption Statute. 

8. —Inheritance Tax Statutes. 

9. —Simultaneous Death. 

10. Issue Taking. 

11. —Testator’s Intent. 

12. —Beneficiary Known by Testator to Be 
Dead. 

13. —Beneficiary Predeceasing Testator. 

14. Mutual and Reciprocal Wills. 

15. —Evidence. 


1. Construction and Interpretation. 

This section is in furtherance of what is 
presumed to have been the intention of the 
testator and, in order to effect that object, 
should be liberally construed. Weiss v. Broad- 
way Nat’l Bank, 204 Tenn. 563, 322 S.W.2d 427, 
1959 Tenn. LEXIS 311 (1959). 


This statute is not for the benefit of the dead 
devisee or legatee but is intended to safeguard 
the interests of those who take under him. 
Weiss v. Broadway Nat'l Bank, 204 Tenn. 563, 
322 S.W.2d 427, 1959 Tenn. LEXIS 311 (1959). 

Anti-lapse statute, T.C.A. § 32-3-105, did not 
apply to the gifts the decedent made to sisters 
in decedent’s will where the sisters all prede- 
ceased the decedent and decedent failed to 
specify how to distribute the gifts in the event 
that all sisters predeceased decedent; since the 
residuary estate had lapsed, it would pass by 
intestate succession. In re Estate of Snapp, 233 
S.W.3d 288, 2007 Tenn. App. LEXIS 113 (Tenn. 
Ct. App. Feb. 28, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 752 (Tenn. Aug. 
20, 2007). 


2. —Word, “Issue.” 

Word “issue” as used in this section is to be 
construed in connection with statute of adop- 
tion; and adopted child took as a natural child. 
Craft v. Blass, 8 Tenn. App. 498, — S.W.2d —, 
1928 Tenn. App. LEXIS 169 (Tenn. Ct. App. 
1928). 

The word “issue” as used herein was used by 
the legislature in order to express its purpose of 
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| saving the gift if there were any direct descen- 


dants of the donee and not with the intention of 
declaring a different rule of inheritance in the 


_ cases of gifts so saved. White v. Kane, 178 Tenn. 


469, 159 S.W.2d 92, 1941 Tenn. LEXIS 77 
(1942). 

The word “issue” as used in this section 
means that such issue take per stirpes and not 
per capita. White v. Kane, 178 Tenn. 469, 159 
S.W.2d 92, 1941 Tenn. LEXIS 77 (1942). 

The legislative intent as of January, 1978, 
was that “issue” as used in the anti-lapse stat- 
ute did not include illegitimate children. 
Decker v. Meriwether, 708 S.W.2d 390, 1985 
Tenn. App. LEXIS 3162 (Tenn. Ct. App. 1985). 


3. —Insurance Beneficiary — Not Legatee. 


A wife named as the beneficiary in a benefit 
certificate, taken out by her husband as a 
member in an order, bylaws of which permit the 
member to change the beneficiary at his plea- 
sure, is not a legatee in the sense of this 
statute, and, upon her death before that of her 
husband, her issue surviving him will not take 
the proceeds of the certificate. Handwerker v. 
Diermeyer, 96 Tenn. 619, 36 S.W. 869, 1896 
Tenn. LEXIS 16 (1896). 


4. —Beneficiary Without Issue Predeceas- 
ing Testator. 

Where the devisee or legatee dies before the 
death of the testator, and leaves no issue sur- 
viving the testator, this statute is inapplicable; 
and the devise or legacy lapses, as it did before 
this statute. Strong v. Ready, 28 Tenn. 168, 
1848 Tenn. LEXIS 64 (1848); Morton v. Morton, 
32 Tenn. 318, 1852 Tenn. LEXIS 73 (1852); 
Dixon v. Cooper, 88 Tenn. 177, 12 S.W. 445, 
1889 Tenn. LEXIS 40 (1889), superseded by 
statute as stated in, Jacobsen v. Flathe, — 
S.W.2d —, 1997 Tenn. App. LEXIS 635 (Tenn. 
Ct. App. Sept. 17, 1997); Jones v. Hunt, 96 
Tenn. 369, 34 S.W. 693, 1895 Tenn. LEXIS 39 
(1896). 

Where the devisee or legatee predeceases the 
testator, and leaves no issue that survives the 
testator, the devise or legacy is not saved from 
lapsing because the devisee or legatee had, by 
will, disposed of his such expectant estate, and 
the original testator, knowing of this disposi- 
tion by such probated will, did not recall the 
devise or legacy, for this statute has no appli- 
cation in such case. Dixon v. Cooper, 88 Tenn. 
177, 12 S.W. 445, 1889 Tenn. LEXIS 40 (1889), 
superseded by statute as stated in, Jacobsen v. 
Flathe, — S.W.2d —, 1997 Tenn. App. LEXIS 
635 (Tenn. Ct. App. Sept. 17, 1997). 

Where devise was to sister of testatrix, “and, 
if she be dead, to her children,” and the sister 
and a child of the sister died thereafter and 
before testatrix died, the children of the de- 
ceased child of the sister were not entitled to 
take under the will. Grant v. Mosely, 52 S.W. 
508, 1899 Tenn. Ch. App. LEXIS 17 (1899). 
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Where an adopted son died without issue, 
prior to the death of his mother by adoption, his 
legacy under her will lapsed and the legacy 
descended to her natural heirs as in case of 
intestacy, to the exclusion of the son’s heirs, 
since this section applies only to persons who 
die leaving issue who survive testator. Garner 
v. Home Bank & Trust Co., 171 Tenn. 652, 107 
S.W.2d 223, 1937 Tenn. LEXIS 147 (1937). 

Where there is an immediate gift to a devisee 
or legatee, and a gift over in case of the death 
without issue of the devisee or legatee, the gift 
overtakes effect only if the devisee or legatee 
predeceases testator, in the absence of a con- 
trary intention clearly indicated in the will and 
codicil. Martin v. Taylor, 521 S.W.2d 581, 1975 
Tenn. LEXIS 692 (Tenn. 1975). 

Where the disposition of devised property is 
preceded by a prior estate for life or years, a gift 
over in case of the death of the devisee without 
issue takes effect only if the death occurs dur- 
ing the period of the intervening estate, in the 
absence of a contrary intention expressed in the 
will. Martin v. Taylor, 521 S.W.2d 581, 1975 
Tenn. LEXIS 692 (Tenn. 1975). 

Where the beneficiaries predeceased the tes- 
tatrix and died without issue, the Tennessee 
anti-lapse statute was not applicable. The pro- 
bate court correctly concluded that the lapsed 
gifts created a partial intestacy, and the lapsed 
gifts passed to the heirs at law. In re Estate of 
McFarland, 167 S.W.3d 299, 2005 Tenn. LEXIS 
624 (Tenn. 2005). 


5. —Cases Which Must Be Determined Un- 
der Prior Law. 

Cases not within the scope of this statute, or 
cases to which it is inapplicable, must be deter- 
mined upon the law as it existed before the 
enactment. The law before this statute was 
that all devises and legacies lapsed, if the 
devisee or legatee died in the lifetime of the 
testator. Dixon v. Cooper, 88 Tenn. 177, 12 S.W. 
445, 1889 Tenn. LEXIS 40 (1889), superseded 
by statute as stated in, Jacobsen v. Flathe, — 
S.W.2d —, 1997 Tenn. App. LEXIS 635 (Tenn. 
Ct. App. Sept. 17, 1997), citing Morton v. Mor- 
ton, 32 Tenn. 318, 1852 Tenn. LEXIS 73 (1852). 


6. Construction with Other Acts. 


7. —Adoption Statute. 

Word “issue” as used refers to adopted child 
the same as a natural child. Craft v. Blass, 8 
Tenn. App. 498, — S.W.2d —, 1928 Tenn. App. 
LEXIS 169 (Tenn. Ct. App. 1928). 

The statutes of adoption and of descent and 
distribution must be read together and when 
done so it is clear that an adopted child ac- 
quires the same legal status as if she had been 
born in lawful wedlock and under § 32-3-103 
an adopted child stands on the same footing as 
an after-born pretermitted child. Marshall v. 
Marshall, 25 Tenn. App. 309, 156 S.W.2d 449, 
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1941 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1941). 


8. —Inheritance Tax Statutes. 

Where husband predeceased wife by 49 days, 
and will of wife left property to husband, and 
daughter of husband by a previous marriage 
took the property by virtue of the lapsed legacy 
recipient was liable for inheritance tax imposed 
on class B recipient, since she took as step- 
daughter, and not as daughter, since husband 
never had the property. First Nat'l Bank v. 
McCanless, 184 Tenn. 114, 195 S.W.2d 756, 
1946 Tenn. LEXIS 266, 168 A.L.R. 266 (1946). 


9. —Simultaneous Death. 

This section is applicable in simultaneous 
death cases where one decedent is the benefi- 
ciary of another and should be construed in 
conjunction with the Uniform Simultaneous 
Death Act, title 31, ch. 3. Brundige v. Alexan- 
der, 547 S.W.2d 232, 1976 Tenn. LEXIS 510 
(Tenn. 1976). 

Where husband and wife died simultane- 
ously and the wife’s will left the residue of her 
estate to the husband, the mandate of § 31-3- 
102 that the property of each person who died 
simultaneously shall be disposed of as if he had 
survived requires the court in construing the 
wife’s will to assume that the husband died 
first, thus activating this section and making it 
applicable. Brundige v. Alexander, 547 S.W.2d 
232, 1976 Tenn. LEXIS 510 (Tenn. 1976). 


10. Issue Taking. 

Under this section the issue that survives a 
deceased devisee or legatee takes as the substi- 
tuted devisee or legatee of the deceased ances- 
tor just as if their names had been inserted in 
the will by the testator. Weiss v. Broadway Nat’! 
Bank, 204 Tenn. 563, 322 S.W.2d 427, 1959 
Tenn. LEXIS 311 (1959). 


11. —Testator’s Intent. 

The desire or intention of testator must find 
expression in the will. Dixon v. Cooper, 88 Tenn. 
177, 12 S.W. 445, 1889 Tenn. LEXIS 40 (1889), 
superseded by statute as stated in, Jacobsen v. 
Flathe, — S.W.2d —, 1997 Tenn. App. LEXIS 
635 (Tenn. Ct. App. Sept. 17, 1997); Jones v. 
Hunt, 96 Tenn. 369, 34 S.W. 693, 1895 Tenn. 
LEXIS 39 (1896). 

Where beneficiary of will predeceased testa- 
trix by nearly two years, testatrix was pre- 
sumed to know of death of beneficiary and her 
failure to make a change in the will indicated 
that she intended an absolute gift to beneficiary 
as against contention that she only intended to 
create power of appointment under holographic 
will which provided “Should anything happen 
to me want Mr. Gus Weiss to open box and 
dispose of contents as he sees fit to.” Weiss v. 
Broadway Nat'l Bank, 204 Tenn. 563, 322 
S.W.2d 427, 1959 Tenn. LEXIS 311 (1959). 
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12. —Beneficiary Known by Testator to Be 
Dead. 

Where the testator named in his will, as 
devisees or legatees, two children whom he 
knew to be dead, their devises or bequests 
descend to their respective descendants. 
Darden v. Harrill, 78 Tenn. 421, 1882 Tenn. 
LEXIS 199 (1882). 


13. —Beneficiary Predeceasing Testator. 

The estate devised or bequeathed to one who 
dies before the death of the testator, leaving 
issue alive at the latter date, passes to such 
surviving issue. Jones v. Hunt, 96 Tenn. 369, 34 
S.W. 698, 1895 Tenn. LEXIS 39 (1896); 
Handwerker v. Diermeyer, 96 Tenn. 619, 36 
S.W. 869, 1896 Tenn. LEXIS 16 (1896). 

Where testator devised a portion of his real 
property to his son and at a later date conveyed 
the same property to the same son by deed with 
a provision if the son should predecease him 
and son predeceased testator, will spoke as of 
time of testator’s death and such property 
passed to the heirs of the son under this section. 
Newman v. Proffitt, 59 Tenn. App. 397, 440 
S.W.2d 827, 1968 Tenn. App. LEXIS 353 (Tenn. 
Ct. App. 1968). 

This section preserves lapsed legacies only 
where the deceased legatee dies with issue. 
Skovron v. Third Nat’l Bank, 509 S.W.2d 497, 
1973 Tenn. App. LEXIS 318, 83 A.L.R.3d 111 
(Tenn. Ct. App. 1973). 

Where a will provided for equal distribution 
of the estate to the two children of the testatrix, 
‘af they survive me,” without provision for dis- 
position of the residuary in the event only one 
child should survive testatrix, which is what 
occurred, the right of the deceased child to take 
did not terminate upon her death and, under 
T.C.A. § 32-3-105, her daughter took her share 
as a surviving issue. Bybee v. Westrick (In re 
Will of Bybee), 896 S.W.2d 792, 1994 Tenn. App. 
LEXIS 725 (Tenn. Ct. App. 1994), appeal de- 
nied, 1995 Tenn. LEXIS 158 (Tenn. Apr. 3, 
1995). 


14. Mutual and Reciprocal Wills. 

Where identical wills were executed by hus- 
band and wife on same date with same attest- 
ing witnesses and with each leaving all prop- 
erty to the other, such wills are mutual and 
reciprocal and will of wife who died first was 
only will of the parties and will of husband who 
died subsequently was ineffective so that es- 
tates of both husband and wife passed to heirs 
of husband under laws of descent and distribu- 
tion with anti-lapse statute being inapplicable 
and not having effect of causing property to 
pass to heirs of wife under will of husband. In re 
Estate of Bright, 482 S.W.2d 555, 1972 Tenn. 
LEXIS 357 (Tenn. 1972), cert. denied, Womack 
v. Fair, 409 U.S. 915, 93 S. Ct. 237, 34 L. Ed. 2d 
177, 1972 U.S. LEXIS 1091 (1972). 


15. —Evidence. 
Evidence that wills written at different times 
contained reciprocal language, were bound to- 
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_ gether in one will jacket and found in joint lock 
_ box was insufficient to establish that husband 


and wife intended to create joint wills contrac- 


_ tually binding on the last to die and, pursuant 
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to this section, grandchildren of wife, who was 
the first to die, took the estate. In re Estate of 
Hurdle, 868 S.W.2d 627, 1993 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. 1993). 


i 32-3-106. Testamentary additions to trusts. 


(a)(1) A devise or bequest, the validity of which is determinable by the law 
of this state, may be made by a will to the trustee or trustees of a trust 
established or to be established by the testator or by the testator and some 
other person or persons or by some other person or persons (including a 
funded or unfunded life insurance trust, although the trustor has reserved 
any or all rights of ownership of the insurance contracts) if the trust is 
identified in the testator’s will and its terms are set forth in a written 
instrument (other than a will) executed before or concurrently with the 
execution of the testator’s will or in the valid last will of a person who has 
predeceased the testator (regardless of the existence, size or character of the 
corpus of the trust). 

(2) The devise or bequest shall not be invalid because the trust is 
amendable or revocable, or both, or because the trust was amended after the 
execution of the will or after the death of the testator. 

(3) Unless the testator’s will provides otherwise, the property so devised 
or bequeathed: 

(A) Shall not be deemed to be held under a testamentary trust of the 
testator but shall become a part of the trust to which it is given; and 

(B) Shall be administered and disposed of in accordance with the 
instrument or will setting forth the terms of the trust, including any 
amendments thereto made before the death of the testator (regardless of 
whether made before or after the execution of the testator’s will) and, ifthe 
testator’s will so provides, including any amendments to the trust made 
after the death of the testator. 

(4) Arevocation or termination of the trust before the death of the testator 
shall cause the devise or bequest to lapse. 

(b) This section shall have no effect upon any devise or bequest made by a 


will executed prior to March 17, 1961. 


(c) This section shall be so construed as to effectuate its general purpose to 


make uniform the law of those states which enact it. 
(d) This section shall be known and may be cited as the “Uniform Testa- 


mentary Additions to Trusts Act.” 


History. 
Acts 1961, ch. 303, §§ 1-4; T.C.A., § 32-307. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 25, 
1011. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-609. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (Herman L. 
Trautman), 14 Vand. L. Rev. 1253 (1961). 

Family Trust in Estate Planning in Tennes- 
see (Herman E. Taylor), 16 No. 2 Tenn. B.J. 32 
(1980). 

Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
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3$2-3-107. Contracts to make or revoke wills. 


(a) A contract to make a will or devise, or not to revoke a will or devise, or 
to die intestate can be established only by: 
(1) Provisions of a will stating material provisions of the contract; 
(2) An express reference in a will to a contract and extrinsic evidence 


proving the terms of the contract; or 


(3) A writing signed by the decedent evidencing the contract. 
(b) The execution of a joint will or mutual wills does not create a presump- 
tion of a contract to make a will, or to refrain from revoking a will. 


History. 
Acts 1977, ch. 88, §§ 1, 2; 1978, ch. 745, § 1; 
T.C.A., § 32-308. 


Compiler’s Notes. 

Acts 1978, ch. 745, § 1, provided that this 
section shall be known and may be cited as the 
“Trautman Act of 1978.” 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 23, 
26, 986. 


Law Reviews. 
Some Whys and Wherefores of Will-Drafting 


— Revised (Robert L. McMurray), 15 No. 2 
Tenn. B.J. 2 (1979). 

The Howland Will Case: Mutual Wills and 
the Dead Woman’s Statute (Donald F. Paine 
and Dan W. Holbrook), 39 No. 5 Tenn. B.J. 22 
(2003). 

“The Law of Joint Wills, A Recent Develop- 
ment” (William L. Harbison), 24 No. 3, Tenn. 
B.J. 24 (1988). 

The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


Analysis 


. Construction. 
Mutual Wills. 
—Contract. 


. Construction. 
The 1978 amendment to T.C.A. § 32-3-107 
should not be construed as applying retroac- 
tively. Junot v. Estate of Gilliam, 759 S.W.2d 
654, 1988 Tenn. LEXIS 184 (Tenn. 1988). 
T.C.A. § 32-3-107 does not apply retroac- 
tively. In re Estate of Hurdle, 868 S.W.2d 627, 
1993 Tenn. App. LEXIS 61 (Tenn. Ct. App. 
1993). 


2. Mutual Wills. 
The situation and circumstances of the par- 


$2-3-108. Marital deduction. 
(a)(1) IF, 


ties may be examined to aid in arriving at the 
meaning of what they had written and parol 
evidence is admissible to show that the wills 
were made in consideration of each other. Petty 
v. Estate of Nichols, 569 S.W.2d 840, 1977 Tenn. 
App. LEXIS 332 (Tenn. Ct. App. 1977). 


3. —Contract. 

In attempting to prove a contract to make 
mutual wills, a will, once in existence and 
afterwards destroyed, is a sufficient memoran- 
dum to satisfy the statute of frauds, and the 
execution of a will by the wife furnished suffi- 
cient consideration to support the agreement of 
the husband in respect to his will. Petty v. 
Estate of Nichols, 569 S.W.2d 840, 1977 Tenn. 
App. LEXIS 332 (Tenn. Ct. App. 1977). 


(A) A decedent dies after December 31, 1981; 

(B) Leaving a will executed, or a trust created, before September 12, 
1981, that contains a formula expressly providing that the spouse is to 
receive the maximum amount of property qualifying for the marital 


deduction allowable by federal law; 


(C) The formula referred to in subdivision (a)(1)(B) was not amended to 
refer specifically to an unlimited marital deduction under federal law at 
any time after September 12, 1981, and before the death of the decedent; 
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(D) The will or trust also contains a bequest to, or in trust for the benefit 

of, the decedent’s spouse that qualifies as qualified terminable interest 

property pursuant to § 2056(b)(7) of the Internal Revenue Code (26 U.S.C. 

§ 2056(b)(7)); 

(2) THEN, the formula referred to in subdivision (a)(1)(B) shall be 


-construed to refer to the unlimited marital deduction allowable by federal law 


as amended by subsection (a) of § 403 of the Economic Recovery Tax Act of 
/ 1981; provided, that the formula shall not be effective as to, or be deemed to, 
-convey and transfer to the decedent’s spouse, a sum in excess of the greater of: 


| \ 


(A) Two hundred fifty thousand dollars ($250,000); or 

(B) Fifty percent (50%) of the value of the adjusted gross estate of the 
decedent as defined in § 2056(c)(2) of the Internal Revenue Code (26 
U.S.C. § 2056(c)(2)) prior to its amendment by the Economic Recovery Tax 
Act of 1981; 


so that such qualified terminable interest property, as well as the property 


| passing to the spouse pursuant to the formula clause, will qualify for the 


unlimited marital deduction under § 2056 of the Internal Revenue Code (26 


U.S.C. § 2056(b)(7)), but the amount of property passing to the spouse under 


' the formula clause shall not be increased or decreased from what would have 


) 


_ passed thereunder prior to the enactment of the Economic Recovery Tax Act of 


1981: 


(3) Notwithstanding subdivision (a)(1)(D), the formula referred to in 
subdivision (a)(1)(B) will be effective as to or deemed to convey and transfer 
to the decedent’s spouse an unlimited sum, if the court having jurisdiction 
over decedent’s probate estate determines in a proceeding in which all 
beneficiaries of the estate are represented, that based on all the facts and 
circumstances the decedent intended or would have intended that the 
formula should be applied so as to take advantage of the unlimited marital 
deduction allowed by federal law as amended by subsection (a) of § 403 of 
the Economic Recovery Tax Act of 1981. This subdivision (a)(3) shall apply 
only for decedents whose deaths occur after September 12, 1981, and prior to 
October 1, 1983, and, therefore, shall in no way affect the computation of the 
amount deductible for Tennessee inheritance tax purposes pursuant to 
§ 67-8-315(a)(6). 

(b) For a decedent dying before January 1, 2016, this section shall in no way 
affect the computation of the amount deductible for Tennessee inheritance tax 
purposes pursuant to § 67-8-315(a)(6) prior to October 1, 1983. 


History. 
Acts 1983, ch. 26, § 1; T.C.A., § 32-309; Acts 
1995/, ch. 322, § 22: 2017, ch. 290, §. 10. 


Compiler’s Notes. 

Section 403 (a)(1)(A) of the Economic Recov- 
ery Act of 1981, P.L. 97-34, deleted 26 U.S.C. 
§ 2056(c) and redesignated its (d) as (c). 

Section 403(a) of the Economic Recovery Tax 


Act of 1981, referred to in this section, is 
codified generally in 1 U.S.C. § 101 et seq., and 
in titles 10, 13 and 46. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 
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NOTES TO DECISIONS 


1. Construction with Federal Statutes. tent, qualifies as one that “construes” wills as 

The provision of T.C.A. § 32-3-108(a)(5), that required by section 403(e)(3)(D) of the Eco- 
the formula is “deemed to convey and transfer nomic Recovery Tax Act of 1981. Hall v. United 
to the decedent’s spouse an unlimited sum” States, 39 F.3d 102, 1994 FED App. 370P, 1994 


contingent upon a finding by the probate court U.S, App. LEXIS 30535 (6th Cir. Tenn. 1994). 
that such would have been the decedent’s in- 


32-3-109. Trials for construction or interpretation of wills — Jurisdic- 
tion of courts. 


Any court of record having probate jurisdiction has concurrent jurisdiction 
with chancery courts for the construction or interpretation of wills, or parts 
thereof, and for establishing lost, spoliated or suppressed wills. 


History. 
Acts 1991, ch. 152, § 3. 


Cross-References. 
Trials upon validity of wills, concurrent juris- 
diction of courts, § 32-4-109. 


32-3-110. Power of appointment. 


(a) This section applies only to powers of appointment exercisable by will. 

(b) Capacity of holder of power. A power of appointment by will that is 
not subject to an express condition that it may be exercised only by a holder of 
a greater age may be exercised by a holder who has attained the age of 
eighteen (18) years. 

(c) Manner of exercise of power. Unless a contrary intent is evidenced by 
the terms of the instrument creating or limiting a power of appointment, a 
donee of a power of appointment exercisable by will may: 

(1) Make appointments of present or future interests or both; 

(2) Make appointments with conditions and limitations; 

(3) Make appointments with restraints on alienation upon the appointed 
interests; 

(4) Make appointments of interests to a trustee for the benefit of one (1) or 
more objects of the power; 

(5) Make appointments that create in the object of the power additional 
powers of appointment to permissible objects of the power of appointment 
pursuant to which the powers are created; and 

(6) If the donee could appoint outright to the object of a power, make 
appointments that create in the object of the power additional powers of 
appointment that may be exercisable in favor of such persons or entities as 
the person creating the power may direct, even though the objects of the 
additional powers of appointment may not have been permissible objects of 
the original power of appointment pursuant to which the additional powers 
are created; provided, however, that the donee may not create a power that 
would violate any applicable rule against perpetuities. 

(d) Disposition of trust property subject to power. In disposing of trust 
property subject to a power of appointment exercisable by will, a trustee acting 
in good faith shall have no liability to any appointee or take in default of 
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‘appointment for relying upon a will believed to be the will of the donee of the 
) power of appointment, for assuming that there is no will in the absence of 
) actual knowledge thereof within three (3) months after the death of the donee, 
vor for requiring that any will purporting to exercise a power of appointment be 
sadmitted to probate. The trustee’s action in accordance with the preceding 
-sentence shall not affect the rights of any appointee or taker in default of 
appointment to recover the distributed property from any person to whom the 
‘trustee has made distribution. 

(e) Applicability. This section shall be construed as being declarative of 
existing law and shall apply to all instruments granting general and special 
_ powers of appointment and all wills exercising those powers, whether existing 
p or exercised before, on, or after May 8, 2002, except that no trustee shall be 
‘liable to any person in whose favor a power of appointment may have been 
| exercised for any distribution of property made to persons entitled to take in 
‘default of the effective exercise of the power of appointment to the extent that 
the distribution has been completed prior to May 8, 2002. 


' History. Law Reviews. 

Acts 2002, ch. 735, § 8. Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Perpetuit- 
ies and the Genius of a Free State, 67 Vand. L. 
Rev. 1823 (2014). 


' Cross-References. 
Tennessee Uniform Statutory Rule Against 
' Perpetuities, title. 66, ch. 1, part 2 


| 32-3-111. Specifically devised or bequeathed property. 


(a) A specific legatee or devisee has a right to the specifically gifted or 
devised property in the testator’s estate at death or if the property has been 
‘disposed of and a contrary intention is not manifest during the testator’s 
lifetime: 

(1) Any balance of the purchase price, together with any security interest, 
owing from a purchaser to the testator at death by reason of sale of the 
property; 

(2) Any amount of a condemnation award for the taking of the property 
unpaid at death; 

(3) Any proceeds unpaid at death on fire or casualty insurance on, or other 
recovery for injury to, the property; and 

(4) Property owned by the testator at death and acquired as a result of 
foreclosure, or obtained in lieu of foreclosure, of the security interest for a 
specifically devised obligation. 

(b) If specifically devised or bequeathed property is sold or mortgaged by a 
conservator or by an agent acting within the authority of a durable power of 
attorney for an incapacitated principal, or if a condemnation award, insurance 
proceeds, or recovery for injury to the property are paid to a conservator or to 
an agent acting with the authority of a durable power of attorney for an 
incapacitated principal, the specific devisee has the right to a general pecuni- 
ary devise equal to the net sale price, the amount of the unpaid loan, the 
condemnation award, the insurance proceeds, or the recovery. 

(c) The right of a specific legatee or devisee under subsection (b) is reduced 
by any right the legatee or devisee has under subsection (a). 

(d) For the purposes of the references in subsection (b) to a conservator, 
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subsection (b) does not apply if after the sale, mortgage, condemnation, 
casualty, or recovery, it was adjudicated that the testator’s incapacity ceased 
and the testator survived the adjudication by one (1) year. 

(e) For the purposes of the references in subsection (b) to an agent acting 
within the authority of a durable power of attorney for an incapacitated 
principal: 

(1) “Incapacitated principal” means a principal who is an incapacitated 
person; 

(2) No adjudication of the principal’s incapacity need occur before death; 
and 

(3) The acts of an agent within the authority of a durable power of 
attorney are presumed to be for an incapacitated principal, the presumption 
rebuttable by clear and convincing evidence of capacity. 


History. Law Ademption by Extinction and the Applica- 

Acts 2004, ch. 866, § 3. bility of Tennessee Code Annotated Section 

aw Raviows 32-3-111 (Joshua A. Mullen), 75 Tenn. L. Rev. 
‘ 577 (2008). 


Property-Administration of Wills-Common 
NOTES TO DECISIONS 


1. Retroactive Application. death, as nothing in the statute indicated that 
Lower court erred in retroactively applying the legislature intended it to apply retroac- 
T.C.A. § 32-3-111 to a stepson’s attempt to tively. Stewart v. Sewell, 215 S.W.3d 815, 2007 


recover the proceeds from the sale of property Tenn. LEXIS 137 (Tenn. 2007). 
that had taken place before the decedent’s 


32-3-112. Disposition of residue. 


If the residue of the decedent’s testamentary estate or the residue of a 
revocable trust created by the decedent that becomes irrevocable at the 
settlor’s death is devised to two (2) or more persons, the share of a residuary 
devisee that fails for any reason passes to the other residuary devisee, or to the 
other residuary devisees, in proportion to the interest of each in the remaining 
part of the residue, unless the decedent’s will or trust agreement or § 32-3-105 
provides for a different disposition. 


History. 
Acts 2007, ch. 8, § 2; 2012, ch. 886, § 8. 


32-3-113. Application of federal estate tax or generation-skipping 
transfer tax law for certain decedents. 


(a)(1) A will or trust of a decedent, who dies after December 31, 2009, but 
before January 1, 2011, that contains a formula referring to the “unified 
credit,” “estate tax exemption,” “applicable exemption amount,” “applicable 
credit amount,” “applicable exclusion amount,” “generation-skipping trans- 
fer tax exemption,” “GST exemption,” “marital deduction,” “maximum mari- 
tal deduction,” or “unlimited marital deduction,” or that measures a share of 
an estate or trust based on the amount that can pass free of federal estate 
taxes or the amount that can pass free of federal generation-skipping 
transfer taxes, or that is otherwise based on a similar provision of federal 
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_ estate tax or generation-skipping transfer tax law, shall be deemed to refer 

to the federal estate and generation-skipping transfer tax laws as they 

applied with respect to estates of decedents dying on December 31, 2009. 
(2) Subdivision (a)(1) shall not apply with respect to: 

(A) Awill or trust that is executed or amended after December 31, 2009, 
or manifests an intent that a contrary rule shall apply if the decedent dies 
on a date on which there is no then-applicable federal estate or generation- 
skipping transfer tax; 

(B) Awill, if the personal representative files with the clerk of the court 
in which the will is being administered, within nine (9) months of the 

__ decedent’s death, a written election to opt out of the application of the 
general rule of construction set forth in this subsection (a), together with 
the written consent to such election of each beneficiary who would have 
| received a different amount of property under the will absent this election; 
or 
(C) Atrust, if the personal representative, within nine (9) months of the 
decedent’s death, elects to opt out of the application of the general rule of 
construction set forth in this subsection (a) by delivery of written notice to 
the qualified beneficiaries of the trust; provided, that the personal repre- 
sentative first obtains written consent to such election from each qualified 
beneficiary of the trust who would have received a different amount of 
property under the trust absent such election. 

(3) If a beneficiary from whom the personal representative of a will is 
required to obtain approval pursuant to subdivision (a)(2)(B) or (a)(2)(C) is a 
trust, then the approval shall be obtained from each qualified beneficiary of 
such trust. 

(4) For the purpose of this subsection (a), the term “qualified beneficiary” 
shall have the same meaning as defined in § 35-15-1038. 

(5) For the purpose of obtaining a beneficiary’s or qualified beneficiary’s 
consent, §§ 35-15-301 — 35-15-305 shall apply. 

(6) If there is no personal representative, then the trustee of the trust may 
make the election for the trust in the manner permitted for a personal 
representative under this subsection (a). 

(7) An election by the personal representative or trustee under this 
subsection (a) shall relate back to the date of the decedent’s death for all 
purposes, including the application of title 67, chapter 8. 

(8) The reference to January 1, 2011, in this subsection (a) shall, if the 
federal estate and generation-skipping transfer tax becomes effective before 
that date, refer instead to the first date on which such tax shall become 
legally effective. 

(b) The personal representative, or any affected beneficiary under the will or 
other instrument, may bring a proceeding to determine whether the decedent 
intended that the references under subsection (a) be construed with respect to 
the law as it existed after December 31, 2009. Such a proceeding must be 
commenced within twelve (12) months following the death of the testator or 
grantor, and not thereafter. 
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History. enacted by Acts 2010, ch. 638, § 1; therefore, 
Acts 2010, ch. 638, § 1. the enactment by Acts 2010, ch. 657, § 1 was 


Code Commission Notes. Acts 2010, ch. PASC CUE CMO RRR AS BUCA e es eE 


657, § 1 purported to enact a new section hae 
§ 32-3-113. Section 32-3-113 was previously 


32-3-114. Modification of will to achieve testator’s objectives. 


To achieve the testator’s tax objectives, the court may modify the terms of a 
will in a manner that is not contrary to the testator’s probable intention. The 
court may provide that the modification has retroactive effect. 


History. enacted by Acts 2010, ch. 638, § 1; therefore, 
Acts 2010, ch. 657, § 1. the enactment by Acts 2010, ch. 657, § 1 was 


Code Commission Notes. Acts 2010, ch. designaved/ast3:/323°114 by theicode commis 


657, § 1 purported to enact a new section ate 
§ 32-3-113. Section 32-3-113 was previously 


32-3-115. Written statement or list to dispose of items of tangible 
personal property. 


(a)(1) Notwithstanding the requirements of a holographic will, a will may 
refer to a written statement or list to dispose of items of tangible personal 
property not otherwise specifically disposed of by the will, other than money, 
evidences of indebtedness, documents of title, securities, and property used 
in a trade or business. | 

(2) To be admissible under this section as evidence of the intended 
disposition, the writing: 

(A) Must: 
(i) Be either in the handwriting of the testator or signed by the 
testator; 
(ii) Be dated; and 
(iii) Describe the items and the devisees with reasonable certainty; 
(B) May be prepared before or after the execution of the will; 
(C) May be altered by the testator after its preparation, provided that 
the testator signs and dates the alteration; and 
(D) May be a writing that has no significance apart from its effect upon 
the dispositions made by the will. 

(3) If more than one (1) otherwise effective writings exist or a single 
writing contains properly signed and dated alterations, the provisions of the 
most recent writing or alteration revoke any inconsistent provisions of all 
prior writing. 

(b) A personal representative is not liable for any distribution of tangible 
personal property to the apparent devisee under the testator’s will without 
actual knowledge of the written statement or list, as described in subsection 
(a), and the personal representative has no duty to recover property distrib- 
uted without knowledge of the written statement or list. 

(c) If the writing is admitted to the probate proceeding as permitted in 
subsection (a), the recipient or recipients of items distributed in accordance 
with the written list or statement shall file a receipt for the item or items 
received in accordance with § 30-2-707. 


) 
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CONTEST 32-4-101 
h History. 
Acts 2017, ch. 290, § 11. 
CHAPTER 4 
CONTEST 

Section 

32-4-101. Certificate that will is contested — Contestant’s bond. 
/ 32-4-102. Bond of legatee or devisee. 

32-4-103. Contest in forma pauperis. 

32-4-104. Issues — When and how made up — When triable. 

32-4-105. Proof of will. 

32-4-106. Original will lost. 

32-4-107. Trial by jury — Certification to probate court. 
/ 32-4-108. Statute of limitations. 
_ 32-4-109. Trials upon validity of wills — Jurisdiction of courts. 


. $2-4-101. Certificate that will is contested — Contestant’s bond. 


(a) If the validity of any last will or testament, written or nuncupative, is 
contested, then the court having probate jurisdiction over that last will or 
testament must enter an order sustaining or denying the contestant’s right to 
contest the will. If the right to contest the will is sustained, then the court 


must: 


(1) Require the contestant to enter into bond, with surety, in the penal 
sum of five hundred dollars ($500), payable to the executor mentioned in the 
will, conditioned for the faithful prosecution of the suit, and in case of failure 
in the suit, to pay all costs that may accrue on the suit; and 

(2) Cause a certificate of the contest and the original will to be filed with 


the appropriate court for trial. 


(b) As used in this section, the term “the appropriate court for trial” means 
_ the court elected by the contestant, in the notice of contest, to conduct a trial 


upon the validity of the will. 


History. 

Code 1858, § 2173 (deriv. Acts 1835-1836, ch. 
5, § 9; 1835-1836, ch. 18, § 2); Shan., § 3905; 
Code 1932, § 8103; Acts 1980, ch. 765, § 1; 
T.C.A. (orig. ed.), § 32-401; Acts 2002, ch. 631, 
a 1. 


Cross-References. 

Circuit court jurisdiction, § 16-10-103. 

Fees of clerks of courts administering pro- 
bate matters, §§ 8-21-401, 8-21-701, 8-21-702. 

Jurisdiction of chancery courts of probate 
and related matters, title 16, ch. 16, part 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 346, 350. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-1405, 4-1502, 4-1503. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Mandamus, § 9; 25 Tenn. Juris., Wills, §§ 51, 
59, 62, 67, 68, 82. 


Law Reviews. 

Civil Procedure — Flowers v. Dyer County: 
The Death of the Motion to Dismiss for Lack of 
Subject Matter Jurisdiction, 23 Mem. St. U.L. 
Rev. 409 (1993). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (Herman L. 
Trautman), 14 Vand. L. Rev. 1253 (1961). 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman), 18 Vand. L. Rev. 1185 (1965). 

Estate, Gift and Trust Law-Joint and Mutual 
Wills-Proper Jurisdictional Vehicles for Con- 
tract-Based Mutual Wills Claims, 80 Tenn. L. 
Rev. 883 (20138). 

“The Law of Joint Wills, A Recent Develop- 
ment” (William L. Harbison), 24 No. 3, Tenn. 
B.J. 24 (1988). 

The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 
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NOTES TO DECISIONS 


32-4-101 
Analysis 

1. Nature of Proceedings. 

2. Construction with Other Acts. 

3. —Suit in Forma Pauperis. 

4. Setting Aside Probate in Common Form. 

5. —Petition to Set Aside Common Form Pro- 
bate. 

6. —Preliminary Controversy. 

7. ——Parties. 

8. ——Appeal. 

9. —Nuncupative Will. 

10. Chancery Court Jurisdiction. 

11. Circuit Court Jurisdiction. 

12. —Certification from Probate Court. 

13. —Original and Not Appellate. 

14. —Exclusive. 

15. —Determined by Statute. 

16. —Appeal from Probate Court Denying Pro- 
bate. 

17. —Compelling Probate Court to Comply. 

18. —Cessation of Probate Court’s Jurisdic- 
tion. 

19. —Probate of Earlier Will Involved. 

20. —Nuncupative Will. 

21. Procedure in Circuit Court. 

22. —Parties. 

23. —Abandonment by One Contestant. 

24. —Dismissal by Contestant. 

25. —Nonsuit by Contestant. 

26. —Contest with Legatee. 

27. —Issues. 

28. —Abandonment by Death of Party. 

29. Right to Contest. 

30. —Persons Having Intestate Rights. 

31. —Relatives of Interested Persons. 

32. —Privity between Contestants. 

33. —Person Having Greater Rights by Intes- 
tacy. 

34. —State Claiming Escheat. 

35. —Creditor of Beneficiary. 

36. —Heir Disinherited by Earlier Will. 

37. —Beneficiary Under Former Will. 

38. Summary Judgment. 

39. Contestant’s Bond. 

40. —Penalty. 

41. —Undertaking for Costs. 

42. —In Forma Pauperis. 

43. Duty of Executor to Maintain Will. 

44. Refusal of Executor to Propound Will. 

45. —Rights of Legatee or Devisee. 

46. —Administrator Pending Contest — Du- 
ties. 

47. Provision for Forfeiture of Bequest if Con- 
test. 

48. Two Wills in Existence — Effect of Failure 
to Produce First. 

49. Two Wills Offered for Probate. 

50. —Joint Wills. 

51. Persons not Parties of Record. 

52. —Effect of Judgment. 

53. —Right to Appeal. 


54. Attorney Fees and Costs. 
55. Estoppel to Contest Will. 
56. Promissory Fraud. 

57. Appeal. 


1. Nature of Proceedings. 

The proceedings are not according to those in 
equity or at law, but to those in the English 
ecclesiastical courts, as far as same are appli- 


cable under modern conditions. Lillard v. Toll-. 


iver, 154 Tenn. 304, 285 S.W. 576, 1925 Tenn. 
LEXIS 117 (1926). 

A contest of a will is an attempt by legal 
proceeding to show that the testator was inca- 
pable of making a will or that the instrument is 
the will of another by reason of undue influ- 
ence, to the end that the will may be declared 
void and the estate be administered according 
to the laws of descent and distribution. Clark v. 
Hefley, 34 Tenn. App. 389, 238 S.W.2d 513, 1950 
Tenn. App. LEXIS 154 (Tenn. Ct. App. 1950). 

Proceeding in circuit court on issue of devisa- 
vit vel non is in substance an original proceed- 
ing to probate a will. Curry v. Bridges, 45 Tenn. 
App. 395, 325 S.W.2d 87, 1959 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. 1959); Arnold v. 
Marcom, 49 Tenn. App. 161, 352 S.W.2d 936, 
1961 Tenn. App. LEXIS 102 (Tenn. Ct. App. 
1961); Bearman v. Camatsos, 215 Tenn. 231, 
385 S.W.2d 91, 1964 Tenn. LEXIS 557 (1964). 

Although it is commonly referred to as a will 
contest, the trial of an issue of devisavit vel non 
in the circuit court is an original proceeding to 
probate a will and the form of action is sui 
generis and strictly in rem being derived not 
from the common law but from the Ecclesiasti- 
cal Courts of England. Arnold v. Marcom, 49 
Tenn. App. 161, 352 S.W.2d 936, 1961 Tenn. 
App. LEXIS 102 (Tenn. Ct. App. 1961). 

A statutory proceeding to contest a will is 
analogous to the probate of a will in solemn 
form. Arnold v. Marcom, 49 Tenn. App. 161, 352 
S.W.2d 936, 1961 Tenn. App. LEXIS 102 (Tenn. 
Ct. App. 1961); Bearman v. Camatsos, 215 
Tenn. 231, 385 S.W.2d 91, 1964 Tenn. LEXIS 
557 (1964). 


2. Construction with Other Acts. 


3. —Suit in Forma Pauperis. 

Contest of will may be prosecuted in forma 
pauperis, in lieu of bond. Fiske v. Grider, 171 
Tenn. 565, 106 S.W.2d 553, 1937 Tenn. LEXIS 
138 (1937). 


4, Setting Aside Probate 
Form. 

The mode and practice in setting aside a 
common form probate, which has been adopted 
by the courts, is to require a petition to be filed 
by the proposed contestant stating the grounds 
of the contest and the petitioner’s interest in 
the matter. Gibson v. Lane, 17 Tenn. 475, 1836 


in Common 


ce 
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Tenn. LEXIS 89 (1836); Cornwell v. Cornwell, 
30 Tenn. 485, 1850 Tenn. LEXIS 159 (1850); 
| Keith v. Raglan, 41 Tenn. 474, 1860 Tenn. 
| LEXIS 93 (1860); Miller v. Miller, 52 Tenn. 723, 


Wynne v. Spiers, 26 Tenn. 394, 1846 Tenn. 
LEXIS 143 (1846); Keith v. Raglan, 41 Tenn. 
474, 1860 Tenn. LEXIS 93 (1860); Townsend v. 
Bonner, 1 Shan. 197 (1869); Crocker v. Balch, 





| 1871 Tenn. LEXIS 303 (1871). 


It is not a matter of course to set aside the 


. probate of a will made in common form, and to 


\ transfer the will to the circuit court to be 
» reprobated in solemn form on the issue of 
| devisavit vel non. Wynne v. Spiers, 26 Tenn. 


394, 1846 Tenn. LEXIS 143 (1846); Cornwell v. 


’ Cornwell, 30 Tenn. 485, 1850 Tenn. LEXIS 159 


_ (1850); Ligon v. Hawkes, 110 Tenn. 514, 75 S.W. 
| 1072, 1903 Tenn. LEXIS 76 (1903). 


ij 


Where a will has been probated in common 
form and recorded, the statute prescribes no 


' mode whatever for setting aside such probate 


by requiring it to be repropounded for probate 


' in solemn form and its validity investigated in 


_ an issue of devisavit vel non. Wynne v. Spiers, 
_ 26 Tenn. 394, 1846 Tenn. LEXIS 143 (1846); 
_ Miller v. Miller, 52 Tenn. 723, 1871 Tenn. 


LEXIS 303 (1871). 


When a will has been probated in solemn 
form no question as to its validity can thereaf- 
ter be raised except to set aside the judgment 


due to fraud in its procurement. Stacks v. 
' Saunders, 812 S.W.2d 587, 1990 Tenn. App. 
_ LEXIS 904 (Tenn. Ct. App. 1990). 


| §. —Petition to Set Aside Common Form 


Probate. 
The petition to set aside the common form 
probate of a will must state the interest of the 


_ petitioner, and must state the facts upon which 


the contest is to be made. The executor should 


_ be cited or summoned, and should answer or 


demur to the petition. Special pleas complicat- 
ing and confusing the issues should not be 
allowed in the probate court. Burrow v. Rag- 
land, 25 Tenn. 481, 1846 Tenn. LEXIS 24 
(1846); Cornwell v. Cornwell, 30 Tenn. 485, 
1850 Tenn. LEXIS 159 (1850); Miller v. Miller, 
52 Tenn. 723, 1871 Tenn. LEXIS 303 (1871). 

It is required that the petition be verified by 
affidavit; but it is too late to make objection, for 
the first time, by motion in the circuit court, to 
dismiss it for the want of an affidavit. Keith v. 
Raglan, 41 Tenn. 474, 1860 Tenn. LEXIS 93 
(1860). 


6. —Preliminary Controversy. 

The right of a proposed contestant to im- 
peach or contest a will, or to set aside the 
common form probate if the right be disputed, 
presents a distinct controversy separate from 
and preliminary to the contest itself, constitut- 
ing the corpus of a legal contestation, proper to 
be settled finally, upon the issue and evidence, 
before the issue of devisavit vel non is tried, 
and such preliminary question does not incor- 
porate itself with the subsequent contest pro- 
ceeding, if one should take place, and must be 
distinctly disposed of, and an appeal lies from a 
decision thereof, before the contest is heard. 


104 Tenn. 6, 55 S.W. 307, 1899 Tenn. LEXIS 2 
(1900); Cowan v. Walker, 117 Tenn. 135, 96 S.W. 
967, 1906 Tenn. LEXIS 37 (1906); Shaller v. 
Garrett, 127 Tenn. 665, 156 S.W. 1084, 1913 
Tenn. LEXIS 8 (1913); Winters v. American 
Trust Co., 158 Tenn. 479, 14 S.W.2d 740, 1928 
Tenn. LEXIS 178 (1929). 

Where the proponent of a will, upon petition 
of one to contest as heir of the decedent, alleges 
the illegitimacy of such contestant, the deter- 
mination of such contestant’s right to contest as 
such heir is the initial inquiry, separate from 
and preliminary to the contest itself. Napier v. 
Church, 132 Tenn. 111, 177 S.W. 56, 1915 Tenn. 
LEXIS 5 (1915). 

Although executor fails to defend the prelimi- 
nary proceedings in probate court, such defense 
may be made in circuit court. Kirkland v. Cal- 
houn, 147 Tenn. 388, 248 S.W. 302, 1922 Tenn. 
LEXIS 52 (1928). 


7. ——Parties. 

In the preliminary controversy as to the right 
to contest the validity of a will probate in 
common form by obtaining the probate court’s 
certification, the contestants petitioning for 
such certification and contest are plaintiffs and 
the executor maintaining the validity of the 
will is defendant. Cornwell v. Cornwell, 30 
Tenn. 485, 1850 Tenn. LEXIS 159 (1850); Keith 
v. Raglan, 41 Tenn. 474, 1860 Tenn. LEXIS 938 
(1860); Miller v. Miller, 52 Tenn. 723, 1871 
Tenn. LEXIS 3038 (1871). 


8. — —Appeal. 

The only contest in the preliminary contro- 
versy is that for setting aside the probate in 
common form and repropounding the will, and 
thereupon certifying it to the circuit court. The 
decision upon such preliminary contest is final, 
and may be appealed from by either party. 
Wynne v. Spiers, 26 Tenn. 394, 1846 Tenn. 
LEXIS 143 (1846); Cornwell v. Cornwell, 30 
Tenn. 485, 1850 Tenn. LEXIS 159 (1850). 

An appeal or writ of error lies to the circuit 
court from the probate court’s refusal to grant 
an application to have the probate of a will, 
made in common form, vacated and annulled. 
Johnson v. Gains, 41 Tenn. 288, 1860 Tenn. 
LEXIS 65 (1860); Townsend v. Bonner, 1 Shan. 
197 (1869). 

The right of a contestant to resist the probate 
of a will is a preliminary matter, presenting a 
separate and distinct issue from that of devisa- 
vit vel non from which an appeal in the nature 
of a writ of error may be taken. Winters v. 
American Trust Co., 158 Tenn. 479, 14 S.W.2d 
740, 1928 Tenn. LEXIS 178 (1929). 


9. —Nuncupative Will. 
Probate court can probate nuncupative will if 
no contest is filed. Jenkins v. Jenkins, 168 Tenn. 
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292, 77 S.W.2d 805, 1934 Tenn. LEXIS 56 
(1935). 

Filing of demurrer to probate of nuncupative 
will constituted a will contest. Jenkins v. Jen- 
kins, 168 Tenn. 292, 77 S.W.2d 805, 1934 Tenn. 
LEXIS 56 (1935). 


10. Chancery Court Jurisdiction. 

The chancery court has jurisdiction to set 
aside the probate of a will in common form for 
fraud, or upon other equitable grounds, and 
may direct a suit to test the validity of the will 
upon a trial of the issue of devisavit vel non, to 
be instituted by petition in the probate court 
and to be certified to the circuit court for trial in 
the regular way, but cannot send the case 
directly to the circuit court for trial. It may also 
set aside a probate in solemn form, for fraud in 
its procurement. Burrow v. Ragland, 25 Tenn. 
481, 1846 Tenn. LEXIS 24 (1846); John v. Tate, 
26 Tenn. 388, 1846 Tenn. LEXIS 142 (1846); 
Ford v. Ford, 42 Tenn. 74, 1865 Tenn. LEXIS 19 
(1865); Townsend v. Townsend, 44 Tenn. 70, 
1867 Tenn. LEXIS 15 (1867); Smith v. Harrison, 
49 Tenn. 230, 1871 Tenn. LEXIS 2 (1871); 
Simmons v. Leonard, 89 Tenn. 622, 15 S.W. 444, 
1890 Tenn. LEXIS 86 (1891); State v. Lancaster, 
119 Tenn. 638, 105 S.W. 858, 1907 Tenn. LEXIS 
27 (1907). 

The legal effect of the chancery decree setting 
aside judgment against validity of a will, pro- 
cured upon trial of the issue of devisavit vel 
non, is to restore the original probate in com- 
mon form in all its vigor. John v. Tate, 26 Tenn. 
388, 1846 Tenn. LEXIS 142 (1846); Smith v. 
Harrison, 49 Tenn. 230, 1871 Tenn. LEXIS 2 
(1871). 

The chancery court, upon setting aside judg- 
ment in contested will case for fraud, will take 
cognizance of the factum of the will itself, in 
adjusting the equities of the parties to deter- 
mine whether their equities demand a retrial 
at law or a reinstatement of the former probate 
in common form, but not to determine the 
validity of the will itself. Smith v. Harrison, 49 
Tenn. 230, 1871 Tenn. LEXIS 2 (1871). 

Since the chancery court, part 1, had juris- 
diction to remand the case to the probate court 
for a determination of the standing issue, it 
logically followed that the probate court had 
jurisdiction, on remand, to address the issue of 
the children’s standing; the placing of the des- 
ignation of “part 1” on a probate court and 
memorandum opinion was nothing more than 
an oversight, and the chancellor who presided 
over the probate court signed both the order 
and memorandum opinion. Jolley v. Henderson, 
154 $.W.3d 538, 2004 Tenn. App. LEXIS 408 
(Tenn. Ct. App. 2004), appeal denied, — S.W.3d 
—, 2004 Tenn. LEXIS 11386 (Tenn. Dec. 20, 
2004). 


11. Circuit Court Jurisdiction. 


12. —Certification from Probate Court. 
The circuit court can acquire jurisdiction only 
in one way, that is, by a certificate from the 
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probate court that the validity of the will is 
contested, such probate court being the custo- 
dian of the will and having had original juris- 
diction of its probate. Simmons v. Leonard, 89 
Tenn. 622, 15 S.W. 444, 1890 Tenn. LEXIS 86 
(1891). 

Circuit court had jurisdiction of contest not- 
withstanding the fact that upon appeal from 
probate court to circuit court the case was not 
certified for trial on issue of devisavit vel non in 
the circuit court, the jurisdiction of the circuit 
court attaching ipso facto where a contest ex- 
isted. Delaney v. First Peoples Bank, 214 Tenn. 
355, 380 S.W.2d 65, 1964 Tenn. LEXIS 484 
(1964). 

If proceedings in probate court amount to a 
will contest, probate court is required to certify 
the contest to circuit court. In re Estate of King, 
760 S.W.2d 208, 1988 Tenn. LEXIS 193 (Tenn. 
1988). 

When a person desiring to contest a will or 
testament has made his interest known, and 
his right to contest has been established, under 
the provisions of T.C.A. § 32-4-101 the court 
having probate jurisdiction must certify the 
fact of the contest to the circuit court. In re 
Estate of Powers, 767 S.W.2d 659, 1988 Tenn. 
App. LEXIS 756 (Tenn. Ct. App. 1988). 

Although the proponents of a purported last 
will by the decedent contended that the probate 
court erred in certifying all the testamentary 
instruments to the circuit court when only the 
purported last will had been admitted to pro- 
bate, the trial court did not err in certifying all 
of the testamentary documents at issue to the 
circuit court for adjudication in the will contest 
because the court was then able to decide how 
the decedent’s estate was to be distributed. In 
re Estate of Dattel, — S.W.3d —, 2020 Tenn. 
App. LEXIS 277 (Tenn. Ct. App. June 12, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
555 (Tenn. Oct. 9, 2020). 


13. —Original and Not Appellate. 

Jurisdiction of the circuit court is original 
rather than appellate. Lillard v. Tolliver, 154 
Tenn. 304, 285 S.W. 576, 1925 Tenn. LEXIS 117 
(1926); Winters v. American Trust Co., 158 
Tenn. 479, 14 S.W.2d 740, 1928 Tenn. LEXIS 
178 (1929). 


14. —Exclusive. 

The jurisdiction of the circuit court is exclu- 
sive in the matter of the contest of wills, and 
chancery courts will not entertain and try an 
issue of devisavit vel non although it is pre- 
sented in connection with matters of equitable 
cognizance. Clark v. Hefley, 34 Tenn. App. 389, 
238 S.W.2d 513, 1950 Tenn. App. LEXIS 154 
(Tenn. Ct. App. 1950). 


15. —Determined by Statute. 
Notwithstanding that general law providing 

for certification of will contests requires the 

papers to be sent from the probate court to the 


I 
/ 
f 
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circuit court which has exclusive jurisdiction in 
»such cases, law court at Johnson City had 
! statutory jurisdiction over all causes of a civil 
-nature arising within the ninth civil district, 
/ including a will contest in which the testator 
had died while residing in that district. Keys v. 
Keys, 23 Tenn. App. 188, 129 S.W.2d 11038, 1939 
| Tenn. App. LEXIS 25 (Tenn. Ct. App. 1939). 








/ 16. —Appeal from Probate Court Denying 
Probate. 

Circuit court jurisdiction is not defeated by 
_ probate court’s failure to comply with this stat- 
ute, in its failure to cause the fact of contest and 
| the record to be certified and sent up to the 
circuit court and in its failure to require the 
execution of the prescribed bonds, nor is such 
jurisdiction defeated by want of formal proceed- 
_ ings for contest, nor by the probate court’s act of 
- erroneously rendering a judgment denying the 
probate, from which an appeal was taken to the 
- circuit court instead of the prescribed certifica- 
' tion. Murrell v. Rich, 131 Tenn. 378, 175 S.W. 
| 420, 1914 Tenn. LEXIS 115 (1914). 


'17. —Compelling Probate Court to Com- 
ply. 

The probate court is bound to obey the direc- 

' tions of this section; and if it neglects or refuses 
_to do so, the circuit court may compel it by 
' certiorari or mandamus to perform its duty; 
and may, by certiorari, compel the court or its 
_ clerk to send up the original will. Wisener & 
Brown v. Maupin, 61 Tenn. 342, 1872 Tenn. 
LEXIS 383 (1872); Jenkins v. Jenkins, 168 
Tenn. 292, 77 S.W.2d 805, 1934 Tenn. LEXIS 56 
(1935). 

Exclusive jurisdiction of circuit court to de- 
termine will contest is not affected by fact that 
probate court fails to certify the record, since 
circuit court can compel certification by means 
of certiorari. Ball v. Cooter, 185 Tenn. 631, 207 
S.W.2d 340, 1948 Tenn. LEXIS 503 (1948). 


18. —Cessation of Probate Court’s Juris- 
diction. 

Where probate court refused to permit a will 
to be probated because another will had been 
probated and no appeal perfected, and granted 
petition to transfer cause to circuit court, the 
limit of probate court’s jurisdiction was reached 
and jurisdiction of circuit court ipso facto at- 
tached. Allred v. Allred, 5 Tenn. App. 200, — 
S.W. —, 1927 Tenn. App. LEXIS 49 (Tenn. Ct. 
App. 1927). 


19. —Probate of Earlier Will Involved. 
The circuit court did not lack jurisdiction of 
contested proceeding to probate a will, upon the 
ground that such proceeding was a collateral 
attack on the judgment of probate of an earlier 
will, because the proceeding to probate the 
later will was a direct proceeding and in no way 
collaterally assailed the proceedings to probate 
or the judgment probating the earlier will. 


CONTEST 


32-4-101 


Murrell v. Rich, 131 Tenn. 378, 175 S.W. 420, 
1914 Tenn. LEXIS 115 (1914). 


20. —Nuncupative Will. 

Where nuncupative will was offered for pro- 
bate and demurrer filed thereto within six 
month period and probate court certified same 
to circuit court, will could be proved in circuit 
court proceeding though hearing on demurrer 
was not held in circuit court until after expira- 
tion of six month period. Jenkins v. Jenkins, 
168 Tenn. 292, 77 S.W.2d 805, 1934 Tenn. 
LEXIS 56 (1935). 


21. Procedure in Circuit Court. 

Action of court in refusing to grant contes- 
tants’ motion for continuance, in permitting 
beneficiaries of will to be made parties propo- 
nents with executors and trustees and in as- 
sessing costs against original contestant was 
properly within court’s discretion. Curry v. 
Bridges, 45 Tenn. App. 395, 325 S.W.2d 87, 
1959 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
1959). 


22. —Parties. 

The executor is the proper party to represent 
those interested in the provisions of the will, 
upon contestant’s petition to set aside the pro- 
bate in common form, and to have the will 
certified to the circuit court. The executor who 
has so proved the will is the formal and neces- 
sary party against whom such contest suit 
should be instituted, but the persons interested 
in maintaining the will may, upon their appli- 
cation, be permitted by the court to make 
defense. Cornwell v. Cornwell, 30 Tenn. 485, 
1850 Tenn. LEXIS 159 (1850); Lassiter v. Tra- 
vis, 98 Tenn. 330, 39 S.W. 226, 1896 Tenn. 
LEXIS 227 (1897); Winters v. American Trust 
Co., 158 Tenn. 479, 14 S.W.2d 740, 1928 Tenn. 
LEXIS 178 (1929). 

This section seems to place the “executor 
mentioned in the will” in the attitude of a 
plaintiff in the circuit court, charged with the 
duty of maintaining the validity of the will, 
while the contestants are defendants denying 
its validity. Bowden v. Higgs, 77 Tenn. 343, 
1882 Tenn. LEXIS 60 (1882). 

All persons, interested either for or against 
contested will, have the right to be made par- 
ties, the proceeding being in rem. Larus v. Bank 
of Commerce & Trust Co., 149 Tenn. 126, 257 
S.W. 94, 1923 Tenn. LEXIS 87 (1923). 

The issue of devisavit vel non being a pro- 
ceeding in rem, all persons having any claim as 
heirs, next of kin or beneficiaries under other 
claimed wills may intervene. Lillard v. Tolliver, 
154 Tenn. 304, 285 S.W. 576, 1925 Tenn. LEXIS 
117 (1926). 

The circuit court controls the advent and 
withdrawal of parties litigant. Winters v. 
American Trust Co., 158 Tenn. 479, 14 S.W.2d 
740, 1928 Tenn. LEXIS 178 (1929). 
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23. —Abandonment by One Contestant. 

Abandonment of the contest by one contes- 
tant does not necessarily end the lawsuit, so 
long as there are others having an interest who 
may intervene, if they so desire. Larus v. Bank 
of Commerce & Trust Co., 149 Tenn. 126, 257 
S.W. 94, 1923 Tenn. LEXIS 87 (1923). 


24. —Dismissal by Contestant. 

After a will has been certified to the circuit 
court for contest, and the issues have been 
made up, the contestant cannot dismiss the suit 
or withdraw from the case, over the objection of 
the proponent, and prevent the proponent from 
having the issue determined by verdict and 
judgment. Larus v. Bank of Commerce & Trust 
Co., 149 Tenn. 126, 257 S.W. 94, 1923 Tenn. 
LEXIS 87 (1923); Winters v. American Trust 
Co., 158 Tenn. 479, 14 S.W.2d 740, 1928 Tenn. 
LEXIS 178 (1929). 


25. —Nonsuit by Contestant. 

In proceeding to contest will, contestant who 
was permitted to take nonsuit was nevertheless 
bound, the proceeding being in rem, and decree 
as to validity of will was res judicata as to such 
person. Arnold v. Marcom, 49 Tenn. App. 161, 
352 S.W.2d 936, 1961 Tenn. App. LEXIS 102 
(Tenn. Ct. App. 1961). 


26. —Contest with Legatee. , 

Contest may be made with any legatee, espe- 
cially where the appointment of a personal 
representative is contested as between the sev- 
eral applicants. Miller v. Miller, 52 Tenn. 723, 
1871 Tenn. LEXIS 303 (1871). 


27. —Issues. 

Issues are made in the circuit court for the 
contest of a will, although no particular plead- 
ings are required except that the validity of the 
will shall be affirmed and denied. Bowman v. 
Helton, 7 Tenn. App. 325, — S.W.2d —, 1928 
Tenn. App. LEXIS 47 (Tenn. Ct. App. 1928). 


28. —Abandonment by Death of Party. 

The statutes designed to avoid abatement of 
actions on account of death of a party are 
applicable. Winters v. American Trust Co., 158 
Tenn. 479, 14 S.W.2d 740, 1928 Tenn. LEXIS 
178 (1929). 


29. Right to Contest. 

A will contest does not involve a decedent’s 
right to devise and bequeath property. There- 
fore, the trial court does not have jurisdiction to 
entertain a claim based upon an alleged con- 
tract to dispose of an estate in a particular 
manner or not to alter or revoke a will. Rogers 
v. Russell, 733 S.W.2d 79, 1986 Tenn. App. 
LEXIS 3315 (Tenn. Ct. App. 1986). 

There is no formal announcement required to 
establish oneself as a contestant to the validity 
of any last will or testament; a person desiring 
to contest a will need do no more than make 
that fact known. In re Estate of King, 760 


WILLS 


308 


S.W.2d 208, 1988 Tenn. LEXIS 193 (Tenn. 
1988). : 

Where decedent’s heirs did not file a will 
contest action, the appellate court would not 
disturb the decision of the probate court finding 
that the holographic documents submitted by 
the estate executor constituted the last will and 
testament of the decedent. In re Estate of 
Milam, 181 S.W.3d 344, 2005 Tenn. App. LEXIS 
203 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 819 (Tenn. Oct. 3, 
2005). 

Where a widow filed a declaratory judgment 
petition with a third codicil that was previously 
undiscovered attached, prior to the trial court 
entering an order admitting the will and the 
first two codicils to probate in solemn form, the 
trial court had an obligation to bring the pro- 
ceedings to a halt and conduct an inquiry into 
whether the widow had standing to pursue a 
will contest under T.C.A. § 32-4-101 and not 
doing so was reversible error. In re Estate of 
Boote, 198 S.W.3d 699, 2005 Tenn. App. LEXIS 
663 (Tenn. Ct. App. 2005), rehearing denied, 
198 S.W.3d 699, 2005 Tenn. App. LEXIS 804 
(Tenn. Ct. App. 2005), appeal denied, In re 
Estate of Boote v. Shivers, — S.W.3d —, 2006 
Tenn. LEXIS 355 (Tenn. 2006). 

Contestants - five of the decedent’s seven 
children that were disinherited - had standing 
to bring a will contest because the decedent’s 
wills had not been judicially determined to be 
valid; the contestants did not admit or concede 
the validity of any of the decedent’s wills; all 
but one of the contestants would share in the 
decedent’s estate under at least one of the wills 
predating 2012; and all of the contestants 
would receive a share of the decedent’s estate 
under the laws of intestacy; thus, the contes- 
tants showed that they would be entitled to 
share in the decedent’s estate if no will existed 
and the 2013 Will were set aside, and nothing 
more was required to establish standing. In re 
Estate of Brock, 536 S.W.3d 409, 2017 Tenn. 
LEXIS 726 (Tenn. Nov. 22, 2017). 


30. —Persons Having Intestate Rights. 

The probate of a will, made in common form, 
will only be set aside at the instance of the 
party interested as heir or distributee or other- 
wise, in the decedent’s estate in case of intes- 
tacy, who was not cited to be present at the first 
probate. Neither strangers or kinsmen who are 
not heirs or next of kin, or distributees, will be 
permitted to disturb the existing probate in 
common form. Wynne v. Spiers, 26 Tenn. 394, 
1846 Tenn. LEXIS 1438 (1846); Cornwell v. 
Cornwell, 30 Tenn. 485, 1850 Tenn. LEXIS 159 
(1850); Bank of Tennessee v. Nelson, 40 Tenn. 
634, 1859 Tenn. LEXIS 188 (1859); Ligon v. 
Hawkes, 110 Tenn. 514, 75 S.W. 1072, 1903 
Tenn. LEXIS 76 (1903). 

The father and only heir of the testator’s 
motherless granddaughter, being a stranger in 
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blood and estate, and being wholly incapable of 
inheriting from the testator, even if his daugh- 
ter, the testator’s granddaughter had died be- 
fore the testator, has no interest, by reason of 
the death of his such daughter after the death 


_ of the testator, as would entitle him to have the 


probate in common form set aside, or to ques- 
tion the testamentary capacity of the testator. 
The right to contest a will is not a property 
right, and it will not pass by inheritance or 
descent to strangers in blood and estate to the 
testator. Ligon v. Hawkes, 110 Tenn. 514, 75 


' §.W. 1072, 1903 Tenn. LEXIS 76 (1903). 


| 


One who was not an heir or distributee of the 


_ testator at the time of his death, and would not 


| 


_ have been such, if those under whom he claims 


had died before the testator, cannot contest the 
will. Ligon v. Hawkes, 110 Tenn. 514, 75 S.W. 
1072, 1903 Tenn. LEXIS 76 (1903); Bowers v. 
McGavock, 114 Tenn. 488, 85 S.W. 893, 1904 
Tenn. LEXIS 98 (1904). 

The validity of a will can be contested by none 
except such as would be entitled to an interest 
or share in the testator’s property in case of the 
invalidity of the will. Bowers v. McGavock, 114 
Tenn. 438, 85 S.W. 893, 1904 Tenn. LEXIS 98 
(1904). 

Where the testator’s widow fails to dissent 
from his will, but affirmatively elects to take 
thereunder, and seeks its execution, her heirs 
and distributees, who are not heirs and dis- 
tributees of the testator, have no such interest 
as entitles them to contest the validity of the 
will; for her such election is personal, and does 
not pass to her heirs and representatives. Bow- 
ers v. McGavock, 114 Tenn. 438, 85 S.W. 898, 
1904 Tenn. LEXIS 98 (1904). 

Any one who would take if there were no will 
may contest the original probate of a will. 
Winters v. American Trust Co., 158 Tenn. 479, 
14 §.W.2d 740, 1928 Tenn. LEXIS 178 (1929). 


31. —Relatives of Interested Persons. 

A probate in common form may not be set 
aside at instance of a grandchild of the testator, 
it not appearing but that his own connecting 
father was alive. Cornwell v. Cornwell, 30 Tenn. 
485, 1850 Tenn. LEXIS 159 (1850). But see 
Winters v. American Trust Co., 158 Tenn. 479, 
14 §.W.2d 740, 1928 Tenn. LEXIS 178 (1929), 
holding that the court in the Cornwell case did 
not indicate that the father of contestant must 
have died before the testator in order to enable 
the grandchild to contest. 

The question whether a grandson or other 
lineal descendant could contest the will of his 
grandfather or other lineal ancestor, where the 
child of the testator through whom the claim is 
made survived the testator, but died before the 
contest could be or was commenced, was re- 
served by the court, with an expression of 
opinion that such contest could be prosecuted. 
Ligon v. Hawkes, 110 Tenn. 514, 75 S.W. 1072, 
1903 Tenn. LEXIS 76 (1908). 
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32. —Privity between Contestants. 

It is not essential that there be privity be- 
tween parties, proponent or contestant, who 
are permitted to become parties after issue is 
made, and the original parties whom they may 
succeed. Winters v. American Trust Co., 158 
Tenn. 479, 14 S.W.2d 740, 1928 Tenn. LEXIS 
178 (1929). 


33. —Person Having Greater Rights by 
Intestacy. 

The widow may act as next friend of her 
infant child in contesting the validity of her 
husband’s will, and such contest will not be 
refused upon the alleged ground that the inter- 
est of the infant is larger under the will than in 
the case of intestacy, when the court is satisfied 
that the child’s legal share in its father’s estate, 
in the event the will is set aside, is of greater 
value than the provisions of the will. Miller v. 
Miller, 52 Tenn. 723, 1871 Tenn. LEXIS 303 
(1871). 


34, —State Claiming Escheat. 

The state claiming an escheat may contest 
the will upon the ground of fraud, as where its 
execution was procured from one of unsound 
mind, or by undue influence. State v. Lancaster, 
119 Tenn. 638, 105 S.W. 858, 1907 Tenn. LEXIS 
27 (1907). 


35. —Creditor of Beneficiary. 

The creditor of an heir and distributee of the 
testator is not entitled to contest the will, or to 
have it set aside upon the ground that it was 
inoperative to pass the real estate on account of 
the incompetency of the witnesses. Bank of 
Tennessee v. Nelson, 40 Tenn. 634, 1859 Tenn. 
LEXIS 188 (1859). 

Creditor of an heir and distributee of the 
testator cannot have an issue made to try the 
validity of the will or in any other way, directly 
or collaterally, attack the probate. Gore v. How- 
ard, 94 Tenn. 577, 30 S.W. 730, 1894 Tenn. 
LEXIS 71 (1895). 


36. —Heir Disinherited by Earlier Will. 

The heir and next of kin of a testator, to 
whom nothing was left by an earlier valid will, 
is not entitled to contest the probate of a 
subsequent will, or to contest such will upon an 
issue of devisavit vel non after its probate in 
common form, because he is without substan- 
tial interest; and the proponents of a probated 
will are not estopped to rely upon such prior 
valid will, though it be unprobated, as a bar to 
the right of the heir and next of kin left nothing 
therein to contest the probated will. Cowan v. 
Walker, 117 Tenn. 135, 96 S.W. 967, 1906 Tenn. 
LEXIS 37 (1906). 


37. —Beneficiary Under Former Will. 
Where there has been no probate in common 
form, the widow of an heir, claiming under that 
heir’s will, may contest both in her own right 
and as executrix of that will. Winters v. Ameri- 


32-4-101 


can Trust Co., 158 Tenn. 479, 14 S.W.2d 740, 
1928 Tenn. LEXIS 178 (1929). 

The husband and stepson of one claimed to 
have executed a will are not estopped to con- 
test, where they were beneficiaries under a 
former will, and maker left no other relatives 
by blood or marriage. Melody v. Hamblin, 21 
Tenn. App. 687, 115 S.W.2d 237, 1937 Tenn. 
App. LEXIS 69 (Tenn. Ct. App. 1937). 

A person who would not take any part of the 
estate of a decedent in case of intestacy, will not 
be permitted to contest a will upon the allega- 
tion that he was a beneficiary in a prior will 
which has been lost or destroyed. The lost will 
must first be established in chancery before a 
legatee under that will has standing to contest 
a later probate will. In re Estate of West, 729 
S.W.2d 676, 1987 Tenn. App. LEXIS 2560 
(Tenn. Ct. App. 1987). 


38. Summary Judgment. 

A will contest proceeding can be disposed of 
by a summary judgment. Owen v. Stanley, 739 
S.W.2d 782, 1987 Tenn. App. LEXIS 3211 
(Tenn. Ct. App. 1987), overruled, Matlock v. 
Simpson, 902 S.W.2d 384, 1995 Tenn. LEXIS 44 
(Tenn. 1995). 


39. Contestant’s Bond. 

Will proponents’ argument regarding the 
contestants’ failure to post a prosecution bond 
was premature when the appellate record did 
not indicate that the probate court clerk issued 
a certificate of contest or transmitted the trust 
documents to the circuit court before the pro- 
ponents filed their notice appealing the probate 
court’s order denying their motion to dismiss 
the contestants’ verified petition. In re Estate of 
Dattel, — S.W.3d —, 2020 Tenn. App. LEXIS 
277 (Tenn. Ct. App. June 12, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 555 
(Tenn. Oct. 9, 2020). 


40. —Penalty. 

This statute, in prescribing the penalty of the 
bond to be given by contestants, is merely 
directory, and the courts may exercise a proper 
discretion, in view of the magnitude of the suit 
and probable cost, in regulating the amount, 
and a bond for a larger sum may be required. 
The fact that the former sureties, who were 
released, were only bound in the sum of $500 
does not affect the undertaking of the new 
surety for the larger sum. Parks v. Allen, 39 
Tenn. 523, 1859 Tenn. LEXIS 267 (1859). 


41. —Undertaking for Costs. 

An undertaking for costs by recognizance 
entered of record, by which the surety acknowl- 
edges himself as such for contestants in a fixed 
sum, is as binding as by bond; and such recog- 
nizance naming the parties to the suit or giving 
the style of the case is good, though not made 
payable to the opposite party. Parks v. Allen, 39 
Tenn. 523, 1859 Tenn. LEXIS 267 (1859); Kin- 
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caid v. Sharp, 40 Tenn. 151, 1859 Tenn. LEXIS 
39 (1859). 


42. —In Forma Pauperis. 

Contest of will may be prosecuted in forma 
pauperis in lieu of bond. Fiske v. Grider, 171 
Tenn. 565, 106 S.W.2d 553, 1937 Tenn. LEXIS 
138 (1937). 


43. Duty of Executor to Maintain Will. 

The duty of the executor, under this section, 
to maintain the validity of the will, can be 
avoided only by renunciation of his appoint- 
ment. Winters v. American Trust Co., 158 Tenn. 
479, 14 S.W.2d 740, 1928 Tenn. LEXIS 178 
(1929). 


44, Refusal of Executor to Propound Will. 


45. —Rights of Legatee or Devisee. 

Where the nominated executor renounces the 
trust and refuses to qualify, or, qualifying, he, 
for any reason, refuses to propound the will for 
probate, any legatee or devisee may do so. 
Where the legatee or devisee is laboring under 
any legal disability, the will may be propounded 
by one acting as next friend for him. State v. — 
Randles, 26 Tenn. 9, 1846 Tenn. LEXIS 33 
(1846); Patton v. Allison, 26 Tenn. 320, 1846 
Tenn. LEXIS 1383 (1846); Miller v. Miller, 52 
Tenn. 723, 1871 Tenn. LEXIS 303 (1871). 


46. —Administrator Pending Contest — 
Duties. 

Where the executor named in the will re- 
nounces and refuses to qualify, and the court 
appoints an administrator, pending the contest 
of the will, to take care of the estate during the 
litigation, such administrator has no connec- 
tion with the litigation in relation to it. Ford v. 
Ford, 26 Tenn. 92, 1846 Tenn. LEXIS 68 (1846). 


47. Provision for Forfeiture of Bequest if 
Contest. 

A provision of a will for the forfeiture of a 
bequest to a legatee who contests the will is not 
void as against public policy, but valid. Tate v. 
Camp, 147 Tenn. 137, 245 S.W. 839, 1922 Tenn. 
LEXIS 27, 26 A.L.R. 755 (1922). 

The bequest to a legatee will not be forfeited 
under a provision for the forfeiture, where the 
contest was prosecuted in good faith and upon 
probable cause. Tate v. Camp, 147 Tenn. 137, 
245 S.W. 839, 1922 Tenn. LEXIS 27, 26 A.L.R. 
755 (1922). 


48. Two Wills in Existence — Effect of 
Failure to Produce First. 

While it is proper practice for an executor 
named in two purported wills to produce both 
in a contest, the executor’s failure to produce a 
January will during contest over a subsequent 
August will will not bar his right from offering 
the August will for probate after judgment 
setting aside the earlier one. Lillard v. Tolliver, 
154 Tenn. 304, 285 S.W. 576, 1925 Tenn. LEXIS 


—3éll 








| 117 (1926); Bridges v. Agee, 167 Tenn. 324, 69 
| §.W.2d 891, 1933 Tenn. LEXIS 43 (1934). 


In will contest where grounds of contest were 


_ weakness of mind and undue influence, contes- 
_ tants should have been permitted to take dis- 
_ covery deposition of executrix to enable them to 
| see prior will of testratrix. Kelley v. Brading, 47 
- Tenn. App. 223, 337 S.W.2d 471, 1960 Tenn. 


App. LEXIS 78 (Tenn. Ct. App. 1960). 


49. Two Wills Offered for Probate. 

Where two wills are offered for probate and 
applications are consolidated, certification of 
both to the circuit court for determination 
whether one or the other is the true will is the 


correct procedure. Bearman v. Camatsos, 215 


Tenn. 231, 385 S.W.2d 91, 1964 Tenn. LEXIS 
557 (1964). 


50. —Joint Wills. 

A joint will should be denied probate even 
though its revocation was a breach of contract, 
and the substituted will should be admitted to 
probate if it is otherwise proper. Then the 
persons claiming that the decedent’s execution 
of a subsequent will breached a contract may 
seek relief by filing a claim against the dece- 
dent’s estate. Rogers v. Russell, 733 S.W.2d 79, 
1986 Tenn. App. LEXIS 3315 (Tenn. Ct. App. 
1986). 


51. Persons not Parties of Record. 


52. —Effect of Judgment. 

Judgment in circuit court in will contest is 
binding on all persons whether parties to the 
record or not. Larus v. Bank of Commerce & 
Trust Co., 149 Tenn. 126, 257 S.W. 94, 1923 
Tenn. LEXIS 87 (1923). 


53. —Right to Appeal. 


Parties interested in the result of the litiga- 
tion, such as heirs and distributees, though not 
parties to the record, may appeal or prosecute a 
writ of error. Linch v. Linch, 69 Tenn. 526, 1878 
Tenn. LEXIS 132 (1878); Larus v. Bank of 
Commerce & Trust Co., 149 Tenn. 126, 257 S.W. 
94, 1923 Tenn. LEXIS 87 (1923). 


54. Attorney Fees and Costs. 

Counsel fees and expenses, incurred in good 
faith and upon reasonable grounds, are a 
proper charge against the estate, whether the 
contest was successful or unsuccessful, or 
whether the will was set aside or established, 
and though the executor was the only person 
interested in sustaining the will. Bennet v. 
Bradford, 41 Tenn. 471, 1860 Tenn. LEXIS 92 
(1860); Bowden v. Higgs, 77 Tenn. 343, 1882 
Tenn. LEXIS 60 (1882); Douglass v. Baber, 83 
Tenn. 651, 1885 Tenn. LEXIS 90 (1885); Las- 
siter v. Travis, 98 Tenn. 330, 39 S.W. 226, 1896 
Tenn. LEXIS 227 (1897). 

Where a will was procured by fraud and 
undue influence, and the executrix who pro- 
pounded it for probate was the chief beneficiary, 
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and was responsible for the fraud, she is not 
entitled to costs. Smith v. Haire, 133 Tenn. 343, 
181 S.W. 161, 1915 Tenn. LEXIS 97 (1915). 

The executor who in good faith propounds a 
will for probate is entitled to his costs and 
attorney’s fees, whether the will is set aside or 
not. Smith v. Haire, 133 Tenn. 343, 181 S.W. 
161, 1915 Tenn. LEXIS 97 (1915). 

Attorney fees incurred by an executor in 
propounding a will may be paid out of the 
estate as expenses of administration, unless 
the executor in propounding the will was not 
acting in good faith. Smith v. Haire, 138 Tenn. 
255, 197 S.W. 678, 1917 Tenn. LEXIS 28 (1917). 

An executor who in good faith propounds will 
for probate is entitled to costs and attorney 
fees, whether the will is set aside on contest or 
not. But where the will was procured by fraud 
and undue influence of the executor who was 
the chief beneficiary, he is not entitled to costs. 
Smith v. Haire, 133 Tenn. 343, 181 S.W. 161, 
1915 Tenn. LEXIS 97 (1915); Powell v. Barnard, 
20 Tenn. App. 31, 95 S.W.2d 57, 1936 Tenn. App. 
LEXIS 1 (Tenn. Ct. App. 1936). 

Counsel for an infant contestant can be paid 
for his services out of the proceeds of the real 
estate only where the personal estate has been 
consumed by other charges agreed to and made 
part of the judgment. Roberts v. Vaughn, 142 
Tenn. 361, 219 S.W. 1034, 1919 Tenn. LEXIS 
65, 9 A.L.R. 1528 (1920). 


55. Estoppel to Contest Will. 

Where in litigation between husband and 
wife concerning her property (including land), a 
compromise was effected whereby he conveyed 
a certain portion of the property to trustees of 
the wife, with the absolute right vested in her 
to dispose of her estate by will, or otherwise, the 
husband was thereby estopped to dispute the 
validity of the wife’s will. Wynne v. Spiers, 26 
Tenn. 394, 1846 Tenn. LEXIS 143 (1846); Miller 
v. Miller, 52 Tenn. 723, 1871 Tenn. LEXIS 303 
(1871). 

Neither the fact that the widow may dissent 
from her deceased husband’s will and thereby 
share in his estate as in case of his intestacy, 
nor the fact that she has actually so dissented, 
and has had a year’s support assigned to her, 
nor the fact that she asked the appointment of 
one person, rather than another, as administra- 
tor with the will annexed, estops her to contest 
the validity of such will. Miller v. Miller, 52 
Tenn. 723, 1871 Tenn. LEXIS 303 (1871); Moore 
v. Johnson, 75 Tenn. 580, 1881 Tenn. LEXIS 
154 (1881). 

The election of the widow to take under her 
husband’s will does not estop her from after- 
wards contesting the will, because there can be 
no valid election if there was no valid will. 
Moore v. Johnson, 75 Tenn. 580, 1881 Tenn. 
LEXIS 154 (1881). 

The heir is estopped to contest the will where 
he had, for a valuable consideration, relin- 
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quished to the ancestor and testator his entire 
expectancy in the latter’s estate. Gore v. How- 
ard, 94 Tenn. 577, 30 S.W. 730, 1894 Tenn. 
LEXIS 71 (1895); Cowan v. Walker, 117 Tenn. 
135, 96 S.W. 967, 1906 Tenn. LEXIS 37 (1906); 
Taylor v. Swafford, 122 Tenn. 303, 123 S.W. 350, 
1909 Tenn. LEXIS 24, 25 L.R.A. (n.s.) 442 
(1909). 

Parties who prosecuted to final judgment a 
suit to construe the will and decree rights 
thereunder, admit its validity and are estopped 
to contest for fraud and undue influence. But as 
to an infant, a next friend had no right so to 
elect to take under a will rather than to contest 
it as invalid, or to waive or admit away any 
substantial right. Hodges v. Hale, 20 Tenn. App. 
233, 97 S.W.2d 454, 1936 Tenn. App. LEXIS 17 
(Tenn. Ct. App. 1936). 

Proponent in will contest was not estopped 
from challenging jurisdiction of circuit court 
where she applied to that court, while the case 
was pending in the probate court and before it 
was certified to the circuit court, for a writ of 
certiorari and supersedeas to have stayed an 
order of the probate court requiring the produc- 
tion of certain privileged matter, the petition in 
that case having nothing to do with the issue of 
devisavit vel non and being in the nature of an 
independent proceeding. Keys v. Keys, 23 ‘Tenn. 
App. 188, 129 S.W.2d 1103, 1939 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. 1939). 


56. Promissory Fraud. 

Promissory fraud can be established by prov- 
ing a lack of a present intent with regard to a 
promise of future action. Stacks v. Saunders, 
812 S.W.2d 587, 1990 Tenn. App. LEXIS 904 
(Tenn. Ct. App. 1990). 
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57. Appeal. 

An appeal lies from a decision upon the 
question whether the proposed contestant of a 
will is entitled to make the contest when the 
will is originally presented for probate, or upon 
petition to set aside a probate in common form 
and to have the will certified, and either unsuc- 
cessful party is entitled to an appeal or writ of 
error, from the probate court’s final decision in 
the matter, to the circuit court, and from that 
court to the court of appeals, and by certiorari 
from the latter court to the Supreme Court. 
Howell v. Whitchurch, 5 Tenn. 49, 1817 Tenn. 
LEXIS 42 (1817); Johnson v. Gains, 41 Tenn. 
288, 1860 Tenn. LEXIS 65 (1860); Keith v. 
Raglan, 41 Tenn. 474, 1860 Tenn. LEXIS 93 
(1860); Cowan v. Walker, 117 Tenn. 135, 96 S.W. 
967, 1906 Tenn. LEXIS 37 (1906). 

Where the petitioner is not entitled to have 
the probate of a will, made in common form, set 
aside and to have the will certified, and the 
decision of the circuit court is reversed, the 
Supreme Court will, without remandment, ren- 
der proper judgment dismissing the petition, 
where the circuit judge should have rendered 
such judgment. Cowan v. Walker, 117 Tenn. 
135, 96 S.W. 967, 1906 Tenn. LEXIS 37 (1906). 

All parties who would be concluded are en- 
titled to prosecute a writ of error, although not 
parties of record, and similarly are entitled to 
file assignments of error in the appellate court. 
Larus v. Bank of Commerce & Trust Co., 149 
Tenn. 126, 257 S.W. 94, 1923 Tenn. LEXIS 87 
(1923). 

Where the appeal was granted to all contes- 
tants and but one perfected an appeal, the court 
to which appeal lay had jurisdiction to review 
the case. Druen v. Hudson, 17 Tenn. App. 428, 
68 S.W.2d 146, 1983 Tenn. App. LEXIS 77 
(Tenn. Ct. App. 1933). 


32-4-102. Bond of legatee or devisee. 


(a) If the legatees or devisees, or any of them, are adults, and have notice 
that the probate of the will is contested, the court shall require them to enter 
into bond, with surety, in the penal sum of five hundred dollars ($500), 
conditioned for the faithful prosecution of the suit, and, in case of failure in the 
suit, to pay all costs that may accrue on the suit, but an adult legatee or devisee 
who makes known in writing, to be entered of record, to the court that the 
adult legatee or devisee claims nothing under the will, and is willing that it be 
set aside, shall not be required to enter into bond. 

(b) If all the legatees or devisees are adults, and refuse or fail to enter into 
a bond, the will shall not be admitted to probate, but shall be held for naught, 
and the property of the supposed testator shall be distributed as the property 
of an intestate. 


History. 
Code 1858, §§ 2174, 2175 (deriv. Acts 1851- 


1852, ch. 77, § 1); Shan., §§ 3906, 3907; Code 
1932, §§ 8104, 8105; T.C.A. (orig. ed.), §§ 32- 






| 402, 32-403. 


: ‘Textbooks. 
| Pritchard on Wills and Administration of 


88 347, 348. 


Analysis 


1. Bond Requirements. 

| 2. Failure to Give Bond. 
1 

| 1. Bond Requirements. 

This statute requires the adult legatees or 
devisees, who have notice of the contest, to give 
bond with surety to prosecute the suit, where 
_ they claim under the will; but legatees and 
_ devisees who are minors are not required to 
give bond or to prosecute the suit. Wisener & 


CONTEST 


32-4-104 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-1502. 


NOTES TO DECISIONS 


Brown v. Maupin, 61 Tenn. 342, 1872 Tenn. 
LEXIS 383 (1872); Bowden v. Higgs, 77 Tenn. 
343, 1882 Tenn. LEXIS 60 (1882). 


2. Failure to Give Bond. 

Appeal involving probate of will could not be 
dismissed on the ground that some of the pro- 
ponents of the will being legatees and devisees 
had not given bond where two of the appellants 
were executors of the will and not required to 
give bond. Gregory v. Susong, 185 Tenn. 232, 
205 S.W.2d 6, 1947 Tenn. LEXIS 325 (1947). 


| 32-4-103. Contest in forma pauperis. 


Persons may be permitted to have an issue made upon any will, either as 
plaintiffs or defendants, in the form prescribed for paupers. 


History. 

Code 1858, § 2176 (deriv. Acts 1851-1852, ch. 
77, § 3); Shan., § 3908; Code 1932, § 8106; 
T.C.A. (orig. ed.), § 32-404. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 346, 347. 


NOTES TO DECISIONS 


1. Construction. 

Provisions of this section providing that any 
person may have an issue in the contest of a 
will upon the form prescribed by paupers must 
be construed in conjunction with § 20-12-127 
providing that with certain exceptions any resi- 
dent of the state may commence an action 


under pauper oath and “may” in such sections 
must be construed as “shall” so that it becomes 
mandatory that a will contest be permitted to 
be prosecuted in forma pauperis if the allega- 
tion of poverty is in fact true. Fiske v. Grider, 
171 Tenn. 565, 106 S.W.2d 553, 1937 Tenn. 
LEXIS 1388 (1937). 


32-4-104. Issues — When and how made up — When triable. 


After the filing of the certificate of the contest and the original will, in the 
office of the clerk of the appropriate court for trial, pursuant to § 32-4- 
101(a)(2), an issue or issues shall be made up, under the direction of the court, 
to try the validity of the will. 


Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 68. 


History. 

Code 1858, § 2177 (deriv. Acts 1835-1836, ch. 
dD, § 9); Shan., § 3909; Acts 1925, ch. 8, § 1; 
Code 1932, § 8107; T.C.A. (orig. ed.), § 32-405; 
Acts 2002, ch. 631, § 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 366, 368. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1964 Tennessee Survey (Herman L. 
Trautman), 18 Vand. L. Rev. 1185 (1965). 
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NOTES TO DECISIONS 


Analysis 


. Pleading. 

—Form. 

. —Necessity in Circuit Court. 

—Defenses and Judgment Under General 
Issue. 

. —Special Pleas. 

. Consolidation of Several Contests. 

Trial. 

. —Proof Under General Issue. 

. —Directed Verdict. 

10. —Waiver. 


1. Pleading. 


CO OIARDMN 


2. —Form. 

No particular form of pleading is required in 
making up the issue of devisavit vel non, for all 
that is required is that the party propounding 
the paper shall affirm it to be the testator’s will, 
and the contesting party shall deny it. Ford v. 
Ford, 26 Tenn. 92, 1846 Tenn. LEXIS 68 (1846); 
Harrison v. Morton, 32 Tenn. 461, 1852 Tenn. 
LEXIS 97 (1852). 

The issues are made up in the office of the 
circuit court clerk under the court’s direction. 
Bowman v. Helton, 7 Tenn. App. 325, — S.W.2d 
—, 1928 Tenn. App. LEXIS 47 (Tenn. Ct. App. 
1928). 

Original statement of issues to jury and the 
subsequent filing of a declaration and written 
pleas was a sufficient compliance with this 
section which simply delineates the practice 
fixing no hard and fast rule that must be 
strictly conformed to at the risk of fatal error. In 
re Estate of Rhodes, 222 Tenn. 394, 436 S.W.2d 
429, 1968 Tenn. LEXIS 440 (1968). 

Trial court erred by interpreting the court’s 
earlier opinion as conclusively deciding that the 
testator’s third codicil had not been revoked, 
had been lost or destroyed, and that the con- 
tents were the same as the contents of the 
purported copy, and therefore the trial court 
erred by granting the widow summary judg- 
ment under the law of the case doctrine; rather, 
the court’s prior opinion stated that nothing in 
its opinion prevented the testator’s daughters 
from also contesting the will and all three 
codicils if that was their desire, and on remand 
the trial court was to require the daughters to 
state whether they were contesting the testa- 
tor’s will or any of the codicils, and if so, the 
basis for their contest. In re Estate of Boote, 
265 S8.W.3d 402, 2007 Tenn. App. LEXIS 818 
(Tenn. Ct. App. Dec. 27, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 384 (Tenn. 
May 27, 2008). 


3. —Necessity in Circuit Court. 

Contest in circuit court should not be upon 
the issues made by the petition and answer 
thereto filed in the probate court. Bowman v. 


Helton, 7 Tenn. App. 325, — S.W.2d —, 1928 
Tenn. App. LEXIS 47 (Tenn. Ct. App. 1928). 

In case involving presence of animus testandi 
in holographic will, the issues to be tried in the 
circuit court are not made by the petition and 
the answer thereto filed in the probate court, 
but are made up under the direction of the 
court after the case has reached the former 
tribunal. Smith v. Smith, 33 Tenn. App. 507, 
232 S.W.2d 338, 1949 Tenn. App. LEXIS 133 
(Tenn. Ct. App. 1949). 


4, —Defenses and Judgment Under Gen- 
eral Issue. 

Such general issue lets in all matters of 
defense, and under it the will may be sustained 
in part and set aside in part. Harrison v. Mor- 
ton, 32 Tenn. 461, 1852 Tenn. LEXIS 97 (1852). 


5. —Special Pleas. 

Where the contestant attacks the will only in 
part, he may do so by a special plea or pleas, if 
he wishes, with a view of saving costs, or for 
any other reason; but if he pleads the general 
issue, special pleas become unnecessary, and it 
is not error to strike them out. Harrison v. 
Morton, 32 Tenn. 461, 1852 Tenn. LEXIS 97 
(1852). 


6. Consolidation of Several Contests. 

Where several alleged wills and codicils of 
the same testator are offered and contested in 
the circuit court, it is not improper or erroneous 
for the trial judge to direct a consolidation of all 
the contests and to require proper issues to be 
formulated, so that it may be determined which 
was the last will and testament of the testator, 
or whether any of them was his will; and to this 
end, the trial judge may direct the removal of 
controversies in the probate court, by certio- 
rari, to the circuit court. Walker v. Verble, 5 
Tenn. Civ. App. (5 Higgins) 651 (1914). 

More than one will may be offered for probate 
in a will contest. Proceedings for probate of will 
are under English system in ecclesiastical 
courts. Lillard v. Tolliver, 154 Tenn. 304, 285 
S.W. 576, 1925 Tenn. LEXIS 117 (1926). 

Where two unprobated wills were certified to 
circuit court for contest and circuit judge within 
his discretion made primary issue depend on 
the validity or invalidity of the later instru- 
ment, permitting proponent of latter will to 
open and close was not improper. Williams v. 
Bridgeford, 53 Tenn. App. 381, 383 S.W.2d 770, 
1964 Tenn. App. LEXIS 109 (Tenn. Ct. App. 
1964). 

Where two wills were offered for probate at 
substantially the same time and both were 
certified to the circuit court for contest, it was 
within the sound discretion of the circuit court 
as to how the issues were to be framed and 
matters of procedure in the presentation of the 
case were also largely in the discretion of the 
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_ court. Williams v. Bridgeford, 53 Tenn. App. 
381, 383 S.W.2d 770, 1964 Tenn. App. LEXIS 


| 109 (Tenn. Ct. App. 1964). 
7. Trial. 


' 8. —Proof Under General Issue. 


Under a plea of the general issue contestant 


- could adduce any evidence tending to show that 


the paper was not a will of the decedent. Haley 
v. Ogilvie, 2 Tenn. App. 607, — S.W. —, 1926 


| Tenn. App. LEXIS 61 (Tenn. Ct. App. 1926). 
/ 9. —Directed Verdict. 


The authority of the trial judge or the appel- 
late court to direct a verdict is the same as it is 
in those cases within the purview of the consti- 

tutional provision. Cude v. Culberson, 30 Tenn. 
App. 628, 209 S.W.2d 506, 1947 Tenn. App. 
LEXIS 117 (Tenn. Ct. App. 1947). 


10. —Waiver. 

This section was not intended to supplant the 
general rule that by proceeding to trial volun- 
tarily without objecting to the pleading by mo- 


_ tion for judgment thereon or by default of for 
- confessed judgment for lack of pleas a party is 
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deemed to have waived failure to raise, form or 
join issue properly or at all. In re Estate of 
Rhodes, 222 Tenn. 394, 436 S.W.2d 429, 1968 
Tenn. LEXIS 440 (1968). 

Where the parties have voluntarily and with- 
out objection tried the case as if certain matters 
were in issue, one party will not be permitted 
afterward to object that such matters were not 
properly put in issue by the pleadings, the 
doctrine of waiver or estoppel being applied. In 
re Estate of Rhodes, 222 Tenn. 394, 436 S.W.2d 
429, 1968 Tenn. LEXIS 440 (1968). 

Where decedent’s heirs did not file a will 
contest action, the appellate court would not 
disturb the decision of the probate court finding 
that the holographic documents submitted by 
the estate executor constituted the last will and 
testament of the decedent; the parties also did 
not dispute that the heirs would be entitled toa 
share in the real and personal property in the 
decedent’s estate under the law of intestate 
succession. In re Estate of Milam, 181 S.W.3d 
344, 2005 Tenn. App. LEXIS 203 (Tenn. Ct. 
App. 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 819 (Tenn. Oct. 3, 2005). 


Upon the trial of the issue in case of a written will with witnesses, it shall be 
proved by all the living witnesses, if to be found, and by such other persons as 


may be produced to support it. 


History. 

Code 1858, § 2178 (deriv. Acts 1789, ch. 23, 
§ 1); Shan., § 3910; Code 1932, § 8108; T.C.A. 
(orig. ed.), § 32-406. 


Cross-References. 
Proof of will, § 32-2-104. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 903 of the 
Tennessee Rules of Evidence. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 372. 


Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence, § 80.2; 25 Tenn. Juris., Wills, § 74. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), Rule 903; § 903.1. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (II) (Herman L. 
Trautman), 15 Vand. L. Rev. 882 (1962). 

Wills, Trusts and Estates — 1957 Tennessee 
Survey (Herman L. Trautman), 10 Vand. L. 
Rev. 1238 (1957). 


NOTES TO DECISIONS 


Analysis 


1. Necessary Evidence. 

2. Proof of Execution by Subscribing Wit- 
nesses. 

. —Impeachment. 

. —Weight of Testimony. 

. —Declarations of Deceased Subscribing Wit- 
ness. 

. —Deposition of Nonresident Witness. 

. —Identity of Document Attested. 

. Proof of Execution by Other Witnesses. 


Ore Co 
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9. —When Admissible. 
10. —Nonresidence of Subscribing Witnesses. 


11. —Handwriting of Subscribing Witnesses. 

12. —Declarations of Testator. 

13. —Declarations Against Interest by Benefi- 
ciaries. 

14. —Proof of Signature of Subscribing Wit- 
ness. 

15. —Presumption from Proof of Signatures. 

16. —Agreement that Earlier Will Valid. 

17. Executor as Witness. 

18. Testator’s Knowledge of Will — Proof. 


32-4-105 


19. —Necessity. 

20. —Presumption. 

21. —Evidence — Sufficiency. 

22. Testator’s Sanity. 

23. —Undue Influence. 

24. —Opinion Evidence. 

25. —Presumptions. 

26. Identity of Beneficiaries — Proof. 

27. Trial. 

28. —Burden of Proof. 

29. —Right to Open and Close. 

30. —Reopening Case for Admission of Testi- 
mony. 

31. —Order of Proof. 

32. —Executor’s Defense Raised on Second 
Trial. 

33. —Jury Questions. 


1. Necessary Evidence. 

In all cases of contested wills, where there 
are subscribing witnesses, they must be pro- 
duced, if to be found, within the meaning of this 
statute; and, if not, evidence of their handwrit- 
ing must next be resorted to; and where, from 
the efflux of time or other circumstances, it is 
shown, upon diligent inquiry, that the hand- 
writing of one or more subscribing witnesses 
cannot be proved, then proof of the signature of 
one witness and that of the testator, and lastly, 
upon failure of proof of the signatures of all of 
the witnesses, proof of the handwriting of the 
testator by two witnesses will authorize the 
paper to be submitted to the jury, upon which 
they may find the fact of execution. In all cases 
depending on secondary evidence, the signa- 
ture of the testator, though not absolutely es- 
sential, ought to be superadded to that of the 
subscribing witnesses. Jones v. Arterburn, 30 
Tenn. 97, 1850 Tenn. LEXIS 66 (1850). 

This section requires only that all the sub- 
scribing witnesses be put on the stand by the 
proponent of the will, and does not require that 
each witness shall show affirmatively all the 
facts necessary to constitute due execution. 
Wheeler v. Parr, 3 Tenn. Civ. App. (3 Higgins) 
374 (1912). 


2. Proof of Execution by Subscribing Wit- 
nesses. 

Under the provisions of this section and 
§ 32-2-104 that a contested will is to be proved 
by all living witnesses “if to be found,” it is the 
function of the trial judge to determine whether 
a witness is available or can be found and 
where the explanation satisfies not only the 
trial judge but the contestants as well the 
requirements have been substantially met. Ly- 
man v. American Nat] Bank & Trust Co., 48 
Tenn. App. 328, 346 S.W.2d 289, 1960 Tenn. 
App. LEXIS 123 (Tenn. Ct. App. 1960). 

Disclosure of a first witness and handwritten 
notes on the eve of trial violated time limits, but 
trial judges had the discretion to extend the 
application of such time limits; because Tennes- 
see law required contested wills to be proved by 
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all available living witnesses, counsel had to 
present some satisfactory evidence that the 
second witness was not available or able to 
testify or lose the case on a technicality, to avoid 
that harsh result, the trial court allowed the 
first witness to testify initially regarding the 
second witness’s availability, and no abuse of 
discretion was found. In re Estate of Gertrude 
Bible Link, 542 S.W.3d 438, 2017 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. Feb. 22, 2017), 
appeal denied, In re Estate of Link, — S.W.3d 
—, 2017 Tenn. LEXIS 450 (Tenn. July 20, 
2017). 

Tennessee law required the proponent of a 
contested will to present the testimony of all 
living witnesses to the will’s execution or dem- 
onstrate that they were not available; the tes- 
timony reflected that the witness could not 
consistently produce the words he intended to 
produce, and thus the trial court did not abuse © 
its discretion in finding that the witness was 
not available to testify. In re Estate of Gertrude 
Bible Link, 542 S.W.3d 438, 2017 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. Feb. 22, 2017), 
appeal denied, In re Estate of Link, — S.W.3d 
—, 2017 Tenn. LEXIS 450 (Tenn. July 20, 
2017). 


3. —Impeachment. 

While the proponent of the will introduced 
the attesting witnesses, the fact of such intro- 
duction does not preclude him from impeaching 
their testimony, and establishing the will in 
opposition to their swearing. Jones v. Ar- 
terburn, 30 Tenn. 97, 1850 Tenn. LEXIS 66 
(1850); Rose v. Allen, 41 Tenn. 23, 1860 Tenn. 
LEXIS 5 (1860); Alexander v. Beadle, 47 Tenn. 
126, 1869 Tenn. LEXIS 17 (1869); Wheeler v. 
Parr, 3 Tenn. Civ. App. (3 Higgins) 374 (1912). 

While the proponent of the will may impeach 
and contradict the testimony of the attesting 
witnesses, the question is reserved whether the 
rule extends so far as to allow the proponent to 
impeach their general character. Alexander v. 
Beadle, 47 Tenn. 126, 1869 Tenn. LEXIS 17 
(1869). 


4, —Weight of Testimony. 

The attesting and subscribing witness to a 
will, in legal effect, asserts the mental capacity 
of the testator and the due execution of the will, 
and certifies to his knowledge of the same, and 
his swearing against his own act and declara- 
tions “shakes his own credibility” and discred- 
its his testimony. Rose v. Allen, 41 Tenn. 23, 
1860 Tenn. LEXIS 5 (1860). 

The fact that the witness proves that he 
became a subscribing witness to a will, in the 
absence of the testator, does not, as a matter of 
law, impeach his credit and show him unworthy 
of belief. While the jury may take into consid- 
eration the improbability that a witness would 
attest the will in the absence of the testator, yet 
the credit due the witness should be left to the 
jury to determine, as in all other cases. Beadles 
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| yv. Alexander, 68 Tenn. 604, 1877 Tenn. LEXIS 
|) 60 (1877). 





|. 5. —Declarations of Deceased Subscrib- 
ing Witness. 
The declarations of a deceased subscribing 
| witness as to what took place at the making of 
|. the will and as to the instructions of the testa- 
| tor to the draftsman are not admissible for any 
| purpose. Weatherhead v. Sewell, 28 Tenn. 272, 
1848 Tenn. LEXIS 82 (1848); Sellars v. Sellars, 
| 49 Tenn. 430, 1871 Tenn. LEXIS 29 (1871); 
' Wheeler v. Parr, 3 Tenn. Civ. App. (3 Higgins) 
| 374 (1912). 
| 6. —Deposition of Nonresident Witness. 
| While the proponent of the will is not re- 
| quired to take the deposition of subscribing 
| witnesses who reside in another state, because 
- such nonresidence authorizes the admission of 
_ proof of their handwriting; yet if the deposition 
_ of such a witness has been taken, and is in 
court, it ought to be read, though the failure to 
' read it will be cured by the defendant’s reading 
_ it himself. Jones v. Arterburn, 30 Tenn. 97, 1850 
Tenn. LEXIS 66 (1850). 


7. —Identity of Document Attested. 

It is not essential that the subscribing wit- 
nesses should be informed of the provisions of 
the will, but such information may serve as one 
means of future identification. There must be 
some means of enabling the attesting witness 
to swear to the identity of the paper, for other- 
wise there would be no valid subscription. Sim- 
mons v. Leonard, 91 Tenn. 183, 18 S.W. 280, 
1891 Tenn. LEXIS 92, 30 Am. St. Rep. 875 
(1892). 


8. Proof of Execution by Other Witnesses. 


9. —When Admissible. 

Judgment founded on actual observation of 
the capacity, disposition, temper, character, pe- 
culiarities of habit, form, features, or handwrit- 
ing of others, is more than mere opinion. Such 
judgment approaches to knowledge, and is 
knowledge, so far as the imperfection of human 
nature will permit knowledge of these things to 
be acquired, and the result thus acquired 
should be communicated to the jury, because 
they have not had the opportunities of personal 
observation, and because in no other way can 
they effectually have the benefit of the knowl- 
edge gained by the observations of others. Nor- 
ton v. Moore, 40 Tenn. 480, 1859 Tenn. LEXIS 
136 (1859); Wisener & Brown v. Maupin, 61 
Tenn. 342, 1872 Tenn. LEXIS 383 (1872). 

Where the subscribing witnesses failed to 
prove the testamentary capacity, the executor 
may prove it by other testimony. Frear v. Wil- 
liams, 66 Tenn. 550, 1874 Tenn. LEXIS 181 
(1874); Key v. Holloway, 66 Tenn. 575, 1874 
Tenn. LEXIS 183 (1874). 

The proof of witnesses other than the sub- 
scribing witnesses will not suffice, unless it, in 
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truth, shows that all formalities requisite to a 
valid subscription were observed. Simmons v. 
Leonard, 91 Tenn. 183, 18 S.W. 280, 1891 Tenn. 
LEXIS 92, 30 Am. St. Rep. 875 (1892). 

The fact of due subscription may be estab- 
lished by persons other than the subscribing 
witness, though his recollection fail him, or he 
becomes openly hostile to the will. Simmons v. 
Leonard, 91 Tenn. 183, 18 S.W. 280, 1891 Tenn. 
LEXIS 92, 30 Am. St. Rep. 875 (1892). 


10. —Nonresidence of Subscribing Wit- 
nesses. 

While the return of the officer having the 
subpoena for the attesting witnesses that they 
cannot be found is sufficient evidence of that 
fact, yet their nonresidence may be proved by 
any competent evidence at the trial. M’Donald 
v. M’Donald, 13 Tenn. 306, 13 Tenn. 307, 1833 
Tenn. LEXIS 178 (1833); Crockett v. Crockett, 
19 Tenn. 95, 1838 Tenn. LEXIS 23 (1838). 


11. —Handwriting of Subscribing Wit- 
nesses. 

When the subscribing witnesses are dead, or 
cannot be produced, it is competent to prove 
their signatures, and the signature of the tes- 
tatrix, by witnesses who are familiar with their 
handwriting. Parker v. West, 29 Tenn. App. 642, 
199 S.W.2d 928, 1946 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1946). 


12. —Declarations of Testator. 

The declarations of the testator, whether 
made before or after the execution of the will, or 
as part of the res gestae at the time of its 
execution or publication, or in the presence of 
the party adversely affected thereby, are com- 
petent and admissible in evidence to show a 
valid execution of the will, the testator’s mental 
capacity, his knowledge of the contents of the 
will, his comprehension and approval of it as 
written, and his incapacity and susceptibility to 
extraneous influences, but not to prove the fact 
of undue influence. Demonbreun v. Walker, 63 
Tenn. 199, 1874 Tenn. LEXIS 227 (1874); 
Beadles v. Alexander, 68 Tenn. 604, 1877 Tenn. 
LEXIS 60 (1877); Linch v. Linch, 69 Tenn. 526, 
1878 Tenn. LEXIS 132 (1878); Maxwell v. Hill, 
89 Tenn. 584, 15 S.W. 253, 1890 Tenn. LEXIS 
83 (1891); Earp v. Edgington, 107 Tenn. 23, 64 
S.W. 40, 1901 Tenn. LEXIS 55 (1901); Peery v. 
Peery, 94 Tenn. 328, 29 S.W. 1, 1894 Tenn. 
LEXIS 47 (1895); Kirkpatrick v. Jenkins’ Ex’rs, 
96 Tenn. 85, 33 S.W. 819, 1895 Tenn. LEXIS 13 
(1896); Hobson v. Moorman, 115 Tenn. 73, 90 
S.W. 152, 1905 Tenn. LEXIS 46, 3 L.R.A. (n.s.) 
749 (1905). 

The testator’s declarations that he signed the 
will in the presence of the subscribing wit- 
nesses, or any of his statements going to the 
validity of the will, are admissible in evidence. 
Beadles v. Alexander, 68 Tenn. 604, 1877 Tenn. 
LEXIS 60 (1877). 
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Though the devisees and legatees under the 
will are incompetent as subscribing witnesses, 
they are competent witnesses to prove the tes- 
tator’s declarations and statements tending to 
establish the validity of the will. Beadles v. 
Alexander, 68 Tenn. 604, 1877 Tenn. LEXIS 60 
(1877); Davis v. Davis, 74 Tenn. 548, 1880 Tenn. 
LEXIS 289 (1880); Patterson v. Mitchell, 9 
Tenn. App. 662, 1929 Tenn. App. LEXIS 127 
(1929). 

Where a will is sought to be impeached, or 
the probate thereof is resisted, upon the 
grounds of undue influence and testamentary 
incapacity, the declarations of the testator, 
made either before or after the execution of the 
will, are admissible to show his mental incapac- 
ity, but are inadmissible as substantive evi- 
dence to prove the fact of undue influence. 
Peery v. Peery, 94 Tenn. 328, 29 S.W. 1, 1894 
Tenn. LEXIS 47 (1895); Kirkpatrick v. Jenkins’ 
Ex’rs, 96 Tenn. 85, 33 S.W. 819, 1895 Tenn. 
LEXIS 13 (1896); Earp v. Edgington, 107 Tenn. 
23, 64 S.W. 40, 1901 Tenn. LEXIS 55 (1901); 
Hobson v. Moorman, 115 Tenn. 73, 90 S.W. 152, 
1905 Tenn. LEXIS 46, 3 L.R.A. (n.s.) 749 (1905); 
Haire v. Smith, 5 Tenn. Civ. App. (5 Higgins) 
304 (1914). 

The declarations of the testator, made either 
before or after the execution of the will, may be 
considered upon the issue of mental incapacity, 
but not upon the issue of undue influence, 
unless there is independent testimony indicat- 
ing undue influence, and then only to show a 
condition of mind susceptible to such influence 
and the effect thereof upon the testamentary 
act. Kirkpatrick v. Jenkins’ Ex’rs, 96 Tenn. 85, 
33 S.W. 819, 1895 Tenn. LEXIS 13 (1896); 
Hobson v. Moorman, 115 Tenn. 73, 90 S.W. 152, 
1905 Tenn. LEXIS 46, 3 L.R.A. (n.s.) 749 (1905). 

Declarations of testator subsequent to the 
execution of his will, as to whether a child born 
to his wife was his child, and as to the circum- 
stance of her birth, are not admissible to rebut 
the contention, based on the failure to provide 
for such child, that the will was not the testa- 
tor’s voluntary act. Kirkpatrick v. Jenkins’ 
Ex’rs, 96 Tenn. 85, 33 S.W. 819, 1895 Tenn. 
LEXIS 138 (1896). 

Testator’s declarations are not competent to 
prove that the will was made under undue 
influence, fraud or force, excited by or on behalf 
of a few beneficiaries thereunder. Earp v. Edg- 
ington, 107 Tenn. 23, 64 S.W. 40, 1901 Tenn. 
LEXIS 55 (1901). 

In view of the opportunity and temptation for 
falsification, and as it would open the door to 
fraud, testimony of conversation with the tes- 
tator, occurring either before or after the mak- 
ing of the will, as to his purpose or reasons for 
making a disposition or failing to make a dis- 
position, is not admissible to attack the will. 
Bowerman v. Burris, 138 Tenn. 220, 197 S.W. 
490, 1917 Tenn. LEXIS 23 (1917). 
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Declarations of testator to third persons, ei- 
ther before or after execution of alleged will, not 
constituting part of res gestae, are inadmissible 
on the issue of whether or not the will was 
forged. Ricketts v. Ricketts, 151 Tenn. 525, 267 
S.W. 597, 1924 Tenn. LEXIS 84 (1925). 


13. —Declarations Against Interest by 
Beneficiaries. 

Upon the trial of an issue of devisavit vel non 
the admissions of a devisee, who is not an heir 
and who would take nothing if the will were 
broken, that undue influence and fraud was 
exercised to induce the making of the will, are 
competent evidence, though he was not a party 
to the record. Brown v. Moore, 14 Tenn. 272, 
1834 Tenn. LEXIS 74 (1834). 

The admissions of a legatee who is not a 
party upon the record will not be received to 
prove that fraud and undue influence were 
employed to induce the making of the will, if 
the interest of the legatee be against the will. 
Mullins v. Lyles, 31 Tenn. 337, 1851 Tenn. 
LEXIS 81 (1851). 


14. —Proof of Signature of Subscribing 
Witness. 

Where the attesting and subscribing witness 
to a will is dead or beyond the jurisdiction of the 
court, or has subsequently become incompe- 
tent, or cannot be found, proof of his signature 
by persons familiar with his handwriting is 
allowed in lieu of his testimony. Allen v. Allen, 2 
Tenn. 172, 1812 Tenn. (LEXIS 1° (1812% 
M’Donald v. M’Donald, 13 Tenn. 306, 13 Tenn. 
307, 1833 Tenn. LEXIS 178 (1833); Crockett v. 
Crockett, 19 Tenn. 95, 1838 Tenn. LEXIS 23 
(1838); Jones v. Arterburn, 30 Tenn. 97, 1850 
Tenn. LEXIS 66 (1850); Maxwell v. Hill, 89 
Tenn. 584, 15 S.W. 253, 1890 Tenn. LEXIS 83 
(1891); Walker v. Verble, 5 Tenn. Civ. App. (5 
Higgins) 651 (1914); Warren v. Warren, 11 
Tenn. App. 338, 1930 Tenn. App. LEXIS 16 
(1930). 

The statutory requirement that contested 
wills “shall be proved by all the living wit- 
nesses, if to be found” is not to be construed 
literally; and the subsequent incompetency of 
the attesting witness, or his absence from the 
state, so that his testimony or attendance can- 
not be compelled, will authorize the admission 
of proof of his handwriting. Jones v. Arterburn, 
30 Tenn. 97, 1850 Tenn. LEXIS 66 (1850). 

If the attesting witness denies his attesta- 
tion, or will not swear that he saw the testator 
execute and publish his will, or alleges the 
incapacity of the testator, his handwriting may 
be proved and his testimony controverted. Even 
if the subscribing witnesses all swear that the 
will was not duly executed, the devisee may, 
notwithstanding, go into other evidence to 
prove its due execution. Rose v. Allen, 41 Tenn. 
23, 1860 Tenn. LEXIS 5 (1860). 


15. —Presumption from Proof of Signa- 
tures. 
When the signatures of the subscribing wit- 


f 
| 
I | 





t 
} 


i 


319 


: / nesses are proved to be genuine, nothing else 
|. appearing, the presumption is conclusive that 
the attestation was made in the presence of the 
_ testator; but if there be positive testimony on 
_ the subject by the subscribing witnesses, or 
_ otherwise, it then becomes a question for the 
_ jury to settle upon the evidence. Beadles v. 
_ Alexander, 68 Tenn. 604, 1877 Tenn. LEXIS 60 


(1877). 
Proof of the signature of the testatrix and of 


_ the signatures of the attesting witnesses, noth- 


ing else appearing, raises a presumption that 
the witnesses signed according to the provi- 
sions of the attestation clause preceding the 
signatures. Parker v. West, 29 Tenn. App. 642, 
199 S.W.2d 928, 1946 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1946). 


16. —Agreement that Earlier Will Valid. 

In a contested proceeding to probate a will, 
an agreement that an earlier will was the last 
valid will, executed by the attorneys for a 
number of the parties including the person 
named as executor in both wills, was properly 
excluded, because it was mere matter of opin- 
ion and incompetent as evidence. Murrell v. 
Rich, 131 Tenn. 378, 175 S.W. 420, 1914 Tenn. 
LEXIS 115 (1914). 


17. Executor as Witness. 

In a contested will case, the executor is a 
competent witness to testify for himself and the 
establishment of the will, except as to transac- 
tions with or statements made by his testator. 
Key v. Holloway, 66 Tenn. 575, 1874 Tenn. 
LEXIS 183 (1874). 


18. Testator’s Knowledge of Will — Proof. 

Testimony by witnesses including a subscrib- 
ing witness as to conversations with testatrix 
concerning her reasons for making will were 
admissible for purpose of rebutting inference 
that testatrix’s state of mind at time of execu- 
tion of will was such that she did not know that 
she had executed will. Williams v. Bridgeford, 
53 Tenn. App. 381, 383 S.W.2d 770, 1964 Tenn. 
App. LEXIS 109 (Tenn. Ct. App. 1964). 


19. —Necessity. 

As a general rule, the proponent of a will 
need not prove that the testator had knowledge 
of the contents; but where the testator was 
blind, illiterate, or decrepit, or other suspicious 
circumstances surrounded the case, the propo- 
nent must, in addition, prove the testator’s 
knowledge of and assent to the contents of the 
will. Patton v. Allison, 26 Tenn. 320, 1846 Tenn. 
LEXIS 133 (1846); Rutland v. Gleaves & 
Thompson, 31 Tenn. 198, 1851 Tenn. LEXIS 47 
(1851); Cox v. Cox, 36 Tenn. 81, 1856 Tenn. 
LEXIS 59 (1856); Watterson v. Watterson, 38 
Tenn. 1, 1858 Tenn. LEXIS 101 (1858); Wisener 
& Brown v. Maupin, 61 Tenn. 342, 1872 Tenn. 
LEXIS 383 (1872); Key v. Holloway, 66 Tenn. 
575, 1874 Tenn. LEXIS 183 (1874); Maxwell v. 
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Hill, 89 Tenn. 584, 15 S.W. 253, 1890 Tenn. 
LEXIS 83 (1891). 

Where the draftsman of the will takes an 
interest under it, that circumstance should 
awaken the vigilance of the jury to see whether 
a knowledge of its contents was brought home 
to the testator, and, under such suspicious 
circumstances, the jury ought not to be satisfied 
with the mere proof of the execution of the will, 
and that the testator was of a testamentary 
capacity, but there ought to be affirmative and 
plenary evidence that he had knowledge of the 
contents and fully and freely sanctioned the 
same. The mere previous declarations of the 
testator, in conformity with the contents, may 
be sufficient evidence thereof, if satisfactory to 
the jury. Patton v. Allison, 26 Tenn. 320, 1846 
Tenn. LEXIS 133 (1846); Watterson v. Watter- 
son, 38 Tenn. 1, 1858 Tenn. LEXIS 101 (1858); 
Maxwell v. Hill, 89 Tenn. 584, 15 S.W. 2538, 1890 
Tenn. LEXIS 83 (1891). 


20. —Presumption. 

The presumption of the testator’s knowledge 
of the contents of the will is not conclusive, but 
may be rebutted. Rutland v. Gleaves & Thomp- 
son, 31 Tenn. 198, 1851 Tenn. LEXIS 47 (1851). 


21. —Evidence — Sufficiency. 

The testimony of one witness, of undoubted 
credit, to the fact of the testator’s knowledge of 
the contents of the will, is sufficient to warrant 
the jury in finding in favor of the will. Cox v. 
Cox, 36 Tenn. 81, 1856 Tenn. LEXIS 59 (1856). 

Testator’s knowledge of and assent to provi- 
sions of will may be established by circum- 
stances of a nature to convince the mind of its 
truth. Cox v. Cox, 36 Tenn. 81, 1856 Tenn. 
LEXIS 59 (1856); Watterson v. Watterson, 38 
Tenn. 1, 1858 Tenn. LEXIS 101 (1858); Maxwell 
v. Hill, 89 Tenn. 584, 15 S.W. 253, 1890 Tenn. 
LEXIS 83 (1891). 

In case the testator was blind, illiterate, or 
decrepit, or other suspicious circumstances sur- 
rounded the case, the best evidence of his 
knowledge and assent is proof that the will was 
correctly read to him, though the knowledge 
and assent may be otherwise proved. It is not 
essential that the reading of the will to the 
testator be done by a disinterested person. 
Watterson v. Watterson, 38 Tenn. 1, 1858 Tenn. 
LEXIS 101 (1858); Maxwell v. Hill, 89 Tenn. 
584, 15 S.W. 253, 1890 Tenn. LEXIS 83 (1891). 

The fact that the testator signed the will by 
making his mark is prima facie evidence of his 
inability to write, or to read writing, and this 
manner of signing must be explained, or there 
ought to be proof of knowledge of the contents of 
the will, and assent thereto, to make the formal 
execution complete, and to entitle the plaintiffs 
to a verdict, if no counter proof is offered. 
Bartee v. Thompson, 67 Tenn. 508, 1875 Tenn. 
LEXIS 76 (1875); Maxwell v. Hill, 89 Tenn. 584, 
15 S.W. 253, 1890 Tenn. LEXIS 83 (1891). 
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22. Testator’s Sanity. 

The right of contestants to have the issue of 
the mental capacity of the testator submitted to 
the jury in will contest must rest upon substan- 
tial or material evidence at the time the will 
was made and not upon “scintilla” or “glimmer” 
of evidence. Jones v. Sands, 41 Tenn. App. 1, 
292 S.W.2d 492, 1953 Tenn. App. LEXIS 130 
(Tenn. Ct. App. 1953). 

It was not necessary to have any direct tes- 
timony that at the moment the will was made 
the state of mind of the testator was such that 
he was incompetent if from the proven sur- 
rounding facts and circumstances the jury 
could have determined the state of the testa- 
tor’s mind at the moment he signed the will. 
Jones v. Sands, 41 Tenn. App. 1, 292 S.W.2d 
492, 1953 Tenn. App. LEXIS 130 (Tenn. Ct. 
App. 1953). 

In will contest in which proponents of will 
made a motion for a directed verdict and in 
which there was conflicting medica! evidence as 
to the sanity of the testator, only the medical 
testimony offered by the contestants could be 
considered in determining the motion. Jones v. 
Sands, 41 Tenn. App. 1, 292 S.W.2d 492, 1953 
Tenn. App. LEXIS 130 (Tenn. Ct. App. 1953). 

In will contest where grounds of contest were 
weakness of mind and undue influence, contes- 
tants should have been permitted to take dis- 
covery deposition of executrix to enable them to 
see prior will of testatrix. Kelley v. Brading, 47 
Tenn. App. 223, 337 S.W.2d 471, 1960 Tenn. 
App. LEXIS 78 (Tenn. Ct. App. 1960). 

Unless the deceased has already been adju- 
dicated insane at the time of the execution of a 
will, the burden is always upon the one who 
alleges an unsound mind to prove it. Parham v. 
Walker, 568 S.W.2d 622, 1978 Tenn. App. 
LEXIS 289 (Tenn. Ct. App. 1978). 

The existence of a guardianship or conserva- 
torship is not per se an adjudication of an 
unsound mind, that is, an adjudication of men- 
tal incapacity to execute a will. Parham v. 
Walker, 568 S.W.2d 622, 1978 Tenn. App. 
LEXIS 289 (Tenn. Ct. App. 1978). 


23. —Undue Influence. 

Once the existence of a confidential relation- 
ship is proven, undue influence is presumed 
and the recipient must prove an exception to 
the presumption by carrying the burden of 
showing the fairness of the transaction and the 
nonexistence of the presumed undue influence, 
and if the recipient fails in that burden, the 
transaction is presumed void. Parham _ v. 
Walker, 568 S.W.2d 622, 1978 Tenn. App. 
LEXIS 289 (Tenn. Ct. App. 1978). 

Proof of a court-ordered relationship of con- 
servator-ward is not proof of lack of testamen- 
tary capacity, but it is proof of a confidential 
relationship, and where testatrix left her entire 
estate to her conservator, the burden was upon 
the will beneficiary to show the fairness and 
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honesty of the transaction and to negate the 
presumption of undue influence. Parham v. 
Walker, 568 S.W.2d 622, 1978 Tenn. App. 
LEXIS 289 (Tenn. Ct. App. 1978). 

Upon finding the existence of a confidential 
relationship in combination with one or more of 
the other necessary elements, the jury is re- 
quired to find undue influence as well, unless 
the proponent has come forward with other 
evidence to the contrary. Taliaferro v. Green, 
622 S.W.2d 829, 1981 Tenn. App. LEXIS 482 
(Tenn. Ct. App. 1981), overruled, Matlock v. 
Simpson, 902 S.W.2d 384, 1995 Tenn. LEXIS 44 
(Tenn. 1995). 

No undue influence was found. Crain v. 
Brown, 823 S.W.2d 187, 1991 Tenn. App. LEXIS 
329 (Tenn. Ct. App. 1991), overruled, Matlock v. 
Simpson, 902 S.W.2d 384, 1995 Tenn. LEXIS 44 
(Tenn. 1995). 


24. —Opinion Evidence. 

Attesting and subscribing witnesses, and 
they only, are trusted to give their mere opin- 
ions as to the testator’s sanity, without assign- 
ing cause or reason therefor. Physicians may 
state their opinions as to the soundness or 
unsoundness of the testator’s mind, but they 
must state the circumstances or symptoms 
from which they draw their conclusions. As to 
all other witnesses, their opinion, considered 
merely as opinions, are not evidence. Such 
witnesses, testifying as to their means of ob- 
serving the testator, must state his appearance, 
conduct, conversation, manner, peculiarities, or 
deportment, or other particular fact from which 
his state of mind may be inferred, whereupon 
they may state their inferences, conclusions, or 
opinions as to the soundness or unsoundness of 
the testator’s mind, as the result of those facts. 
Gibson v. Gibson, 17 Tenn. 329, 1836 Tenn. 
LEXIS 56 (1836); Van Huss v. Rainbolt, 42 
Tenn. 139, 1865 Tenn. LEXIS 32 (1865); 
Wisener & Brown v. Maupin, 61 Tenn. 342, 
1872 Tenn. LEXIS 383 (1872); Kirkpatrick v. 
Kirkpatrick, 1 Shan. 258 (1872). 

While witnesses, other than attesting wit- 
nesses or physicians, may testify whether the 
testator was “in his senses,” or of sound mind, 
yet they cannot testify whether he was capable 
of making a will, for the latter proposition 
involves a question of law and fact, and is the 
very question to be determined by the jury, and 
it would be entirely illegal to permit witnesses 
to give to the jury their opinions as to the 
testator’s testamentary capacity. Whether the 
particular phase of mental unsoundness de- 
prives a person of testamentary capacity is a 
matter for the exclusive determination of the 
court and jury. The witness may testify that the 
testator was not of “sound mind,” but he will 
not be permitted to testify that the testator was 
not of a “disposing memory.” Gibson v. Gibson, 
17 Tenn. 329, 1836 Tenn. LEXIS 56 (1836); 
Wisener & Brown v. Maupin, 61 Tenn. 342, 
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1872 Tenn. LEXIS 383 (1872); Kirkpatrick v. 


) Kirkpatrick, 1 Shan. 258 (1872). 


On an issue of mental incapacity, the opinion 
of each witness must stand upon the facts 
detailed by that witness, and where several 


_ witnesses are used to detail different actions of 


a testator as a basis for expressing an opinion of 
the incapacity of such testator, such circum- 
stances cannot be lumped together in order to 
test the validity of separate opinions so ex- 
pressed. Curry v. Bridges, 45 Tenn. App. 395, 
325 S.W.2d 87, 1959 Tenn. App. LEXIS 77 
(Tenn. Ct. App. 1959). 


25. —Presumptions. 

In the absence of suspicious circumstances, 
the presumption is in favor of the testator’s 
mental capacity. Frear v. Williams, 66 Tenn. 
550, 1874 Tenn. LEXIS 181 (1874); Key v. 
Holloway, 66 Tenn. 575, 1874 Tenn. LEXIS 183 
(1874); Bartee v. Thompson, 67 Tenn. 508, 1875 
Tenn. LEXIS 76 (1875). 


26. Identity of Beneficiaries — Proof. 

If there is a latent ambiguity as to the iden- 
tity of a legatee or devisee, or a mere inaccuracy 
in the designation or description contained in 
the will, extrinsic evidence is admissible to 
explain the ambiguity or inaccuracy in order to 
identify the true legatee or devisee. Tarwater v. 
Baptist Orphans’ Home, 173 Tenn. 409, 119 
S.W.2d 919, 1938 Tenn. LEXIS 21 (19388). 


27. Trial. 

Fact that jury may have deliberated less than 
five minutes in will contest proceeding involv- 
ing two purported wills before reaching verdict 
did not render verdict invalid. Williams v. 
Bridgeford, 53 Tenn. App. 381, 383 S.W.2d 770, 
1964 Tenn. App. LEXIS 109 (Tenn. Ct. App. 
1964). 

Where two wills were offered for probate at 
substantially the same time and both were 
certified to the circuit court for contest, it was 
in sound discretion of the court as to how the 
issues were to be framed and matters of proce- 
dure in the presentation of the case were also 
largely in the discretion of the court. Williams v. 
Bridgeford, 53 Tenn. App. 381, 383 S.W.2d 770, 
1964 Tenn. App. LEXIS 109 (Tenn. Ct. App. 
1964). 


28. —Burden of Proof. 

The question of sanity is peculiarly a ques- 
tion of fact for the jury, and a party seeking to 
impeach the validity of a will for a supposed 
want of sanity on the part of the testator must 
establish the fact of insanity by the clearest and 
most satisfactory proof. Gass’ Heirs v. Gass’ 
Ex’rs, 22 Tenn. 278, 1842 Tenn. LEXIS 88 
(1842); Porter v. Campbell, 61 Tenn. 81, 1872 
Tenn. LEXIS 343 (1872). 

The burden of proof rests upon the propo- 
nents of the will to establish its due and formal 
execution; but, in the absence of suspicious 
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circumstances, the proponents need not prove 

testamentary capacity, because the law prima 

facie presumes the testator’s sanity; and where > 
the will is contested upon the ground of fraud, 

undue influence, unsoundness of mind, or want 

of testamentary capacity, the burden of proof 
rests upon the contestants to establish the 

same. Ford v. Ford, 26 Tenn. 92, 1846 Tenn. 

LEXIS 68 (1846); Cox v. Cox, 36 Tenn. 81, 1856 

Tenn. LEXIS 59 (1856); Porter v. Campbell, 61 

Tenn. 81, 1872 Tenn. LEXIS 343 (1872); Smith 

v. Smith, 63 Tenn. 293, 1874 Tenn. LEXIS 245 

(1874); Frear v. Williams, 66 Tenn. 550, 1874 

Tenn. LEXIS 181 (1874). 

Where insanity is shown to have existed 
before the making of the will, the burden of 
proving testamentary capacity at the time of 
the making of the will is shifted to the propo- 
nents. Smith v. Smith, 63 Tenn. 293, 1874 Tenn. 
LEXIS 245 (1874). 

Where the proponent of the contested will 
alleges that forgery of a revoking will, the fact 
of forgery need not be proved by any greater 
preponderance of evidence than ordinarily ob- 
tains in civil cases; a slight preponderance is 
sufficient in such case. McBee v. Bowman, 89 
Tenn. 132, 14 S.W. 481, 1890 Tenn. LEXIS 31 
(1890). 

The burden of proof upon trial of issue de- 
visavit vel non is upon the proponent to estab- 
lish that propounded is the voluntary act of a 
capable testator and that the formalities re- 
quired by law are complied with. Curry v. 
Bridges, 45 Tenn. App. 395, 325 S.W.2d 87, 
1959 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
1959). 

If proponent of will was in a confidential 
relationship with deceased and is a beneficiary 
under the purported will, and caused the will to 
be drafted and executed, the law presumes 
proponent exercised undue influence on de- 
ceased and casts the burden upon proponent to 
show by the greater weight and preponderance 
of evidence that he did not exercise undue 
influence upon deceased. Kelley v. Brading, 47 
Tenn. App. 223, 337 S.W.2d 471, 1960 Tenn. 
App. LEXIS 78 (Tenn. Ct. App. 1960). 

In a will contest the initial burden is upon the 
proponent of the will to show its prima facie 
validity and this is a question for the determi- 
nation of the court. Taliaferro v. Green, 622 
S.W.2d 829, 1981 Tenn. App. LEXIS 482 (Tenn. 
Ct. App. 1981), overruled, Matlock v. Simpson, 
902 S.W.2d 384, 1995 Tenn. LEXIS 44 (Tenn. 
1995). 

Upon the proponent’s satisfactorily showing 
prima facie validity, the burden shifts to the 
contestant and, generally, the burden is upon 
the contestant to show facts relied upon to void 
the will. Taliaferro v. Green, 622 S.W.2d 829, 
1981 Tenn. App. LEXIS 482 (Tenn. Ct. App. 
1981), overruled, Matlock v. Simpson, 902 
S.W.2d 384, 1995 Tenn. LEXIS 44 (Tenn. 1995). 
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29. —Right to Open and Close. 

The proponent is entitled to open and close 
the case, both in proof and argument. Porter v. 
Campbell, 61 Tenn. 81, 1872 Tenn. LEXIS 343 
(1872); McBee v. Bowman, 89 Tenn. 132, 14 
S.W. 481, 1890 Tenn. LEXIS 31 (1890). 

What would be the proper practice as to who 
should open and close on the trial of the issue of 
devisavit vel non, where the contestants pre- 
sented a plea or issue in an affirmative form, 
asserting the incapacity of the testator as the 
sole ground of attack, is reserved. Porter v. 
Campbell, 61 Tenn. 81, 1872 Tenn. LEXIS 343 
(1872); McBee v. Bowman, 89 Tenn. 132, 14 
S.W. 481, 1890 Tenn. LEXIS 31 (1890). 

Where two unprobated wills were certified to 
circuit court for contest and circuit judge in his 
discretion made primary issue depend on the 
validity of the later instrument, permitting 
proponent of later will to open and close was 
not improper. Williams v. Bridgeford, 53 Tenn. 
App. 381, 383 S.W.2d 770, 1964 Tenn. App. 
LEXIS 109 (Tenn. Ct. App. 1964). 


30. —Reopening Case for Admission of 
Testimony. 

The circuit court acts correctly, in refusing to 
reopen a will contest case for the further exami- 
nation of an adverse witness, with the view of 
proving that in conversation with a certain 
party he made a statement of his mere opinion, 
though in the form stated as a fact, and to 
contradict him, if he denied making such state- 
ment, when no sufficient legal excuse was 
shown for not having offered such testimony at 
the proper time. Murrell v. Rich, 131 Tenn. 378, 
175 S.W. 420, 1914 Tenn. LEXIS 115 (1914). 

Trial court may, in exercise of its discretion, 
permit the introduction of evidence after a 
motion for directed verdict has been made even 
after the motion has been overruled and argu- 
ment has begun. Kelley v. Brading, 47 Tenn. 
App. 223, 337 S.W.2d 471, 1960 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1960). 
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31. —Order of Proof. 

The order of introducing the testimony is for 
the proponents of the will first to introduce the 
subscribing witnesses and prove its due execu- 
tion. Frear v. Williams, 66 Tenn. 550, 1874 
Tenn. LEXIS 181 (1874); Key v. Holloway, 66 
Tenn. 575, 1874 Tenn. LEXIS 183 (1874); Bar- 
tee v. Thompson, 67 Tenn. 508, 1875 Tenn. 
LEXIS 76 (1875). 

While it is only necessary for the executor to 
prove the formal execution of the will in the 
first place, still, if he examines the subscribing 
witnesses as to the testamentary capacity of 
the testator, he is not thereby precluded from 
adducing other evidence on that question by 
way of rebutting the testimony of the contes- 
tants. Key v. Holloway, 66 Tenn. 575, 1874 
Tenn. LEXIS 183 (1874). 

Although the evidence of the mental incapac- 
ity of the testatrix was immaterial, the com- 
plainants who had introduced evidence of such 
incapacity could not deprive defendants of the 
right to introduce counter evidence. Larus v. 
Bank of Commerce & Trust Co., 149 Tenn. 126, 
257 S.W. 94, 1923 Tenn. LEXIS 87 (1923). 


32. —Executor’s Defense Raised on Sec- 
ond Trial. 

The defense asserted by an executor, in a 
proceeding to contest the validity of a will, not 
raised in the probate court and not asserted 
until the second trial in the circuit court, was 
still available to him. Kirkland v. Calhoun, 147 
Tenn. 388, 248 S.W. 302, 1922 Tenn. LEXIS 52 
(1923). 


33. —Jury Questions. 

Although will is in proper form, where the 
testimony of any witness appears to be incred- 
ible under proved circumstances in the light of 
the experience of reasonable men, a jury ques- 
tion is presented to determine the credibility of 
such witnesses. Ballew v. Ballew, 43 Tenn. App. 
340, 309 S.W.2d 125, 1957 Tenn. App. LEXIS 
121 (Tenn. Ct. App. 1957). 


If the original will is lost or mislaid so that it cannot be produced on the trial 
of the issue, but the paper has been copied into the pleadings, or spread upon 
the minutes of the court, the court may proceed with the trial of the issue in the 
same manner as if the original were in existence and before it. 


History. 

Code 1858, § 2179 (deriv. Acts 1851-1852, ch. 
77, § 2); Shan., § 3911; Code 1932, § 8109; 
T.C.A. (orig. ed.), § 32-407. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 371. 
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NOTES TO DECISIONS 


Analysis 


. Lost Will. 

—Burden of Proof. 

. —Presumption of Revocation. 

. Copy Probated. 

—Contest on Copy. 

. —Estoppel to Object to Contest on Copy. 

. Proof of Contents. 

. —Competent Evidence. 

. —Knowledge of Whereabouts of Will Unes- 
sential. 

10. —Probate Presumed. 


1. Lost Will. 


2. —Burden of Proof. 

Destroyer of a will has burden of showing 
destruction at maker’s request. Crocker v. 
Crocker, 11 Tenn. App. 354, — S.W.2d —, 1930 
Tenn. App. LEXIS 18 (Tenn. Ct. App. 1930). 


3. —Presumption of Revocation. 

Where a will, proved to have been formally 
executed, is not found, the presumption is that 
it was revoked by decedent. The burden of proof 
is on those claiming under such alleged will to 
establish that it had not been revoked. Deakins 
yv. Webb, 19 Tenn. App. 182, 84 S.W.2d 367, 1935 
Tenn. App. LEXIS 30 (Tenn. Ct. App. 1935). 


4, Copy Probated. 


5. —Contest on Copy. 

The contest of a will by trial upon the issue of 
devisavit vel non may be made upon an agreed 
copy, or upon a copy correctness of which is not 
disputed, but acknowledged. Allen v. Allen, 2 
Tenn. 172, 1812 Tenn. LEXIS 1 (1812); Wisener 
& Brown v. Maupin, 61 Tenn. 342, 1872 Tenn. 
LEXIS 383 (1872). 


6. —Estoppel to Object to Contest on 
Copy. 

Where the issue of devisavit vel non is made 
up and tried on a certified and sworn copy of the 
will, without questioning its correctness, the 
parties on both sides of the contest are estopped 
to make objection upon the ground that the 
court had no jurisdiction to hear the contest 
upon such copy. Wisener & Brown v. Maupin, 61 
Tenn. 342, 1872 Tenn. LEXIS 383 (1872). 


7. Proof of Contents. 


8. —Competent Evidence. 

The court can admit any competent evidence 
to establish existence of a will and its contents. 
McNeely v. Pearson, 42 S.W. 165, 1896 Tenn. 
Ch. App. LEXIS 119 (1897). 


9. —Knowledge of Whereabouts of Will 
Unessential. 

Legatees may assert their rights under the 
will, though they have no knowledge of its 
whereabouts. Larus v. Bank of Commerce & 
Trust Co., 149 Tenn. 126, 257 S.W. 94, 1923 
Tenn. LEXIS 87 (1923). 


10. —Probate Presumed. 

Where probate court established that dece- 
dent’s will was probated, but copy of will tran- 
scribed by clerk failed to include last portion of 
the will including the signature of the testator 
and the attestation of the subscribing wit- 
nesses, and after a long lapse of time during 
which time the will was lost the plaintiff filed a 
proceeding for partition claiming that deceased 
died intestate the court would presume that a 
valid will was probated. McNeely v. Pearson, 42 
S.W. 165, 1896 Tenn. Ch. App. LEXIS 119 
(1897). 


32-4-107. Trial by jury — Certification to probate court. 


(a) The issue may be tried by a jury, and their verdict, and the judgment of 
the court upon the validity of the will shall be certified to the court having 
probate jurisdiction over the will to be recorded together with the original will, 


if established. 


(b) If the issue was tried upon a copy of the original will, the copy shall be 
sent to the court to be recorded, and the certificate, copy, verdict, and judgment 
shall have the same effect as if the original paper writing were in existence and 
so certified to the court having probate jurisdiction over the will. 


History. 

Code 1858, §§ 2180, 2181 (deriv. Acts 1789, 
ch. 23, § 1; 1835-1836, ch. 5, § 9; 1851-1852, 
ch. 77, § 2); Shan., §§ 3912, 3913; Code 1932, 
§§ 8110, 8111; Acts 1980, ch. 765, §§ 2, 3; 


T.C.A. (orig. ed.), §§ 32-408, 32-409; Acts 1992, 
ch. 951, § 9. 


Textbooks. 
Pritchard on Wills and Administration of 


32-4-107 


Estates (4th ed., Phillips and Robinson), 
§§ 367, 380, 382. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, §$ 66, 70. 
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Law Reviews. 

Does Tennessee Need Another Tort? The Dis- 
appointed Heir (Jared S. Renfroe), 77 Tenn. L. 
Rev. 129 (2010). 


NOTES TO DECISIONS 


Analysis 


Certification of Verdict and Judgment. 

Right to Jury Trial. 

Demand for Jury Trial. 

Waiver of Jury Trial. 

General Verdict and Judgment for Will — 
Effect. 

Motion for Directed Verdict. 

Submission of Will to Jury Unnecessary. 


Se 


oe 


1. Certification of Verdict and Judgment. 

The verdict and judgment on the contest is to 
be certified to the probate court; and the origi- 
nal will, if established, is to be sent back to the 
county court to be recorded. After the issue is 
found in favor of the validity of a will, there 
need be no probate in the probate court, and 
letters testamentary may be granted thereon. 
Roberts v. Stewart, 32 Tenn. 162, 1852 Tenn. 
LEXIS 40 (1852). 


2. Right to Jury Trial. 

There was no common law j jury trial of will 
contests and the right to a jury in such cases is 
purely statutory. Jones v. Sands, 41 Tenn. App. 
1, 292 S.W.2d 492, 1953 Tenn. App. LEXIS 130 
(Tenn. Ct. App. 1953). 

The right of contestants to have the issue of 
the mental capacity of the testator submitted to 
the jury in will contest must rest upon substan- 
tial or material evidence at the time the will 
was made and not upon “scintilla” or “glimmer” 
of evidence. Jones v. Sands, 41 Tenn. App. 1, 
292 S.W.2d 492, 1953 Tenn. App. LEXIS 130 
(Tenn. Ct. App. 1958). 

Where there is no genuine issue as to any 
material fact, summary judgment is appropri- 
ate in a will contest proceeding and does not 
amount to an improper denial of a right to jury 
trial. Union Planters Nat’l Bank v. Inman, 588 
S.W.2d 757, 1979 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. 1979). 


3. Demand for Jury Trial. 

It was error for a judge to require a jury on 
the demand of a party made several days before 
the first day of the term, however, since it was 
not shown that this error affected the result of 
the trial, the judgment was affirmed. Shelton v. 
Hickman, 26 Tenn. App. 344, 172 S.W.2d 9, 
1943 Tenn. App. LEXIS 101 (Tenn. Ct. App. 
1943). 


4, Waiver of Jury Trial. 

The issue of devisavit vel non is a civil suit 
triable by jury, and a jury trial of this issue is 
waived by failure to demand jury. Ferris v. 


Bloom, 1382 Tenn. 466, 178 S.W. 1112, 1915 
Tenn. LEXIS 35 (1915). 


5. General Verdict and Judgment for Will 
— Effect. 

A general verdict and judgment in favor of 
the will establishes it for all purposes, namely, 
as to the disposition of the realty as well as that 
of the personalty. Wright v. Smithson, 75 Tenn. 
12, 1881 Tenn. LEXIS 67 (1881). 

A general verdict and judgment in favor of 
the will will not be disturbed because the paper — 
as set out in the declaration is without attest- 
ing witnesses, where it might well be set up as 
a holographic will, according to the plaintiffs 
declaration. Wright v. Smithson, 75 Tenn. 12, 
1881 Tenn. LEXIS 67 (1881). 

In will contest, as in other cases tried to a 
jury, if there is any competent, material and 
substantial evidence to support the verdict of 
the jury, the appellate courts will not interfere 
with that verdict and judgment thereon, in the 
absence of any error on the part of the trial 
court, which the appellate court, from the re- 
cord, cannot determine affirmatively affected 
the results reached by the jury. Scott v. Atkins, 
44 Tenn. App. 353, 314 S.W.2d 52, 1957 Tenn. 
App. LEXIS 161 (Tenn. Ct. App. 1957). 


6. Motion for Directed Verdict. 

The rule that in passing upon a motion for a 
directed verdict, a trial court must look to all 
the evidence, construe it most favorably on 
behalf of the party against whom the motion is 
made, taking as true that which supports his 
rights, and allow all reasonable inferences from 
the evidence in his favor, discarding all coun- 
tervailing evidence applies in will contests the 
same as in other cases where facts are triable 
by ajury. Scott v. Atkins, 44 Tenn. App. 353, 314 
S.W.2d 52, 1957 Tenn. App. LEXIS 161 (Tenn. 
Ct. App. 1957). 

Authority to direct a verdict in a will contest 
is the same as in other cases within the purview 
of constitutional guaranty of trial by jury. 
Curry v. Bridges, 45 Tenn. App. 395, 325 S.W.2d 
87, 1959 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
1959). 


7. Submission of Will to Jury Unneces- 
sary. 

Where testimony of one of the subscribing 
witnesses was positive as to the execution of 
the will the fact that the other subscribing 
witness testified that she did not remember 
witnessing the will, although she identified her 
signature and that of the other witness as being 
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| y genuine was not sufficient to require the sub- 
| mission of the validity of the execution of the 
| will to the jury. Bradford v. Bradford, 51 Tenn. 


App. 101, 364 S.W.2d 509, 1962 Tenn. App. 
LEXIS 96 (Tenn. Ct. App. 1962). 





: '32-4-108. Statute of limitations. 


| All actions or proceedings to set aside the probate of any will, or petitions to 
certify a will for an issue of devisavit vel non, must be brought within two (2) 
_ years from entry of the order admitting the will to probate, or be forever 





: 


| ' History. 


{ 
i 


Acts 1927, ch. 3, § 1; Code 1932, § 8112; 


' impl. am. Acts 1971, ch. 162, § 2; T.C.A. (orig. 
- ed.), § 32-410; Acts 1985, ch. 228, §§ 1, 2; 1987, 
Ween. 3922,§ 15; 2011, ch. 47, § 24. 


' Compiler’s Notes. 


Acts 2011, ch. 47, § 107 provided that noth- 


ing in the legislation shall be construed to alter 


_ or otherwise affect the eligibility for services or 


_ the rights or responsibilities of individuals cov- 


_ ered by the provision on the day before the date 
_ of enactment of this legislation, which was July 


1, 2011. 
Acts 2011, ch. 47, § 108 provided that the 


‘ barred, saving, however, to persons under the age of eighteen (18) years or 


_ adjudicated incompetent, at the time the cause of action accrues, the rights 
/ 


| conferred by § 28-1-106. 


provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Textbooks. 

Pritchard on Wills and Administration of 
Hstates (4th ed., Phillips and Robinson), 
8§ 325, 352. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 60. 


Law Reviews. 

Estate, Gift and Trust Law-Joint and Mutual 
Wills-Proper Jurisdictional Vehicles for Con- 
tract-Based Mutual Wills Claims, 80 Tenn. L. 
Rey. 883 (2013). 


NOTES TO DECISIONS 


Analysis 


1. Application of section. 
2. Fraudulent Concealment. 


1. Application of section. 

The proceedings contemplated by this statute 
are proceedings that take place in the probate 
court, and a proceeding in the circuit court on 
the issue of devisavit vel non after the case is 
certified from the probate court to the circuit 
court is in substance an original proceeding to 
probate the will, separate and distinct from any 
proceedings held in probate court. Cooper v. 
Austin, 837 S.W.2d 606, 1992 Tenn. App. LEXIS 
173 (Tenn. Ct. App. 1992). 

The right of a contestant to resist the probate 
of a will isa preliminary matter and presents a 
separate and distinct issue from the issue of 
devisavit vel non, and the order of the probate 
court sustaining or denying the right to contest 
the will is an appealable order. T.C.A. § 32-4- 
108 clearly applies only to this separate action, 
and the statute of limitations set out in T.C.A. 
§ 32-4-108 applies only to the proceeding filed 
in the probate court seeking to set aside the 
probate of a will or a certification for a will 
contest. Cooper v. Austin, 837 S.W.2d 606, 1992 
Tenn. App. LEXIS 173 (Tenn. Ct. App. 1992). 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 


last will was invalid because it breached a 
contract in which the wife and the husband 
agreed to make mutual wills, although the 
husband’s children did not file a claim against 
the wife’s estate within the twelve-month pe- 
riod prescribed by T.C.A. § 30-2-307(a), the 
children’s complaint was timely under T.C.A. 
§ 32-4-108 because the children decided to file 
a will contest to challenge the wife’s last will 
and the contest was filed within two years after 
the entry of the order admitting the challenged 
will to probate. In re Estate of Brown, 402 
S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. Mar. 
22; 2013), 


2. Fraudulent Concealment. 

The fraudulent concealment exception, 
whereby a plaintiff is unaware of his cause of 
action due to fraudulent concealment but not 
fraud in and of itself, may be applicable to the 
special statute of limitations of this section. 
Phillips v. Phillips, 526 S.W.2d 439, 1975 Tenn. 
LEXIS 594 (Tenn. 1975). 

Where no facts were alleged supporting a 
finding of fraudulent concealment, where the 
evidence showed no concealment of the will or 
of the signature of testatrix, and the will was of 
public record nine years before institution of 
suit to set aside probate of the will, the action 
was barred and the fraudulent concealment 


32-4-109 


exception was not applicable. Phillips v. Phil- 
lips, 526 S.W.2d 439, 1975 Tenn. LEXIS 594 
(Tenn. 1975). 

Statute of limitations under T.C.A. § 32-4- 
108 for grandchildren’s will contest was not 
tolled under T.C.A. § 28-1-106 because the 
grandchildren failed to allege sufficient facts to 
show that a sole beneficiary concealed, with by 
an affirmative act or by silence, facts that were 
material to putting the grandchildren on notice 
of a claim of undue influence. In re Estate of 
Morris v. Morris, 329 S.W.3d 779, 2009 Tenn. 
App. LEXIS 818 (Tenn. Ct. App. Dec. 9, 2009), 
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appeal denied, In re Estate of Morris, — S.W.3d 
—, 2010 Tenn. LEXIS 603 (Tenn. June 17, 
2010). 

Because T.C.A. § 32-4-108 qualified as a 
statute of limitations subject to tolling by 
fraudulent concealment, and because the ad- 
ministrator had not contested on appeal 
whether there was a genuine issue of material 
fact as to the fraudulent concealment of the 
1996 will, denial of the motion for summary 
judgment was proper. In re Estate of Davis, 308 
S.W.3d 832, 2010 Tenn. LEXIS 407 (Tenn. Apr. 
23, 2010). 


32-4-109. Trials upon validity of wills — Jurisdiction of courts. 


Any court of record that has probate jurisdiction, whether a chancery court 
or other court of record established by private or public act, has concurrent 
jurisdiction with the circuit court to conduct a trial upon the validity of a will, 
in the manner and to the extent prescribed in this chapter. Notwithstanding 
law to the contrary, prior to certification of the fact of the contest pursuant to 
§ 32-4-101(a)(2), the contestant shall elect, in the notice of contest, either the 
circuit court or the chancery court, or other court of record having such 


concurrent jurisdiction, to conduct a trial upon the validity of the will. 


History. 
Acts 1991, ch. 152, § 2; 2002, ch. 631,.§ 3. 


Cross-References. 
Construction or interpretation of wills, con- 
current jurisdiction of courts, § 32-3-109. 


NOTES TO DECISIONS 


1. Probate Jurisdiction. 

No certificate of contest or certificate of ver- 
dict and judgment was required for chancery 
court to take jurisdiction over will contest in 
the absence of any referral to another court; 
therefore, requiring the chancery court to cer- 
tify the will contest to itself was not required by 
T.C.A. § 32-4-109 and did not defeat the chan- 
cery court’s jurisdiction to hear the contest. In 
re Estate of Barnhill, 62 S.W.3d 139, 2001 
Tenn. LEXIS 859 (Tenn. 2001). 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 
last will was invalid because it breached a 


contract in which the wife and the husband 
agreed to make mutual wills, the trial court 
had subject matter jurisdiction because T.C.A. 
§ 16-16-201(a) provided the court with subject 
matter jurisdiction to probate wills, T.C.A. 
§ 32-4-109 provided the court with jurisdiction 
to hear will contests, T.C.A. § 29-14-102 pro- 
vided the court with jurisdiction to hear de- 
claratory judgment actions, and T.C.A. 8§ 16- 
11-101 and 16-11-102(a) provided the court 
with jurisdiction to hear actions for breach of 
oral or written contracts. In re Estate of Brown, 
402 S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. 
Mar. 22, 2013). 


CHAPTER 5 
ADMINISTRATION UPON FOREIGN WILLS 


Section 

32-5-101. 
32-5-102. 
32-5-103. 
32-5-104. 
32-5-105. 
32-5-106. 


Recording will. 


Admitting will to probate. 


Contest. 


Executors of other states qualifying — Bond. 
Petition for probate — Hearing — Notice. 


Unprobated will from state or country not requiring probate. 
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| 
Section 

| 32-5-107. Authentication. 

| 32-5-108. Copy of will as evidence. 





» 32-5-110. Foreign unprobated wills. 








'32-5-101. Recording will. 


ADMINISTRATION UPON FOREIGN WILLS 


32-5-101 


| 32-5-109. Registration of will as muniment of title. 


A will, duly proved, allowed and admitted to probate outside of this state, 
» may be allowed and recorded in the proper court of any county in this state, in 


_ which the testator has left any estate. 


—_ 


History. 

ete FOI. che). 9 o42, . onan. .Supp,, 
-§ 3924a11; Code 1932, § 8113; T.C.A. (orig. 
ed.), § 32-501. 


Cross-References. 

Contest of wills, title 32, ch. 4. 

Eligible for registration, § 66-24-101. 
Fees of clerks of courts administering pro- 
’ bate matters, §§ 8-21-401, 8-21-701, 8-21-702. 
Jurisdiction of chancery courts of probate 
and related matters, title 16, ch. 16, part 2. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), §§ 53, 
54, 1037. . 
Tennessee Jurisprudence, 6 Tenn. Juris., 


Conflict of Laws, Domicile and Residence, 
§§ 26, 27; 25 Tenn. Juris., Wills, § 57. 


Law Reviews. 
Conflict of Laws — 1955 Tennessee Survey 
(John W. Wade), 8 Vand. L. Rev. 964 (1955). 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 


. Application of Section. 

. Purpose of Statute. 

. Foreign Probate. 

. —Property of Testator in Tennessee. 
—Necessary Proof. 

—Supplementary Evidence Admissible. 

. —Method of Probate. 

—Sufficiency of Will Under Foreign Law. 
. —Recording in Tennessee — Effect. 

10. —Discretion of Probate Judge. 


OCHONMBHMKRwWNYe 


1. Application of Section. 

A will duly probated in another state is 
entitled to probate here. Terry v. Webb, 159 
Tenn. 642, 21 S.W.2d 622, 1929 Tenn. LEXIS 23 
(1929). 

The Tennessee ancillary probate of foreign 
wills statute does not apply where the testator 
was domiciled in Tennessee at the time of his 
death even though the will was executed out- 
side the state. Bearman v. Camatsos, 215 Tenn. 
231, 385 S.W.2d 91, 1964 Tenn. LEXIS 557 
(1964). 


2. Purpose of Statute. 

The object of the statutes regulating the 
admission of records of probate from the courts 
of another state was to avoid the difficulty that 
often occurred by reason of the original will 
being lodged as a permanent record in the court 
at testator’s domicile and preventing its re- 
moval to other states for probate where the 


testator left property that passed under the 
will. The existence of such statutes however 
and their application for the purposes designed 
would not in any degree impair the jurisdiction 
of the county court over the probate of an 
original bill. Woodfin v. Union Planters Nat'l 
Bank & Trust Co., 174 Tenn. 367, 125 S.W.2d 
487, 1938 Tenn. LEXIS 100 (1939); Bearman v. 
Camatsos, 215 Tenn. 231, 385 S.W.2d 91, 1964 
Tenn. LEXIS 557 (1964). 


3. Foreign Probate. 


4. —Property of Testator in Tennessee. 

A will duly probated in a foreign country may 
be probated in this state, the state of the 
testator’s domicile, in which the deceased left 
property. In re De Franceschi’s Estate, 17 Tenn. 
App. 673, 70 S.W.2d 513, 1933 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1933). 


5. —Necessary Proof. 

A certified copy of a will setting it forth 
verbatim, with affidavit of subscribing witness, 
oath and qualification of executor and certifi- 
cate of surrogate that the above constituted the 
will and its probate, sufficiently shows its pro- 
bate. Fielder v. Pemberton, 136 Tenn. 440, 189 
S.W. 873, 1916 Tenn. LEXIS 148 (1916). 


6. —Supplementary Evidence Admissible. 

In a proceeding to probate a foreign will, 
extraneous evidence may be heard in connec- 
tion with the transcript of the proceeding in the 


32-5-102 


foreign court, supplementing such transcript. 
In re De Franceschi’s Estate, 17 Tenn. App. 673, 
70 S.W.2d 513, 1933 Tenn. App. LEXIS 100 
(Tenn. Ct. App. 1933). 


7. —Method of Probate. 

Where a will was probated outside of the 
state by secondary evidence and so admitted 
here under this section, a stranger to the record 
cannot complain of the method by which it was 
probated. Terry v. Webb, 159 Tenn. 642, 21 
S.W.2d 622, 1929 Tenn. LEXIS 23 (1929). 


8. —Sufficiency of Will Under Foreign 
Law. 

Will probated in foreign country “may be 
allowed and recorded” in Tennessee when such 
will has been duly proved and that it complies 
with the requirements of the laws of this state. 
In re De Franceschi’s Estate, 17 Tenn. App. 673, 
70 S.W.2d 513, 1933 Tenn. App. LEXIS 100 
(Tenn. Ct. App. 1933). 

Where a will executed in Louisiana was ad- 
mitted to probate in that state as a holographic 
will and was sufficient under the laws of that 
state to pass title to land, such will was entitled 
to be admitted to probate in Tennessee and 
would pass title to land here even though it did 
not appear that the will met the requirements 
of a holographic will under the Tennessee stat- 
utes. Epperson v. Buck Inv. Co., 176 Tenn. 358, 
141 S.W.2d 887, 1940 Tenn. LEXIS 80 (1940). 

Holographic will executed in Florida and 
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disposing of real property in Tennessee could be 
admitted to probate in county where land was 
located even though earlier typed foreign will 
had been admitted to probate pursuant to 
§§ 32-5-101 — 32-5-103 after having been pro- 
bated in Florida where holographic wills were 
not recognized, and such holographic will 
would revoke and supersede inconsistent pro- 
visions of foreign will as to disposition of such 
real property. First Christian Church v. Money- 
penny, 59 Tenn. App. 229, 489 S.W.2d 620, 1968 
Tenn. App. LEXIS 342 (Tenn. Ct. App. 1968). 


9. —Recording in Tennessee — Effect. 

A will probated in another state may be 
recorded in any county in Tennessee wherein 
the testator owned property and, when so re- 
corded, is given the force and effect of the 
original, and probate proceedings of the foreign 
state are proceedings in rem and conclusive to 
all persons having an interest under the foreign 
will. Robertson v. Robertson, 197 Tenn. 218, 270 
S.W.2d 641, 1954 Tenn. LEXIS 471 (1954). 


10. —Discretion of Probate Judge. 

This section makes it discretionary with the 
probate judge whether the will shall be admit- 
ted to probate in Tennessee and distinguishes 
the Uniform Wills Act, Foreign Probated, from 
Uniform Wills Act, Foreign Executed. In re De 
Franceschi’s Estate, 17 Tenn. App. 673, 70 
S.W.2d 518, 1933 Tenn. App. LEXIS 100 (Tenn. 
Ct. App. 1933). 


32-5-102. Executors of other states qualifying — Bond. 


When there are goods and chattels in this state to be administered under a 
will of another state, district or territory, the executors, or some one of them, 
may qualify as executors, and they shall give bond, with surety, as required in 
cases where the will was made within the limits of this state, and they shall be 
subject to be proceeded against as in other cases. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 58, 
60, 62. 


History. 

Code 1858, § 2189 (deriv. Acts 1823, ch. 31, 
§ 3); Shan., § 3921; Code 1932, § 8122; T.C.A. 
(orig. ed.), § 32-510. 


Cross-References. 

Address given clerk for service of process, 
service of process upon clerk after qualification, 
§ 30-1-104. 

Administration upon estates of nonresident 
decedents, § 30-1-103. 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


32-5-103. Petition for probate — Hearing — Notice. 


When a copy of a will of another state, district, or territory and the probate 
of the will, duly authenticated, is presented by the executor or by any other 
person interested in the will, with a petition for probate of the will, the will 
must be filed and probate may be had either in common or in solemn form, and 
if the latter, then a time must be appointed for a hearing and notice must be 
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given as is required by law on a petition for the original probate of a domestic 
will in solemn form; provided, however, that a contest of a will of another state, 
| district, or territory upon the issue devisavit vel non shall be allowed as to a 
\ devise of realty lying in this state, but as to devises of personalty, the foreign 


probate of such will shall be conclusive. 


j 


| 


History. 

mots (1919) och. (77, $02; 1 Shan; Supp? 
§ 3924a12; Code 1932, § 8114; Acts 1941, ch. 
63, § 1; C. Supp. 1950, § 8114; Acts 1959, ch. 
112, § 1; T.C.A. (orig. ed.), § 32-502. 


_ Cross-References. 


Contest of wills, title 32, ch. 4. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), §§ 54, 
56. 


Law Reviews. 
Conflict of Laws — 1959 Tennessee Survey 
(John W. Wade), 12 Vand. L. Rev. 1090 (1959). 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Supplementary Evidence — Admissibility. 
2. Pending Will Contest in Sister State. 


A. Supplementary Evidence — Admissibil- 
ity. 
Extraneous evidence may be received in con- 


- nection with a transcript of the foreign proceed- 
ings. In re De Franceschi’s Estate, 17 Tenn. 


App. 673, 70 S.W.2d 518, 1933 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1933). 


2. Pending Will Contest in Sister State. 

Tennessee judgment under statute providing 
for ancillary probate of wills was properly re- 
versed where issue of will’s validity was moot 
question due to litigation pending in sister 
state. Jones v. National Bank of Commerce, 193 
Tenn. 126, 244 S.W.2d 430, 1951 Tenn. LEXIS 
335 (1951). 


32-5-104. Admitting will to probate. 


If upon the hearing, it appears to the satisfaction of the court that the will 
has been duly proved, allowed and admitted to probate outside of the state, and 
that it was executed according to the law of the place in which the will was 
made, or in which the testator was at the time domiciled, or in conformity with 
the laws of this state, it must be admitted to probate, which probate shall have 
the same force and effect as the original probate of a domestic will. 


History. Law Reviews. 

Acts 1919, ch. 77, § 3; Shan. Supp., Conflict of Laws — 1964 Tennessee Survey 
§ 3924a13; Code 1932, § 8115; T.C.A. (orig. (Elliott E. Cheatham), 18 Vand. L. Rev. 1093 
ed.), § 32-503. (1965). 
Toxthooks. The Tennessee Court System — Probate 


Pritchard on Wills and Administration of Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


Estates (4th ed., Phillips and Robinson), § 54. 
NOTES TO DECISIONS 


Analysis 6. Testator Domiciled in State. 


1. Purpose of Section. 
The design of this section was to make a will 


. Purpose of Section. 
. Foreign Probate. 


oR ON eR 


. —Effect. executed according to the law of the place in 
. —Supplementary Evidence. which the same was made, and duly probated 
. —Discretion. there, entitled to probate in this state, and as 


32-5-105 


effective here as in the state of its execution 
and probate. Epperson v. Buck Inv. Co., 176 
Tenn. 358, 141 S.W.2d 887, 1940 Tenn. LEXIS 
80 (1940). 


2. Foreign Probate. 


3. —Effect. 

Where a will was duly admitted to probate in 
Louisiana, and was executed according to the 
law of Louisiana, where the testatrix was at the 
time domiciled, and having been executed ac- 
cording to the law of the place where it was 
made, the will was accordingly entitled to pro- 
bate in this state. Under the laws of Louisiana, 
a holographic will, executed and proven as this 
was, is sufficient to pass title to realty in 
Louisiana, and, under this section, being en- 
titled to reprobate here, is likewise sufficient to 
pass title to real property in this state. Epper- 
son v. Buck Inv. Co., 176 Tenn. 358, 141 S.W.2d 
887, 1940 Tenn. LEXIS 80 (1940). 


4, —Supplementary Evidence. 
Extraneous evidence may be received in con- 
nection with a transcript of the foreign proceed- 
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ings. In re De Franceschi’s Estate, 17 Tenn. 
App. 673, 70 S.W.2d 5138, 1933 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1933). 


5. —Discretion. 

While the language of § 32-5-101 leaves ad- 
mission to probate discretionary with the pro- 
bate judge, the language of this section requires 
admission to probate if the conditions of this 
section are met. In re De Franceschi’s Estate, 
17 Tenn. App. 673, 70 S.W.2d 5138, 1933 Tenn. 
App. LEXIS 100 (Tenn. Ct. App. 1933). 


6. Testator Domiciled in State. 

This chapter is inapplicable where testator is 
domiciled in Tennessee at the time of his death 
and the proper procedure under such circum- 
stances is for the will to be offered for original 
probate under title 32, ch. 2. Bearman v. Cama- 
tsos, 215 Tenn. 231, 385 S.W.2d 91, 1964 Tenn. 
LEXIS 557 (1964). 


32-5-105. Unprobated will from state or country not requiring pro- 
bate. 


(a) When a duly authenticated copy of a will from any state or country, 
where probate is not required by the laws of that state or country, with a duly 
authenticated certificate of the legal custodian of the original will that the copy 
is a true copy, and that the will has become operative by the laws of that state 
or country, and when a copy of a notarial will in possession of a notary in a 
foreign state or country entitled to the custody of the will, the laws of which 
state or country require that the will remain in the custody of the notary, duly 
authenticated by the notary, is presented by the executor or other persons 
interested to the proper court in this state, that court shall appoint a time and 
place of hearing and notice of the hearing shall be given as in case of an 
original will presented for probate. 

(b) Ifit appears to the court that the instrument ought to be allowed in this 
state, as the last will and testament of the deceased, the copy shall be filed and 
recorded, and the will shall have the same effect as if originally proved and 
allowed in the court. 


History. Estates (4th ed., Phillips and Robinson), §§ 583, 
Acts 1919. ch. al lee a: |, OMe ouDDm) 7 oa) 

§§ 3924a14, 3924a15; Code 1932, §§ 8116, 

8117; T.C.A. (orig. ed.), §§ 32-504, 32-505. 


Textbooks. 
Pritchard on Wills and Administration of 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


1. Widow’s Dissent from Will. land where she failed to enter her dissent in 


Widow of Oklahoma resident whose will was 
probated in Oklahoma and duly registered in 
Tennessee could not claim dower in Tennessee 


Tennessee within one year after will was re- 
corded in Tennessee although she duly entered 
her dissent in an appropriate proceeding in 


| 
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! 


. 
| 





j. 


ee owe 


Oklahoma. McGinniss v. Chambers, 156 Tenn. 
404, 1 S.W.2d 1015, 1927 Tenn. LEXIS 133, 82 
A.L.R. 1492 (1928). 


'32-5-106. Contest. 


ADMINISTRATION UPON FOREIGN WILLS 


32-5-107 


Any person interested to contest the validity of a will of another country, 


_state, district, or territory as to realty may do so in the same manner and time 


limit as though it had been originally presented for probate in that court. 


History. 
Code 1858, § 2190 (deriv. Acts 1823, ch. 31, 


'§ 3); Shan., § 3922; mod. Code 1932, § 8118; 


T.C.A. (orig. ed.), § 32-506. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 54. 


Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 80. 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction and Interpretation. 
. Right to Contest. 

—Questions Covered. 
—Determination in Tennessee. 


. Constitutionality. 
The full faith and credit clause of the federal 
Constitution and the acts of congress, effective 


thereof, are inapplicable to make a judgment 


admitting a will to probate in one state conclu- 
sive in another state, as to real property in the 
latter devised by the will. Kirkland v. Calhoun, 
147 Tenn. 388, 248 S.W. 302, 1922 Tenn. LEXIS 
52 (1923). 


2. Construction and Interpretation. 


The conclusiveness of the probate of wills in 
courts of competent jurisdiction in other states 
is, by this section, limited to wills of personalty. 
The right to contest, in the courts of this state, 
wills probated in another state, is limited to 
wills of land. Williams v. Saunders, 45 Tenn. 60, 
1867 Tenn. LEXIS 95 (1867); Smith v. Neilson, 
81 Tenn. 461, 1884 Tenn. LEXIS 58 (1884); 
Carpenter v. Bell, 96 Tenn. 294, 34 S.W. 209, 
1895 Tenn. LEXIS 32 (1895); Martin v. Stovall, 
103 Tenn. 1, 52 S.W. 296, 1899 Tenn. LEXIS 82, 
48 L.R.A. 130 (1899); Kirkland v. Calhoun, 147 
Tenn. 388, 248 S.W. 302, 1922 Tenn. LEXIS 52 
(1923). 

Statute providing that foreign wills can be 
contested in the same manner and time limit as 


$2-5-107. Authentication. 


though originally presented for probate in that 
court has reference to unprobated wills, not to 
wills properly executed and probated according 
to laws of another state. Robertson v. Robert- 
son, 197 Tenn. 218, 270 S.W.2d 641, 1954 Tenn. 
LEXIS 471 (1954). 

This section refers to unprobated wills from 
other jurisdictions and not to wills properly 
executed and probated according to the laws of 
another state. First Christian Church v. Mon- 
eypenny, 59 Tenn. App. 229, 439 S.W.2d 620, 
1968 Tenn. App. LEXIS 342 (Tenn. Ct. App. 
1968). 


3. Right to Contest. 


4. —Questions Covered. 

The right to contest validity of will of realty 
covers not only questions relating to due execu- 
tion but also questions of testamentary capac- 
ity. Kirkland v. Calhoun, 147 Tenn. 388, 248 
S.W. 302, 1922 Tenn. LEXIS 52 (1923). 


5. —Determination in Tennessee. 

The ultimate determination of testamentary 
capacity and formal requisites of will of realty 
is with the courts of the state where the prop- 
erty is situated. Kirkland v. Calhoun, 147 Tenn. 
388, 248 S.W. 302, 1922 Tenn. LEXIS 52 (1923). 

This section has reference to unprobated 
wills from other jurisdictions and not to wills 
properly executed and probated according to 
the laws of another state. Epperson v. Buck Inv. 
Co., 176 Tenn. 358, 141 S.W.2d 887, 1940 Tenn. 
LEXIS 80 (1940). 


Any copy of a will from another state, District of Columbia or territory shall 
be authenticated in the manner prescribed by 28 U.S.C. §§ 1738 and 17389. 


32-5-108 


History. 

Code 1858, § 2186 (deriv. Acts 1843-1844, ch. 
187, § 1); Shan., § 3918; mod. Code 1932, 
§ 8119; modified; impl. am. Acts 1972, ch. 565, 
§ 1; T.C.A. (orig. ed.), § 32-507. 


Textbooks. 
Pritchard on Wills and Administration of 


32-5-108. Copy of will as evidence. 
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Estates (4th ed., Phillips and Robinson), §§ 54, 
1037. 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


A copy of a will from another state, District of Columbia or territory, as 
recorded, certified by the clerk of the court in this state where copy is recorded, 


shall be evidence. 


History. 

Code 1858, § 2188 (deriv. Acts 1823, ch. 31, 
§ 2; 1843-1844, ch. 187, § 1); Shan., § 3920; 
mod. Code 1932, § 8120; T.C.A. (orig. ed.), 
§ 32-508. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 54. 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 
1. Certified Copy — Sufficiency of Showing of 
Probate. 
2. Copy Proved by One Witness — Admissibil- 
ity. 


co 


. Certified Copy — Proof of Domicile. 


1. Certified Copy — Sufficiency of Show- 
ing of Probate. 

A certified copy of a will executed and pro- 
bated in another state, setting forth the entire 
will verbatim, then the affidavit of the subscrib- 
ing witness, next the oath and qualification of 
the executor, and lastly the certificate of the 
surrogate that the above constituted the will 
and probate thereof, upon which letters testa- 
mentary duly issued to the executor, suffi- 
ciently shows the probate. Fielder v. Pember- 
ton, 186 Tenn. 440, 189 S.W. 8738, 1916 Tenn. 
LEXIS 148 (1916). 


2. Copy Proved by One Witness — Admis- 
sibility. | 
A certified copy of a will executed in another 
state, proved by only one witness, is admissible 
in evidence. Fielder v. Pemberton, 136 Tenn. 
440, 189 S.W. 873, 1916 Tenn. LEXIS 148 
(1916). 


3. Certified Copy — Proof of Domicile. 

In proceeding in Tennessee to probate a ho- 
lographic will of deceased written while in 
Rome, Italy which probate was contested in 
circuit court, the court properly admitted copies 
of probate proceedings in Ohio wherein a latter 
will was probated for the purpose of showing 
domicile of deceased. Howell v. Moore, 14 Tenn. 
App. 594, — S.W.2d —, 1930 Tenn. App. LEXIS 
120 (Tenn. Ct. App. 1930). 


32-5-109. Registration of will as muniment of title. 


A copy of a will, foreign or domestic, certified by the clerk, may be registered 
in the county where the land lies as a muniment of title, and a copy from the 
books of the register, duly certified by the register, shall be evidence. 


History. 
Code 1858, § 2183 (deriv. Acts 1828, ch. 31, 


§ 2); Shan., § 3915; mod. Code 1932, § 8121; 
T.C.A. (orig. ed.), § 32-509. 


| 
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Textbooks. The Tennessee Recording System (Toxey H. 


_ Pritchard on Wills and Administration of Sewell), 50 Tenn. L. Rev. 1 (1982). 
|| Estates (4th ed., Phillips and Robinson), § 54. 





Law Reviews. 
The Tennessee Court System — Probate 
“Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


\1. Foreign State Denying Full Faith and — giveno faith and credit to the probate of wills in 
: Credit — Effect. other states. Martin v. Stovall, 103 Tenn. 1, 52 
Full faith and credit will not be denied by the §.W. 296, 1899 Tenn. LEXIS 82, 48 L.R.A. 130 
) courts of this state to the probate of a will in (1899), 

) another state, because the statutes of that state 





/32-5-110. Foreign unprobated wills. 


(a) Where a foreign will has not been probated in another jurisdiction, any 
' person interested may apply for its probate before the probate court of the 
' county in this state in which the real estate or any part of the real estate is 
located. 

(b) To that end the interested person shall present a petition to the probate 
‘court, setting forth the death of the foreign testator, the decedent’s ownership 
_of lands in the county, and the fact of the decedent’s testacy, whereupon the 
‘court shall authorize the taking of such proof as may be necessary to prove the 
‘will in accordance with the laws of this state. 

(c)(1) Depositions may be taken either upon interrogatories filed in the court 

for ten (10) days, or by oral examination at a time and place designated by 

the court. 

(2) No notice shall be required of the taking of the depositions, save any 
resulting from the making of the order for the depositions by the court. 

(3) When the depositions are taken by oral examination, the time that 
elapses between the making of the order for the depositions and the taking 
of the depositions shall not be less than the time prescribed for notice for 
taking depositions under the general laws. 

(d) Should it not be possible to exhibit to the depositions and produce before 
the probate court the original will, a copy of the will may be so used, the 
-necessary witnesses proving that it is a true copy of the original. 

(e) On being admitted to probate, the probate shall have the same force and 
effect as to real estate as the probate in this state of wills of residents of this 

state have as to lands devised by them, but nothing in this section is to prevent 
_the proving of foreign wills as at common law and without probate. 

(f) The will shall, as to real estate, be to the same extent and in the same 
-manner as domestic wills subject to contest in the state, and certified copies of 
_the record in the probate court shall be available as evidence as are copies of 
domestic wills and probate of domestic wills; provided, however, that nothing 
in this section shall apply to wills dated more than fifty-five (55) years prior to 
_ the enactment of this Code. 


- History. 3924a10; mod. Code 1932, §§ 8123 — 8128; 
Acts 1909, ch. 87, §§ 3, 4; Shan., §§ 3924a5-  =‘T.C.A. (orig. ed.), §§ 32-511 — 32-516. 


32-11-101 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 53, 
5A. 
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Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Unprobated Wills — Common Law Status. 
2. Inconsistent Wills. 


1. Unprobated Wills — Common Law Sta- 
tus. 

Under the common law, wills devising land 
were, without probate, muniments of title; but 
it was necessary to establish such wills by proof 
in any suit in which title depended upon the 
validity of the will, if its validity was ques- 
tioned. Smith v. Neilson, 81 Tenn. 461, 1884 
Tenn. LEXIS 58 (1884); Bleidorn v. Pilot Moun- 
tain Coal & Mining Co., 89 Tenn. 166, 15 S.W. 
737, 1890 Tenn. LEXIS 36 (1890); Kiernan v. 
Casey, 116 Tenn. 245, 93 S.W. 576, 1905 Tenn. 
LEXIS 20 (1906). 


2. Inconsistent Wills. 

Holographic will executed in Florida and 
disposing of real property in Tennessee could be 
admitted to probate in county where land was 
located even though earlier typed will had been 
admitted to probate pursuant to §§ 32-5-101 — 
32-5-103 after having been probated in Florida 
where holographic wills were not recognized, 
and such holographic will would revoke and 
supersede inconsistent provision of foreign will 
as to disposition of such real property. First 
Christian Church v. Moneypenny, 59 Tenn. 
App. 229, 489 S.W.2d 620, 1968 Tenn. App. 
LEXIS 342 (Tenn. Ct. App. 1968). 


CHAPTERS 6-10 [RESERVED] 


CHAPTER 11 
LIVING WILLS 


Effective date of declaration — Subsequent declarations — Incapacitated declarants. 
Compliance with declaration — Failure to comply — Liability and penalties. 


Construction and effect of chapter — Signatures — Severability — Liability for 


Section 
32-11-101. Short title. 
32-11-102. Legislative intent. 
32-11-1038. Chapter definitions. 
32-11-104. Execution of declaration. 
32-11-105. Form of declaration. 
32-11-106. Revocation of declaration. 
32-11-107. 
32-11-108. 
32-11-109. Willful misconduct — Penalty. 
32-11-110. 
complying with chapter. 
32-11-111. Living wills executed outside Tennessee — When effective. 
32-11-112. Living wills executed before July 1, 1991 — When effective. 
32-11-113. Effect and interpretation of living wills. 


32-11-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Right to 


Natural Death Act.” 


History. 
Acts 1985, ch. 355, § 1. 


Cross-References. 

Assisted suicide, § 39-13-216. 

Construction of adult protection provisions 
with right to Natural Death Law regarding 
medical care for terminally ill persons, § 71-6- 
102. 


Power of attorney for health care, right to die 
naturally, title 34, ch. 6, part 2. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-402. 


Law Reviews. 
A Time to Be Born and a Time to Die: 


) Pregnancy and End-Of-Life Care, 50 Tenn. B.J. 
|) 28 (2014). 


LIVING WILLS 


32-11-1083 


Legislation Provides Traps for the Unwary (Da- 
vid E. Fowler), 28 Tenn. B.J. 14 (1992). 


Constitutional Law — Cruzan v. Director, 
| Missouri Department of Health: The Supreme 
Court Reposes the Right-to-Die Issue with the 
‘Individual States, 20 Mem. St. U.L. Rev. 655 
(1991). 
| Durable Power of Attorney for Health Care 
and Living Will (John K. Fockler), 31 No. 1 
‘Tenn. B.J. 14 (1995). 
Helping Your Clients with End-of-Life Direc- 
' tives: Who Will Decide? (Charles M. Key), 42 
‘Tenn B.J. 13 (2006). 
_ Living Wills, Organ Donation, and Durable 
| Powers of Attorney (John K. Fockler), 23 No. 1 
' Tenn. B.J. 23 (1987). 
_ Planning for Incompetency Made Difficult: 









Termination of Life Support Systems for Mi- 
nor Children: Evolving Legal Responses (John 
M. Scheb), 54 Tenn. L. Rev. 1 (1986). 

The Constitutionality of Pregnancy Clauses 
in Living Will Statutes, 43 Vand. L. Rev. 1821 
(1990). 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


Attorney General Opinions. 

Living wills executed prior to enactment of 
chapter, OAG 87-21, 1987 Tenn. AG LEXIS 178 
(1/30/87). 


j $2-11-102. Legislative intent. 


(a) The general assembly declares it to be the law of the state that every 
person has the fundamental and inherent right to die naturally with as much 
‘dignity as circumstances permit and to accept, refuse, withdraw from, or 
/otherwise control decisions relating to the rendering of the person’s own 
-medical care, specifically including palliative care and the use of extraordinary 
| procedures and treatment. The general assembly further declares that it is in 
the public interest to facilitate recovery of organs and/or tissues for transplan- 
tation and to provide mechanisms for individuals to express their desire to 
‘donate their organs and/or tissues. 

(b) The general assembly does further empower the exercise of this right by 
-written declaration, called a “living will,” as provided in this chapter. 


| History. 
Acts 1985, ch. 355, § 2; 1991, ch. 344, § 5. 


$2-11-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Competent person” means an individual who is able to understand 
and appreciate the nature and consequences of a decision to accept or refuse 
treatment; 

(2) “Declarant” means an individual who declares a living will under this 
chapter; 

(3) “Health care provider,” “health care facility” or “health facility” means 
a person, facility or institution licensed or authorized to provide health or 
medical care; 

(4) “Living will” means a written declaration, pursuant to this chapter, 
stating declarant’s desires for medical care or noncare, including palliative 
care, and other related matters such as organ donation and body disposal; 

(5) “Medical care” includes any procedure or treatment rendered by a 
physician or health care provider designed to diagnose, assess or treat a 
disease, illness or injury. These include, but are not limited to: surgery; 
drugs; transfusions; mechanical ventilation; dialysis; cardiopulmonary re- 
suscitation; artificial or forced feeding of nourishment, hydration or other 
basic nutrients, regardless of the method used; radiation therapy; or any 
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other medical act designed for diagnosis, assessment or treatment or to 
sustain, restore or supplant vital body function. This part shall not be 
interpreted to allow the withholding or withdrawal of simple nourishment or 
fluids so as to condone death by starvation or dehydration unless the 
instrument that creates a living will or durable power of attorney for health 
care includes the following or substantially the following: “I authorize the 
withholding or withdrawal of artificially provided food, water or other 
nourishment or fluids’; 

(6) “Organ donation” means a procedure to recover vascular organs 
following a declaration of death pursuant to § 68-3-501(b)(2), but prior to 
removal from artificial support systems; 

(7) “Palliative care” includes any measure taken by a physician or health 
care provider designed primarily to maintain the patient’s comfort. These 
also include, but are not limited to, sedatives and pain-killing drugs, 
nonartificial oral feeding, suction, hydration and hygienic care; 

(8) “Physician” means any person licensed or permitted to practice 
medical care under title 63, chapters 6 and 9; 

(9) “Terminal condition” means any disease, illness, injury or condition, 
including, but not limited to, a coma or persistent vegetative state, sustained 
by any human being, from which there is no reasonable medical expectation — 
of recovery and that, as a medical probability, will result in the death of the 
human being, regardless of the use or discontinuance of medical treatment 
implemented for the purpose of sustaining life, or the life processes; and 

(10) “Tissue donation” means a procedure to recover tissue following a 
declaration of death pursuant to § 68-3-501(b)(1), and following removal 
from artificial support systems. 


History. Attorney General Opinions. 
Acts 1985, ch. 355, § 3; 1991, ch. 167, § 1; Tube feeding, OAG 87-21, 1987 Tenn. AG 
1991, ch. 344, §§ 1-4; 1992, ch. 951, § 10. LEXIS 178 (1/30/87). 


Cross-References. 
Assisted suicide, § 39-13-216. 


NOTES TO DECISIONS 


1. Treatment Refusal. cise the right to refuse medical care. San Juan- 
The fact that an individual had not executed  Torregosa v. Garcia, 80 S.W.3d 539, 2002 Tenn. 


a living will did not create any presumption App. LEXIS 325 (Tenn. Ct. App. 2002). 
that the individual would not necessarily exer- 


32-11-104. Execution of declaration. 


(a) Any competent adult person may execute a declaration directing the 
withholding or withdrawal of medical care to the person, to become effective on 
loss of competency. The declaration must be in writing and signed by the 
principal. The declaration is valid if the principal’s signature is either attested 
by a notary public with no witnesses or witnessed by two (2) witnesses without 
attestation by a notary public. A witness is a competent adult, who is not the 
agent, and at least one (1) of whom is not related to the principal by blood, 
marriage, or adoption and would not be entitled to any portion of the estate of 
the principal upon the death of the principal under any will or codicil made by 
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the principal existing at the time of execution of the declaration or by operation 
|of law then existing. The declaration shall contain an attestation clause that 
|,attests to the witnesses’ compliance with the requirements of this subsection 
| (a). The declaration shall be substantially in the form established in § 32-11- 
. 105. It is the intent of the general assembly that this subsection (a) have 
'|retroactive application. 

(b) It is the responsibility of the declarant or someone acting on the 
declarant’s behalf to deliver a copy of the living will or declaration to the 
| attending physician and/or other concerned health care provider. An attending 
| physician who is so notified shall make the declaration, or a copy of it, part of 
‘the declarant’s medical record. 





| History. Attorney General Opinions. 
Acts 1985, ch. 355, § 4; 2007, ch. 8, § 4. Witnessing of living wills, OAG 87-21, 1987 
Tenn. AG LEXIS 178 (1/30/87). 

Notarization of signatures of witnesses to 
living wills, OAG 98-032, 1998 Tenn. AG LEXIS 
32 (2/9/98). 


| Cross-References. 
Power of attorney for health care, right to die 
i /naturally, title 34, ch. 6, part 2. 


| Textbooks. 
' Tennessee Forms (Robinson, Ramsey and 
| Harwell), No. 4-402. 


1 $2-11-105. Form of declaration. 


_ The declaration may be substantially in the following form, but not to the 
» exclusion of other written and clear expressions of intent to accept, refuse, or 
» withdraw medical care: 


LIVING WILL 


I, , willfully and voluntarily make known my desire that 
my dying shall not be AeHAGiAlly prolonged under the circumstances set forth 
below, and do hereby declare: 

If at any time I should have a terminal condition and my attending physician 
_has determined there is no reasonable medical expectation of recovery and 
which, as a medical probability, will result in my death, regardless of the use 
or discontinuance of medical treatment implemented for the purpose of 

sustaining life, or the life process, I direct that medical care be withheld or 

withdrawn, and that I be permitted to die naturally with only the 
administration of medications or the performance of any medical procedure 

deemed necessary to provide me with comfortable care or to alleviate pain. 


ARTIFICIALLY PROVIDED NOURISHMENT AND FLUIDS: 


By checking the appropriate line below, I specifically: 
____ Authorize the withholding or withdrawal of artificially provided food, 
water or other nourishment or fluids. 
___ DO NOT authorize the withholding or withdrawal of artificially 
provided food, water or other nourishment or fluids. 


ORGAN DONOR CERTIFICATION: 


Notwithstanding my previous declaration relative to the withholding or 
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withdrawal of life-prolonging procedures, if as indicated below I have 
expressed my desire to donate my organs and/or tissues for transplantation, or 
any of them as specifically designated herein, I do direct my attending 
physician, if I have been determined dead according to Tennessee Code 
Annotated, § 68-3-501(b), to maintain me on artificial support systems only for 
the period of time required to maintain the viability of and to remove such 
organs and/or tissues. By checking the appropriate line below, I specifically: 

______ Desire to donate my organs and/or tissues for transplantation. 

_____ Desire to donate my 

(Insert specific organs and/or’ tissues _ for 
transplantation). 

____ DO NOT desire to donate my organs or tissues for transplantation. 

In the absence of my ability to give directions regarding my medical care, it 
is my intention that this declaration shall be honored by my family and 
physician as the final expression of my legal right to refuse medical care and 
accept the consequences of such refusal. 

The definitions of terms used herein shall be as set forth in the Tennessee 
Right to Natural Death Act, Tennessee Code Annotated, § 32-11-1083. 

I understand the full import of this declaration, and I am emotionally and 
mentally competent to make this declaration. 

In acknowledgment whereof, I do hereinafter affix my signature on this the 

day of ; 
20 30s 
Declarant 

We, the subscribing witnesses hereto, are personally acquainted with and 
subscribe our names hereto at the request of the declarant, an adult, whom we 
believe to be of sound mind, fully aware of the action taken herein and its 
possible consequence. 

We, the undersigned witnesses, further declare that we are not related to the 
declarant by blood or marriage; that we are not entitled to any portion of the 
estate of the declarant upon the declarant’s decease under any will or codicil 
thereto presently existing or by operation of law then existing; that we are not 
the attending physician, an employee of the attending physician or a health 
facility in which the declarant is a patient; and that we are not persons who, 
at the present time, have a claim against any portion of the estate of the 
declarant upon the declarant’s death. 


Witness 
Witness 
STATE OF TENNESSEE 
COUNTY OF 
Subscribed, sworn to and acknowledged before me by , the declar- 
ant, and subscribed and sworn to before me by ___ and ____, witnesses, this 
___ day of ne) aan 


Notary Public 
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My Commission Expires: 





| History. Attorney General Opinions. 
Acts 1985, ch. 355, § 5; 1991, ch. 344, § 6. Notarization of signatures of witnesses to 
living wills, OAG 98-032, 1998 Tenn. AG LEXIS 


| Cross-References. 32 (2/9/98). 


Power of attorney for health care, right to die 
naturally, title 34, ch. 6, part 2. 


'32-11-106. Revocation of declaration. 


_ Adeclaration may be revoked at any time by the declarant, without regard 
_ to the declarant’s mental state or competency, by any of the following methods, 
effectively communicated by the declarant to the attending physician or other 
concerned health care provider: 
| (1) Written revocation by the declarant, dated and signed by the 
declarant; 
(2) By oral statement or revocation made by the declarant to the attend- 
ing physician. This revocation shall be made a part of the declarant’s medical 
record by the attending physician. 


| History. terfaces and the Law, 71 Vand. L. Rev. 1365 
Acts 1985, ch. 355, § 6; 1991, ch. 344,§ 138. (2018). 
Textbooks. Attorney General Opinions. 
___Tennessee Forms (Robinson, Ramsey and Revocation of declaration by incompetent, 
_ Harwell), No. 4-402. OAG 86-05, 1986 Tenn. AG LEXIS 213 


| Law Reviews. (1/16/86). 


Neuronal Testimonial: Brain-Computer In- 


_$2-11-107. Effective date of declaration — Subsequent declarations — 
Incapacitated declarants. 


A declaration shall be effective from the date of its execution until revoked in 
a manner prescribed by this chapter. Nothing in this chapter shall be 
construed to prevent a declarant from reexecuting a declaration at any time in 
accordance with the formalities of this chapter, including reexecution after a 
diagnosis of a terminal condition. If the declarant has executed more than one 
(1) declaration, then the latest declaration known to the attending physician 
shall take precedence. If the declarant becomes comatose or if the declarant’s 
condition renders the declarant incapable of communicating with the attend- 
ing physician, the declaration shall remain in effect during the comatose 
condition or until the declarant’s condition renders the declarant able to 
communicate with the attending physician. 


History. 
Acts 1985, ch. 355, § 7. 


32-11-108. Compliance with declaration — Failure to comply — Liabil- 
ity and penalties. 


(a) Any physician or other individual health care provider who cannot in 
good conscience comply with the provisions of such a living will, on being 
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informed of the declaration, shall so inform the declarant, or if the declarant is 
not competent, the declarant’s next of kin or a legal guardian, and at their 
option make every reasonable effort to assist in the transfer of the patient to 
another physician who will comply with the declaration. Any health care 
provider who fails to make good faith reasonable efforts to comply with the 
preceding procedure as prescribed by the attending physician shall be civilly 
liable and subject to professional disciplinary action, including revocation or 
suspension of license. The health care provider shall not be subject to civil 
liability for medical care provided during the interim period until transfer is 
effectuated. 

(b) A physician or other health care provider who, by no fault of such 
physician as health care provider, has not received notice of a declaration, 
revocation, or other change shall not suffer civil, administrative, or criminal 
penalties under this chapter. 


History. 
Acts 1985, ch. 355, § 8. 


Law Reviews. 

A Time to Be Born and a Time to Die: 
Pregnancy and End-Of-Life Care, 50 Tenn. B.J. 
28 (2014). 


Liability for Improper Maintenance of Life 
Support: Balancing Patient and Physician Au- 
tonomy, 46 Vand. L. Rev. 1255 (19983). 


Attorney General Opinions. 
Representation of incompetents, OAG 86-05, 
1986 Tenn. AG LEXIS 213 (1/16/86). 


Durable Powers of Attorney for Health Care 
Decisions (David E. Fowler), 27 No. 1 Tenn. B.J. 
20 (1997). 


32-11-1009. Willful misconduct — Penalty. 


Any person who willfully conceals, cancels, defaces, obliterates or damages 
the declaration or revocation of another without the declarant’s consent, or 
who falsifies or forges the declaration or revocation of another shall be civilly 
liable and subject to criminal prosecution for a Class C misdemeanor, and if a 
provider, subject to administrative and professional discipline. 


History. 
Acts. 1985, ch. 355, § 9; 1989, ch. 591, §, 113. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
CTT: 


32-11-110. Construction and effect of chapter — Signatures — Sever- 
ability — Liability for complying with chapter. 


(a) The withholding or withdrawal of medical care from a declarant in 
accordance with this chapter shall not, for any purpose, constitute a suicide, 
euthanasia or homicide. 

(b) The making of a declaration pursuant to § 32-11-104 shall not affect in 
any manner the sale, procurement or issuance of any policy of life insurance, 
nor shall it be deemed to modify the terms of an existing policy of life 
insurance. No policy of life insurance shall be legally impaired or invalidated 
in any manner by withholding or withdrawal of medical care from an insured 
declarant. 

(c) No physician, health care facility or other health care provider, and no 
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health care service plan, insurer issuing disability insurance, self-insured 
employee welfare benefit plan, or nonprofit hospital plan, shall require any 


person to execute a declaration as a condition for being insured for, or 


- receiving, health care services. 


(d) Nothing in this chapter shall impair or supersede any legal right or legal 


responsibility that any person may have to effect the withholding or with- 


drawal of medical care in any lawful manner. In this respect, the provisions of 
this chapter are cumulative. 
(e) This chapter shall create no presumption concerning the intention of an 


individual who has not executed a declaration to consent to the use, withhold- 


ing or withdrawal of medical care. | 

(f) A competent declarant, unable to sign the declaration, may make a 
signature as provided in § 1-3-105. 

(g) If any provision of this chapter or the application of any provision of this 
chapter to any person or circumstances is held invalid, that invalidity shall not 
affect other provisions or applications of the chapter that can be given effect 
without the invalid provision or application, and to this end the provisions of 
this chapter are severable. 

(h) No physician or health facility that, acting in accordance with the 
requirements of this chapter, causes the withholding or withdrawal of medical 
care from a patient, shall be subject to civil liability therefrom. No health care 
provider, acting under the direction of a physician, who participates in the 
withholding or withdrawal of medical care in accordance with this chapter 
shall be subject to any civil liability. No physician, or health care provider 
acting under the direction of a physician, who participates in the withholding 
or withdrawal of medical care in accordance with this chapter shall be guilty 
of any criminal act or of unprofessional conduct. 

(i) No physician or health care provider shall be subject to civil or criminal 
liability or considered guilty of unprofessional conduct as a result of actions 
under this chapter that are in accord with reasonable medical standards or as 
a result of another physician’s or health care provider’s actions or failure to act 
in accordance with this chapter. 


History. Power of attorney for health care, life insur- 
Acts 1985, ch. 355, § 10; 1991, ch. 344,§ 7. ance unaffected, § 34-6-213. 
Cross-References. Attorney General Opinions. 
Applicability of this section to power of attor- Constitutionality, OAG 86-05, 1986 Tenn. AG 
ney for health care provisions, § 34-6-212. LEXIS 218 (1/16/86). 


32-11-111. Living wills executed outside Tennessee — When effective. 


A living will that is executed outside of this state by a nonresident of this 
state at the time of execution shall be given effect in this state if that living will 
is in compliance with either this chapter or the laws of the state of the 
declarant’s residence. 


History. 
Acts 1991, ch. 344, § 8. 
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32-11-112. Living wills executed before July 1, 1991 — When effective. 


A living will executed before July 1, 1991, shall be effective if it was executed 
in compliance with this chapter as in effect on the date that living will was 
executed, notwithstanding that the living will does not comply with revisions 
to this chapter since that date. 


History. 
Acts 1991, ch. 344, § 8. 


32-11-113. Effect and interpretation of living wills. 


(a) A living will entered into before July 1, 2004, under this chapter shall be 
given effect and interpreted in accord with this chapter. 

(b) A living will entered into on or after July 1, 2004, that evidences an 
intent that it is entered into under this chapter shall be given effect and 
interpreted in accord with this chapter. 

(c) Aliving will entered into on or after July 1, 2004, that does not evidence 
an intent that it is entered into under this chapter may, if it complies with the 
Tennessee Health Care Decisions Act, compiled in title 68, chapter 11, part 18, 
be given effect as an individual instruction under that act. 


History. 
Acts 2004, ch. 862, § 4. 


| 
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PART 1 
DEFINITIONS 


33-1-101. Title definitions. 


As used in this title, unless the context otherwise requires: 

(1) “Alcohol abuse” means a condition characterized by the continuous or 
episodic use of alcohol resulting in social impairment, vocational impair- 
ment, psychological dependence or pathological patterns of use; 

(2) “Alcohol dependence” means alcohol abuse that results in the devel- 
opment of tolerance or manifestations of alcohol abstinence syndrome upon 
cessation of use; 

(3) “Available suitable accommodations” or “suitable available accommo- 
dations” means that a state-owned or operated hospital or treatment 


resource has the capacity, as reasonably determined by the commissioner, ~ 
and the medical capability, equipment and staffing to provide an appropriate — 


level of care, treatment and physical security to an individual in an 
unoccupied and unassigned bed; 


(4) “Chief officer” means the person with overall authority for a public or 


private hospital, developmental center, treatment resource, or developmen- 
tal disabilities service or facility, or the person’s designee; 

(5) “Child” means a person who is under eighteen (18) years of age; 

(6) “Commissioner” means the commissioner of mental health and sub- 
stance abuse services when the statute at issue relates to mental illness or 
serious emotional disturbance and means the commissioner of intellectual 


and developmental disabilities when the statute at issue relates to intellec- | 


tual and developmental disabilities; 
(7)(A) “Community mental health center” means an entity that: 

(i) Provides outpatient services, including specialized outpatient ser- 
vices for persons of all ages with a serious mental illness, and persons 
who have been discharged from inpatient treatment at a hospital or 
treatment resource; 

(ii) Provides twenty-four hour a day emergency care services; 

(iii) Provides day treatment or other partial hospitalization services, 
or psychosocial rehabilitation services; 

(iv) Provides screening for persons being considered for admission to 
state mental health facilities to determine the appropriateness of the 
admission; and 

(v) Has community participation in its planning, policy development, 
and evaluation of services; 


(B) “Community mental health center” includes for profit corporations | 
and private entities qualified as tax exempt organizations under Internal | 
Revenue Code, § 501(c)(3) (26 U.S.C. § 501(c)(8)), or public entities | 
created by private act of the general assembly that, prior to July 1, 1992, | 
were approved providers in the state under the medicaid clinic option and — 
grantees of the department and the successor or surviving corporation of 
































any such entity that underwent a corporate name change or corporate | 


restructuring after July 1, 1992; 
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(8) “Consent” means voluntary agreement to what is reasonably well 
understood regardless of how the agreement is expressed; 

(9) “Department” means the department of mental health and substance 
abuse services when the statute at issue deals with mental illness or serious 
emotional disturbance and means the department of intellectual and devel- 
opmental disabilities when the statute at issue deals with intellectual and 
developmental disabilities; 

(10) “Developmental center” means a department of intellectual and 
developmental disabilities facility or part of it that provides residential and 
habilitation services to persons with intellectual disabilities; 

(11)(A) “Developmental disability” in a person over five (5) years of age 
| means a condition that: 
| (i) Is attributable to a mental or physical impairment or combination 
of mental and physical impairments; 

(ii) Manifested before twenty-two (22) years of age; 
(iii) Likely to continue indefinitely; 
(iv) Results in substantial functional limitations in three (3) or more 
of the following major life activities: 
(a) Self-care; 
(b) Receptive and expressive language; 
(c) Learning; 
(d) Mobility; 
(e) Self-direction; 
(f) Capacity for independent living; or 
(g) Economic self-sufficiency; and 
(v) Reflects the person’s need for a combination and sequence of 
special interdisciplinary or generic services, supports, or other assis- 
tance that is likely to continue indefinitely and need to be individually 
planned and coordinated; 

(B) “Developmental disability” in a person up to five (5) years of age 
means a condition of substantial developmental delay or specific congeni- 
tal or acquired conditions with a high probability of resulting in develop- 
mental disability as defined for persons over five (5) years of age if services 
and supports are not provided; 

(12) “Drug abuse” means a condition characterized by the continuous or 
episodic use of a drug or drugs resulting in social impairment, vocational 
impairment, psychological dependence or pathological patterns of use; 

(13) “Drug dependence” means drug abuse that results in the develop- 
ment of tolerance or manifestations of drug abstinence syndrome upon 
cessation of use; 

(14) “Hospital” means a public or private hospital or facility or part of a 
hospital or facility equipped to provide inpatient care and treatment for 
persons with mental illness or serious emotional disturbance; 

(15) “Indigent person” means a service recipient whose resources, includ- 
ing property, assets, and income, are insufficient, under chapter 2, part 11 of 
this title, to pay for the cost of providing services and supports and who does 
not have a responsible relative or other legally responsible person who is 
able to pay for the cost of providing the services and supports; 
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(16)(A) “Intellectual disability” means, for the purposes of the general 
functions of the department as set forth in § 4-3-2701(b), substantial 
limitations in functioning: 

(i) As shown by significantly sub-average intellectual functioning 
that exists concurrently with related limitations in two (2) or more of the 
following adaptive skill areas: communication, self-care, home living, 
social skills, community use, self-direction, health and safety, functional 
academics, leisure, and work; and 

(ii) That are manifested before eighteen (18) years of age; 

(B) References to “mental retardation” in this title shall be deemed to be 
references to “intellectual disability”; 

(17) “Licensed physician” means a graduate of an accredited medical 
school authorized to confer upon graduates the degree of doctor of medicine 
(M.D.) who is duly licensed in the state, or an osteopathic physician who is 
a graduate of a recognized osteopathic college authorized to confer the 
degree of doctor of osteopathy (D.O.) and who is licensed to practice 
osteopathic medicine in the state; 

(18) “Medical capability” means that a state-owned or operated hospital 
or treatment resource has the ability to treat an individual’s medical needs 
onsite or that the individual’s medical needs do not exceed the onsite 
capability of the state-owned or operated hospital or treatment resource to 
treat; . 

(19) “Mental illness” means a psychiatric disorder, alcohol dependence, or 
drug dependence, but does not include intellectual disability or other 
developmental disabilities; 

(20) “Qualified mental health professional” means a person who is li- 
censed in the state, if required for the profession, and who is a psychiatrist; 
physician with expertise in psychiatry as determined by training, education, 
or experience; psychologist with health service provider designation; psycho- 
logical examiner or senior psychological examiner; licensed master’s social 
worker with two (2) years of mental health experience or licensed clinical 
social worker; marital and family therapist; nurse with a master’s degree in 
nursing who functions as a psychiatric nurse; professional counselor; or if 
the person is providing service to service recipients who are children, any of 
the above educational credentials plus mental health experience with 
children; 

(21) “Responsible relative” means the parent of an unemancipated child 
with mental illness, serious emotional disturbance, alcohol dependence, 
drug dependence, or developmental disabilities who is receiving service in 
programs of the department or any relative who accepts financial responsi- 
bility for the care and service of a service recipient; 

(22) “Serious emotional disturbance” means a condition in a child who 
currently or at any time during the past year has had a diagnosable mental, 
behavioral, or emotional disorder of sufficient duration to meet psychiatric 
diagnostic criteria that results in functional impairment that substantially 
interferes with or limits the child’s role or functioning in family, school, or 
community activities and includes any mental disorder, regardless of 
whether it is of biological etiology; 
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(23) “Service recipient” means a person who is receiving service, has 
applied for service, or for whom someone has applied for or proposed service 
because the person has mental illness, serious emotional disturbance, or a 


developmental disability; 


(24) “Support” means any activity or resource that enables a service 
recipient to participate in a service for mental illness, serious emotional 
disturbance, or developmental disabilities or in community life; and 

(25) “Treatment resource” means any public or private facility, service, or 
program providing treatment or rehabilitation services for mental illness or 
serious emotional disturbance, including, but not limited to, detoxification 
centers, hospitals, community mental health centers, clinics or programs, 
halfway houses, and rehabilitation centers. 


| History. 


Acts 2000, ch. 947, § 1; 2001, ch. 334, § 1; 


2002, ch. 730, § 1; 2006, ch. 674, § 1; 2008, ch. 
' 1016, § 3; 2009, ch. 531, §§ 31, 32; 2010, ch. 


734, § 1; 2010, ch. 1100, §§ 25-27; 2011, ch. 


158, §§ 10-12; 2012, ch. 575, §§ 1, 2. 


Code Commission Notes. Former subdivi- 


» sion (B) of the definition of “intellectual disabil- 
| ity” regarding the definition of “mental retar- 
_ dation” until March 1, 2002, was deleted as 


obsolete by the Code Commission in 2015. 


Compiler’s Notes. 
Former chapter 1, §§ 33-1-101, 33-1-201 — 


) 33-1-209, 33-1-301 — 33-1-303 (Acts 1965, ch. 
" 88, §§ 2, 8; 1965, ch. 82, §§ 1-2, 4-7: 1965, ch. 


305,§ 1; 1971, ch. 247,§ 1; 1972, ch. 644, §§ 1, 
2; 1973, ch. 85, § 1; 1973, ch. 127, §§ 3, 4; 1973, 
ch. 341, §§ 1, 2, 5-7; 1974, ch. 802, 8§ 3, 5-7, 16, 
m1; 1975, ch: 248, §§ 1, 4; 1976, ch. 806, 


' § 1(95); 1978, ch. 533, § 2; 1978, ch. 853, § 10; 


1981, ch. 98, §§ 3, 4; 1981, ch. 224, § 2; T.C.A., 


~$§ 33-301 - 33-302, 33-104 — 33-107, 33-308; 


1984, ch. 794, § 11; 1984, ch. 922, § 1; 1986, ch. 
570, § 1; 1987, ch. 98, § 1; 1988, ch. 623, § 1; 
1990, ch. 920, § 1; 1990, ch. 1024, §§ 17-18; 
1992, ch. 991, § 12; 1994, ch. 861, §§ 1-4; 1996, 


bh. 993, § 1; 1997, ch. 305, § 1; 1997, ch. 534, 


§ 1; 1999, ch. 466, § 1; 2000, ch. 947, § 6; 2000, 
ch. 981, § 53) was deleted and replaced in the 


- revision of title 33 by Acts 2000, ch. 947, § 1, 


effective March 1, 2001. 
Acts 2000, ch. 947, § 9 provided that the act 


_ does not affect rights and duties that matured, 


penalties that were incurred, or proceedings 
that were begun before its effective date. 

For the Preamble to the act concerning the 
operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


_ please refer to Acts 2009, ch. 531. 


For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 


tual disability”, please refer to Acts 2010, ch. 


734, 
Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 


change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, §§ 25-27 amended the 
definitions of “commissioner”, “department” 
and “intellectual disability” effective January 
15, 2011. Prior to January 15, 2011, the defini- 
tions of “commissioner”, “department” and “in- 
tellectual disability” read as set out in the 
amendment notes. On and after January 15, 
2011, the definitions of “commissioner”, “de- 
partment” and “intellectual disability” read as 
set out above. 

Acts 2010, ch. 1100, § 27(a) purported to 
amend this section by substituting “Intellectual 
disability” for “Mental retardation” at the be- 
ginning of subdivision (A) of the former defini- 
tion of “mental retardation”, effective January 
15, 2011. Acts 2010, ch. 734, § 1 made the same 
amendment to the former definition of “mental 
retardation” effective April 9, 2010; therefore, 
the amendment by Acts 2010, ch. 1100, § 27(a) 
was not given effect. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 


33-1-201 


of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 

Family support programs and services, title 
3a, Ch. 6, part 2: 

Medical consultant defined, § 8-42-101. 

School drug testing, student assistance pro- 
gram, counseling, § 49-6-4213. 

Treatment resource membership in child 
sexual abuse task force, § 37-1-603. 


Rule Reference. 
This title is referred to in Rules 13 and 15 of 
the Rules of the Supreme Court of Tennessee. 
This title is referred to in Rule 38 of the 
Tennessee Rules of Juvenile Procedure. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., §§ 1, 2.. 
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Law Reviews. 

Balancing Public Safety with the Rights of 
the Mentally Ill: The Benefit of a Behavioral 
Approach in Reducing Gun Violence in Tennes- 
see, 45 U. Mem. L. Rev. 671 (2015). 

Civil Commitment in Tennessee — What 
Process is Due? (W. Russell Stambaugh), 8 
Mem. St. U.L. Rev. 135 (1978). 

Criminal Procedure — Capital Punishment 
— Motions to Reopen Petitions for Post-Convic- 
tion Relief, 81 Tenn. L. Rev. 389 (2014). 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


PART 2 
POLICIES, VALUES, AND PRINCIPLES 


33-1-201. Responsibilities of department — State policy toward men- 
tal health and developmental disabilities. 


The department serves as the state’s mental health and developmental 
disabilities authority and is responsible for system planning, setting policy and 
quality standards, system monitoring and evaluation, disseminating public 
information and advocacy for persons of all ages who have mental illness, 
serious emotional disturbance, or developmental disabilities. It is the policy of 
the state to plan on the basis of and to promote the use of private and public 
service providers, without regard for funding source, to achieve outcomes and 
accomplishments that create opportunities for service recipients and potential 
service recipients to have the greatest possible control of their lives in the least 
restrictive environment that is appropriate for each person. The department 
shall plan for and promote the availability of a comprehensive array of high 
quality prevention, early intervention, treatment, and habilitation services 
and supports based on the needs and choices of service recipients and families 
served. The department shall include service recipients and members of 
service recipients’ families in planning, developing, and monitoring the service 
systems. 


§§ 33-301 - 33-302, 33-104 — 33-107, 33-308; 
1984, ch. 794, § 11; 1984, ch. 922, § 1; 1986, ch. 
570, § 1; 1987, ch. 98, § 1; 1988, ch. 623, § 1; 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 


Former chapter 1, §§ 33-1-101, 33-1-201 — 
33-1-209, 33-1-301 — 33-1-303 (Acts 1965, ch. 
38, §§ 2, 8; 1965, ch. 82, §§ 1-2, 4-7; 1965, ch. 
305, § 1; 1971, ch. 247, § 1; 1972, ch. 644, §§ 1, 
2; 1973, ch. 85, § 1; 1973, ch. 127, §§ 3, 4; 1973, 
ch. 341, §§ 1, 2, 5-7; 1974, ch. 802, §§ 3, 5-7, 16, 
21; 1975, ch. 248, §§ 1, 4; 1976, ch. 806, 
§ 1(95); 1978, ch. 533, § 2; 1978, ch. 853, § 10; 
1981, ch. 98, §§ 3, 4; 1981, ch. 224, § 2; T.C.A., 


1990, ch. 920, § 1; 1990, ch. 1024, §§ 17-18; 
1992, ch. 991, § 12; 1994, ch. 861, §§ 1-4; 1996, 
ch. 993, § 1; 1997, ch. 305, § 1; 1997, ch. 534) 
§ 1; 1999, ch. 466, § 1; 2000, ch. 947, § 6; 2000, 
ch. 981, § 53) was deleted and replaced in the 
revision of title 33 by Acts 2000, ch. 947, § 1, 
effective March 1, 2001. 


Law Reviews. 
One Fell Through the Cracks: Why Tennes- 
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|. see Needs an Initial Outpatient Commitment 


| Statute (Lori R. Holyfield), 42 U. Mem. L. Rev. 
}) 221 (2011). 


| 33-1-202. Statement of values underlying title. 


| Values upon which the law is predicated include, but are not limited to, 
individual rights, promotion of self-determination, respect, optimal health and 
| safety, service recipient inclusion in the community, and service recipient life 
| and service in typical community settings. 





} History. 
Acts 2000, ch. 947, § 1. 


Ih 
| 33-1-203. Principles of service. 


The following service principles are fundamental to carrying out the depart- 
 ment’s responsibilities: 

(1) Stable service systems that provide flexibility, advocacy, effective 
communication, targeted outcomes, continuous evaluation, and improve- 
ment based on best practice and research; 

(2) Early identification of needs and the inclusion of both prevention and 
early intervention services and supports; 

(3) Timely response to the needs, rights and desires of those served; 

(4) Treating service recipients and families with dignity and respect; 

(5) Protection of service recipients from abuse, neglect, and exploitation; 

(6) Accurate and responsible accountability for the use of public 
resources; 

(7) Ongoing education and skills development of the workforce; and 

(8) Cultural competence of persons providing service. 


History. 
Acts 2000, ch. 947, § 1. 


_ 33-1-204. Unnecessary entitlements not created — Programs subject 
to funding by general assembly. 


(a) This title shall not create entitlement to services and supports from the 
state except to the extent that services and supports are necessarily attached 
to deprivation of liberty by placement in facilities operated by the department. 
Implementation of any service or support at state expense under this title is 
subject to the availability of funds appropriated for that purpose in the general 
appropriations act. 

(b) While the department of intellectual and developmental disabilities is 
charged with the planning and development of services for persons with 
developmental disabilities, such services shall be subject to the availability of 
funding, and to approval of any waiver amendments which would be required 
to effectuate such new programs at such time that they are developed. The 
reassignment of responsibility for developmental disabilities services to the 
department of intellectual and developmental disabilities does not create an 
entitlement to services for persons with developmental disabilities. Nor does it 
expand or affect in any way the population of persons who are currently 


33-1-301 
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eligible for programs and services currently available to persons with mental 


retardation. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 1100, § 28. 


Compiler’s Notes. 

Former chapter 1, §§ 33-1-101, 33-1-201 — 
33-1-209, 33-1-301 — 33-1-303 (Acts 1965, ch. 
38, §§ 2, 8; 1965, ch. 82, §§ 1-2, 4-7; 1965, ch. 
305, § 1; 1971, ch. 247, § 1; 1972, ch. 644, §§ 1, 
2) VO7S. chvoo, 81; 19/5, CN. 12], $o0o, 4 O73. 
ch. 341, §§ 1, 2, 5-7; 1974, ch. 802, §§ 3, 5-7, 16, 
21: 197%D, “ch.” 248; $8" 1,4; 1976, "eh. 806, 
§ 1(95); 1978, ch. 533, § 2; 1978, ch. 853, § 10; 
1981, ch. 98, §§ 3, 4; 1981, ch. 224, § 2; T.C.A., 
§§ 33-301 - 33-302, 33-104 — 33-107, 33-308; 
1984, ch. 794, § 11; 1984, ch. 922, § 1; 1986, ch. 
570, :$ #1; 1987, 'ch..98;:§ 121988, ch’ 623) $741; 
1990, ch. 920, § 1; 1990, ch. 1024, §§ 17-18; 
1992, ch. 991, § 12; 1994, ch. 861, §§ 1-4; 1996, 
ch. 993, § 1:°1997, ch. 305, § “1; 1997, ch. 534, 
§ 1; 1999, ch. 466, § 1; 2000, ch. 947, § 6; 2000, 


ch. 981, § 53) is deleted and replaced in the 
revision of title 33 by Acts 2000, ch. 947, § 1, 
effective March 1, 2001. 

In order to effectuate the purposes of this 
section, funds were appropriated in Acts 2000, 
ch. 994. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


PART 3 
GENERAL POWERS AND DUTIES OF DEPARTMENT 


33-1-301. Powers of department — Contracts — Property and mon- 
etary grants — Pilot programs. 


(a) The department is empowered to enter into contractual agreements in 
furtherance of its functions. 

(b) The department may accept grants and gifts of funds and other property 
of whatever kind from any source, administer the same according to the terms 
of the grants or gifts, and enter cooperative programs with private and public 
instrumentalities, including the federal government, to improve mental health 
and developmental disabilities services and supports in the state. 

(c) The department may enter into contracts with other states, or political 
subdivisions, or corporations chartered in other states, for the purpose of 
providing preventive and treatment services and supports for service recipi- 
ents by establishing or supporting various facilities in cooperation with the 
political or corporate bodies. 

(d) The department may establish or review pilot projects, including, but 
not limited to, projects to provide, develop, or plan service and support for its 
service recipients or their families through direct administration or through 
contracting with service providers. Pilot projects are subject to other state and 
federal laws. 

(e) The department of finance and administration shall furnish to the 
department sufficient space for the department to carry out the department’s 
duties efficiently. 


1975, ch. 248, § 1; T.C.A., §§ 33-101, 33-1-201; 
Acts 2000, ch. 947, §§ 1, 6; 2010, ch. 1100, § 24. 


History. 
Acts 1965, ch. 82, § 1; 1974, ch. 802, § 3; 


























| Compiler’s Notes. 

| Former chapter 1, §§ 33-1-101, 33-1-201 — 
| 33-1-209, 33-1-301 — 33-1-303 (Acts 1965, ch. 
| 88, §§ 2, 8; 1965, ch. 82, §§ 1-2, 4-7; 1965, ch. 
| 305, § 1; 1971, ch. 247, § 1; 1972, ch. 644, §§ 1, 
| 2; 1973, ch. 85, § 1; 1973, ch. 127, §§ 3, 4; 1973, 
} ch. 341, §§ 1, 2, 5-7; 1974, ch. 802, §§ 3, 5-7, 16, 
imei; 1975, ch. 248, §§ 1, 4; 1976, ch. 806, 
ity 1(95); 1978, ch. 533, § 2; 1978, ch. 853, § 10; 
1) 1981, ch. 98, §§ 3, 4; 1981, ch. 224, § 2; T.C.A., 
» §§ 33-301 - 33-302, 33-104 — 33-107, 33-308; 
| 1984, ch. 794, § 11; 1984, ch. 922, § 1; 1986, ch. 
imo/0, § 1; 1987, ch. 98, § 1; 1988, ch. 623, § 1; 
| 1990, ch. 920, § 1; 1990, ch. 1024, §§ 17-18; 
| 1992, ch. 991,§ 12; 1994, ch. 861, §§ 1-4; 1996, 
i) ch. 993, § 1; 1997, ch. 305, § 1; 1997, ch. 534, 
) § 1; 1999, ch. 466, § 1; 2000, ch. 947, § 6; 2000, 
|| ch. 981, § 58) is deleted and replaced in the 
| revision of title 33 by Acts 2000, ch. 947, § 1, 
| effective March 1, 2001. 

- Acts 2005, ch. 490, § 2 provided that the 
commissioner of finance and administration 
. shall identify those grant funds that are gener- 
ated by § 33-1-301, or any similar grant funds 
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that may be appropriately applied to the sub- 
ject matter of the act, and shall ensure that 
those grant funds are used to offset the cost of 
the job tax credit created in § 67-4-2109 by 
section 1 of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 

Commissioner, appointment, §§ 4-3-111, 4-3- 
12, 

Establishment of department, § 4-3-101. 

Powers and duties of department, § 4-3- 
1603. 


| 33-1-302. Other powers of department — Power to make grants and 
contracts — Cooperative programs — Rulemaking — Op- 


eration of facilities. 


(a) The department may: 


(1) Make grants and contracts under terms and conditions that the 


commissioner prescribes to any county, city, or profit or nonprofit corporation 
or any combination of them for the construction, maintenance or operation of 
facilities, programs, or an array of high quality prevention, early interven- 
tion, treatment, and habilitation services and supports for service recipients 
and their families; 

(2) Enter into cooperative programs for the construction, maintenance or 
operation of facilities, programs or services to provide care, habilitation and 
treatment for service recipients; 

(3) Make and enforce rules that are necessary for the efficient financial 
management and lawful operation of the facilities, programs or services; 

(4) Construct, maintain and operate the facilities, programs or services; 
and 

(5) With the approval of the commissioner of finance and administration 
and the comptroller of the treasury, establish or cause to be established 
revolving loan fund programs to assist recipients of publicly funded services 
under this title to acquire or maintain affordable housing. 

(b)(1) Each governing body of the facility, program, or service shall have an 
annual audit made of its accounts and records. The comptroller of the 
treasury, through the department of audit, shall be responsible for ensuring 
that the audits are prepared in accordance with generally accepted govern- 
mental auditing standards and determining if the audits meet minimum 
audit standards that shall be prescribed by the comptroller of the treasury. 
No audit may be accepted as meeting the requirements of this subsection (b) 
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until the audit has been approved by the comptroller of the treasury. The 
audits may be prepared by the department of audit, or with the prior written 
approval of the comptroller, by a licensed independent public accountant. 

(2) All audits performed by the internal audit staff of the facility, program, 
or service shall be conducted in conformity with the standards established by 
the comptroller of the treasury under § 4-3-304(9). 


History. ch. 570, § 1; 1987, ch. 98, § 1; 1988, ch. 623, 
Acts 1965, ch. 82, § 2; 1975, ch. 248, § 1; § 1; T.C.A., § 33-1-202; Acts 2000, ch. 947, 
T.C.A., § 33-102; Acts 1984, ch. 794,§ 11;1986, §§ 1,6. 


33-1-303. Powers of commissioner. 


The commissioner may: 

(1) Select and recommend to the appropriate state officials the employ- 
ment of the chief officers of all facilities of the department, all central office 
personnel, and all professional, technical and other personnel required for 
the operation of the department; 

(2) Recommend to the appropriate state officials the salaries and compen- 
sation of all officers and employees of the department; 

(3) Adopt rules and policies for the governance, management, and super- 
vision of the department’s facilities; prescribe the powers and duties of 
officers and employees; and provide for admission, discharge, treatment, 
habilitation, and support of persons with mental illness, serious emotional 
disturbance, or developmental disabilities; 

(4) Publish a report on the operation of the department and the facilities 
and programs under its supervision and the department’s three-year plan; 
furnish the report and plan to the governor and members of the general 
assembly; and further distribute them as the commissioner, with the 
approval of the governor, may consider proper; 

(5) Publish compilations of this title and other relevant statutes to 
improve public knowledge of the laws by compiling them separately for 
services to children and adults and mental health and developmental 
disabilities service recipients and make the compilations available in print 
and on the internet; 

(6) Prescribe and distribute the forms to be used in connection with the 
admission, hospitalization or release of service recipients in the depart- 
ment’s facilities; 

(7) Alter the department’s facilities and grounds and name them; 

(8) Order the transfer of service recipients between state facilities; 

(9) Procure insurance to indemnify full-time or part-time physicians, 
licensed psychologists designated as health service providers, and non- 
physician chief officers of all facilities of the department against actions by 
service recipients and others that are alleged to arise out of acts of omission 
or commission of those personnel]; 

(10) Delegate responsibilities as the commissioner deems necessary for 
the effective conduct of the functions of the department; and 

(11) Assume general responsibility for the proper and efficient operation 
of the department, its facilities, services and supports. 
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History. 
Acts 1965, ch. 82, §§ 4, 7; 1974, ch. 802, §§ 4, 
7; 1975, ch. 248, § 1; T.C.A., §§ 33-104, 33-107; 
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Acts 1990, ch. 1024, § 17; 1992, ch. 991, § 12; 


T.C.A., § 33-1-203, former § 33-1-303; Acts 
2000, ch. 947, §§ 1, 6. 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction. 
2. Duty of Reasonable Care. 
3. Judicial Notice. 


1. Jurisdiction. 

The general assembly vested the civil service 
commission with the power and jurisdiction to 
have the final word regarding the discipline 


_ and termination of civil service employees, and 


the department of mental health and mental 
retardation’s [department of mental health and 
developmental disabilities’] dismissal of a civil 
service employee was subject to the grievance 
procedure set forth in former T.C.A. § 8-30- 
328(a)(7) (now appeal procedures in T.C.A. § 8- 
30-318). Tennessee Dep’t of Mental Health & 
Mental Retardation v. Allison, 833 S.W.2d 82, 
1992 Tenn. App. LEXIS 55 (Tenn. Ct. App. 
1992). 

The department of mental health and mental 
retardation [department of mental health and 
developmental disabilities] may have a valid 
mandatory dismissal regulation subject to re- 
view by the civil service commission should the 
aggrieved employee elect to follow the griev- 
ance route, and the commission in no way voids 


33-1-304. Duties of commissioner. 


The commissioner shall: 


the regulation or prevents the department from 
terminating its employees thereunder when it 
grants reinstatement. Tennessee Dep’t of Men- 
tal Health & Mental Retardation v. Allison, 833 
S.W.2d 82, 1992 Tenn. App. LEXIS 55 (Tenn. 
Ct. App. 1992). 


2. Duty of Reasonable Care. 

The superintendent of Lakeshore Mental 
Health Institute and commissioner of depart- 
ment of mental health and retardation are 
under an obligation, found in common law if not 
in the statutes, to exercise reasonable care in 
the performance of their duties. Butler v. Com- 
missioner of Mental Health, 463 F. Supp. 806, 
1978 U.S. Dist. LEXIS 15268 (E.D. Tenn. 1978). 


3. Judicial Notice. 

Rule that requires automatic dismissal of an 
employee who knowingly threatens to touch, 
attempt to touch, or actually touch a resident or 
patient in any manner, that a reasonable per- 
son would recognize as likely to be harmful or 
painful or cause mental anguish, is a proper 
subject of judicial notice, and has the force and 
effect of law. Tennessee Dep’t of Mental Health 
& Mental Retardation v. Allison, 833 S.W.2d 82, 
1992 Tenn. App. LEXIS 55 (Tenn. Ct. App. 
1992). 


(1) Based on best practice and research, assess the needs of service 


recipients and potential service recipients throughout the state, plan for a 
system to meet the needs, set standards for services and supports for service 
recipients, promote the development of services and supports for service 
recipients in a community-based, family-oriented system, perform the de- 
partment’s duties, and achieve the department’s goals; 

(2) Collaborate with all relevant state agencies to coordinate the admin- 
istration of state programs and policies that directly affect service recipients 
with respect to treatment, habilitation and education; 

(3) Advise the governor, general assembly, state, local, and private agen- 
cies, and the public in matters affecting service recipients, and advocate 
meeting their needs; and 

(4) Notwithstanding any law to the contrary, assist the council on chil- 
dren’s mental health care in developing a plan that will establish demon- 
stration sites in certain geographic areas where children’s mental health 
care is child-centered, family-driven, and culturally and linguistically com- 
petent and that provides a coordinated system of care for children’s mental 
health needs in this state. 


33-1-305 


History. 
Acts 2000, ch. 947, § 1; 2008, ch. 1062, § 2. 


Compiler’s Notes. 

For the Preamble to the act regarding the 
mental health needs of Tennessee’s children 
and youth, please refer to Acts 2008, ch. 1062. 

Acts 2016, ch. 894, § 1 provided: On or before 
January 31, 2017, the commissioner of mental 
health and substance abuse services shall sub- 
mit a report to the health and welfare commit- 
tee of the senate and the health committee of 
the house of representatives concerning the 
feasibility of a pilot program for one (1) county 
that seeks to address overcrowding in jails and 
correction institutions by providing diversion- 
ary or transitional services that include mental 
health services and supports, substance abuse 
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treatment and counseling, health care, and 
employment and housing supports. The report 
shall examine, but not be limited to, the follow- 
ing topics: 

(1) The costs and benefits of implementing 
the pilot program; 

(2) The number of people the pilot program 
could expect to serve; 

(3) Approaches taken by other states to ad- 
dress prison diversion and prison transition 
issues where mental health and substance 
abuse services are involved; 

(4) Best practices for this type of pilot pro- 
gram, 

(5) Prospects for and barriers to potential 
expansion of the pilot programstatewide; and 

(6) Potential federal funding sources to sup- 
port the pilot program. 


33-1-305. Power of commissioner to adopt rules, prescribe forms and 


investigate complaints. 


The commissioner may: 


(1) Adopt rules necessary to fulfill the department’s responsibilities; 

(2) Prescribe the form of applications, records, reports and certificates 
provided for in this title and the information that forms shall contain; and 

(3) Investigate complaints by a service recipient or anyone on behalf of a 


service recipient. 


History. 
Acts 1965, ch. 38, § 8; 1974, ch. 802, § 21; 


1975, ch. 248, § 1; T.C.A., §§ 33-308, 33-1- 
205(b); Acts 2000, ch. 947, § 1. 


33-1-306. Designation of administrative law judges or hearing officers. 


The commissioner may designate employees as administrative law judges or 
hearing officers to conduct contested case hearings when cases are required to 
be held under the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, for admission review hearings for admission to department facili- 
ties. 


History. 
Acts 1984, ch. 922, § 1; T.C.A. § 33-1-206; 
Acts 2000, ch. 947, § 1. 


33-1-307. Departmental information systems. 


The department shall establish a structured information system to gather 
all data necessary to carry out its duties with respect to planning, needs 
assessment, standard setting, evaluation, and promotion of the development of 
services and supports for the service recipient population, including persons 
who may become service recipients. The department shall design the system to 
avoid duplication of information gathering by other public agencies and to 
minimize acquisition of personally identifiable service recipient information. 
All public and private providers who serve persons with mental illness, serious 
emotional disturbance, or developmental disabilities, regardless of whether 
the provider is licensed under this title or other titles of the code or is 
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unlicensed, shall provide the information required for the information system 
in a way consistent with this title and other laws. 


| History. 
Acts 2000, ch. 947, § 1. 


33-1-308. Interagency agreements. 


(a)(1) The commissioner shall initiate the development of and enter into 
interagency agreements on services and supports for children in coordina- 
tion with the council on children’s mental health care, adults, and the elderly 
to: 

(A) Assure accountability for services and supports across all agencies 
providing services and supports for a person or family whose service is 
covered by this title; 

(B) Clarify responsibilities for the department’s service system; 

(C) Promote problem resolution at the local levels; 

(D) Promote interagency service needs assessment and planning; 

(E) Provide a vehicle for interagency policy development without inter- 
fering with agency independence; 

(F) Promote creation and maintenance of coordinated service systems 
for service recipients and families; 

(G) Provide for interrelated service planning across agency lines; 

(H) Promote inclusion of mental health and developmental disabilities 
issues in crisis and disaster planning; and 

(I) Enhance the efficiency and effectiveness of expenditure of public 
funds. 

(2) All state agencies shall cooperate with the department in the devel- 
opment of the agreements. 

(b) The agreements shall include, without limitation: the intersection of 
services and supports among all state agencies that have any responsibility for 
mental health, developmental disabilities, alcohol dependence, drug depen- 
dence, education, health, social services, housing, transportation, employment, 
justice, habilitation, rehabilitation, correction, or public funding of services 
and supports; transition between services to different age groups; information 
sharing, including records, data, and service; and interagency training. 

(c) Interagency agreements should include at least the following elements: 

(1) Goals and the expected outcomes against which progress will be 
measured; 

(2) Eligible populations; 

(3) Role responsibilities; 

(4) Covered services and supports; 

(5) Procedures for coordination, including local level implementation 
procedures; 

(6) Joint monitoring; 

(7) Data sharing; and 

(8) How conflict resolution will be achieved. 

(d) The commissioner may initiate the development of and enter into similar 
interagency agreements with local government agencies. 
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History. mental health needs of Tennessee’s children 
Acts 2000, ch. 947, § 1; 2008, ch. 1062, § 4. and youth, please refer to Acts 2008, ch. 1062. 


Compiler’s Notes. 
For the Preamble to the act regarding the 


33-1-309. Adoption of rules. 


(a) The department shall adopt all rules in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 

(b)(1) All operating guidelines of the department of intellectual and devel- 

opmental disabilities (sometimes referred to as “DIDD”) and its successors 

shall be adopted pursuant to the procedure set forth in this subsection (b). 

For purposes of this section “operating guidelines” means instructions to 

service providers that the department deems or intends to be mandatory 

upon such providers. Interpretive instructions, other nonmandatory guid- 
ance from the department and rules adopted pursuant to the Uniform 

Administrative Procedures Act, are not operating guidelines. 

(2) The adoption of operating guidelines shall be preceded by notice, 
public meeting, opportunity for comment and responses to such comments 
from the department; provided, however, in those instances in which the 
department determines that exigent circumstances require that the operat- 
ing guideline be implemented prior to a public meeting, the department 
shall begin the process required by this section as soon as reasonably 
practicable after its implementation. 

(3) The department shall provide notice in the Tennessee administrative 
register which shall include a general description of the subject of the 
operating guideline, the date, place and time of the public meeting and the 
opportunity for interested persons to provide oral or written comments. The 
date of the public meeting shall be no sooner than the first day of the month 
following the month of publication of the notice. The notice shall also include 
the name, address and telephone number of a contact person to provide 
additional information, including, if available, copies of the proposed oper- 
ating guideline. 

(4) A representative of DIDD shall be present to hear comments at a 
hearing required by this section. The representative shall be a person 
designated by the deputy commissioner of DIDD who is a director level or 
higher employee. This designee shall be authorized to conduct the meeting 
in such a manner as to provide reasonable opportunity for all interested 
persons to provide comments. 

(5) Within thirty (80) days after the meeting, DIDD shall provide re- 
sponses to the specific comments received and shall state the reasons for 
accepting or rejecting the comments. DIDD shall maintain an official record 
of the meeting, submitted comments and any responses. 

(c) Mandatory instructions meeting the definition of operating guidelines 
set forth in subsection (b) that have been implemented prior to July 1, 2001, 
shall not be required to be readopted pursuant to subsection (b) unless DIDD 
receives a petition signed by twenty-five (25) interested persons requesting a 
public meeting on the instruction. In that case, DIDD shall provide notice, a 
public meeting, opportunity for comment and responses to comment as set 
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| forth in subsection (b). An instruction that is the subject of the petition shall 
| remain in effect. In the event that a proper petition is presented under this 
| subsection (c) and DIDD determines that the same or substantially related 
issues are under consideration as a proposed operating guideline, the matters 
may be consolidated to avoid duplication. 

(d)(1) All methodology utilized by DIDD for determining payment to service 

providers shall be adopted as rules in accordance with the Uniform Admin- 

istrative Procedures Act, which shall be consistent among providers provid- 
ing substantially the same services. 

(2) The methodology must include an increase of the hourly wage for 
direct care professionals employed at contracted agencies of DIDD for the 
home- and community-based waiver programs for persons with intellectual 
and developmental disabilities, or any successor programs, such that on July 
1, 2021, the hourly wage is at least twelve dollars and fifty cents ($12.50) per 
hour. 

(e) Intermediate care facilities for persons with mental retardation (ICF/ 
MR) shall comply with rules and operating guidelines made applicable to 
ICF/MR facilities by DIDD. In order to monitor the care being received by 
persons in ICF/MR facilities, DIDD shall have reasonable access to the 
facilities and the medical and other records of the persons occupying the beds. 


History. 
Acts 2000, ch. 947, § 1; 2001, ch. 337, § 1; 


intellectual and developmental disabilities, and 
the commissioner of finance and administra- 





2006, ch. 761, § 2; 2007, ch. 499, § 1; 2009, ch. 
B77, §:1; 2010, ch. 1100, § 29; 2011, ch. 158, 
f 19; 2021, ch. 576, $ 1. 


Compiler’s Notes. 

Acts 2009, ch. 477, § 1, directed the code 
commission to change all references from “divi- 
sion of mental retardation services” to “division 
of intellectual disabilities services” and to in- 
clude the changes in supplements and replace- 
ment volumes for the Tennessee Code Anno- 
tated. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 


tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Amendments. 
The 2021 amendment added (d)(2). 


Effective Dates. 
Acts 2021, ch. 576, § 2. May 27, 2021. 


Attorney General Opinions. 

“Operating guidelines” would not be required 
to be promulgated as rules under the UAPA if 
T.C.A. 8§ 3-1-309(b) and (c) are repealed, OAG 
07-042, 2007 Tenn. AG LEXIS 46 (4/4/07). 





33-1-310. Power to assume temporary control of facility in event of 
emergency. 


If the department determines that an emergency substantially impairs a 
service provider agency’s capacity to provide service to its service recipients 
and jeopardizes the health or safety of its service recipients, the department 
may assume temporary operating responsibility for the agency to assure 
continuity of care and the health and safety of the service recipients. 


History. 
Acts 2000, ch. 947, § 1. 
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33-1-311. Development of interagency projects and programs. 


The department shall involve the council on children’s mental health care in 
the development of interagency projects and programs, whether state or 
federally funded, related to children’s mental health care, except where 
otherwise prohibited by state or federal law. 


History. mental health needs of Tennessee’s children 
Acts 2008, ch. 1062, § 3. and youth, please refer to Acts 2008, ch. 1062. 


Compiler’s Notes. 
For the Preamble to the act regarding the 


33-1-312. Funding for the development of substance use disorder 
treatment for pregnant women and women with children 
— Reporting requirements. 


(a) The department of mental health and substance abuse services, depart- 
ment of human services, department of children’s services, department of 
health, and bureau of TennCare shall actively seek and apply for federal, 
private, or other available funds, and actively direct available state funds, for 
the development of recovery programs for residents of this state who are 
pregnant or are women with children to assist those residents by providing 
substance use disorder treatment and wrap-around services to support life 
skills development in outpatient treatment facilities, in residential treatment 
facilities, or through home visitation programs. 

(b) The entities described in subsection (a) shall: 

(1) Coordinate wrap-around services that would assist the residents 
described in subsection (a); and 

(2) Report by February 15 each year to the speaker of the house of 
representatives and the speaker of the senate on funds an entity applied for 
pursuant to subsection (a), recommendations for changes to statutes or rules 
to develop recovery programs as described in subsection (a), and benefits 
realized from recovery programs as described in subsection (a). The report 
required by this subdivision (b)(2) may be made in conjunction with other 
reports required by law. 


History. Effective Dates. 
Acts 2021, ch. 197, § 1. Acts 2021, ch. 197, § 2. April 22, 2021. 
PART 4 


STATEWIDE PLANNING AND POLICY COUNCIL 


33-1-401. Statewide planning and policy council created — Chair — 
Officers — Membership — Expenses — Meetings — Terms 
of service — Removal. 


(a) There is created the statewide planning and policy council for the 
department of mental health and substance abuse services to assist in 
planning a comprehensive array of high quality prevention, early intervention, 
treatment, and habilitation services and supports and to advise the depart- 
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| ‘ment on policy, budget requests, and developing and evaluating services and 
supports. 

| (b)(1) The statewide planning and policy council shall be composed of not 
less than eleven (11) members, not including ex officio members. The 
governor shall appoint the chair of the council. The speaker of the senate and 
the speaker of the house of representatives shall each appoint one (1) 
legislator as a member of the council. The commissioner of mental health 
and substance abuse services shall serve, ex officio, as secretary to the 
council and, if the chair is not present at a meeting, shall designate a 
member to serve as chair for the meeting. The governor is ex officio a 
member of the council and may appoint representatives of state agencies as 
ex officio members of the council. 

(2) The commissioner of mental health and substance abuse services shall 
appoint five (5) members to represent mental health, of which, two (2) shall 
be service recipients or members of families of service recipients, one (1) 
shall be a representative for children, one (1) shall be a mental health service 
provider, and one (1) shall represent others affected by mental health issues. 
Additionally, the commissioner of mental health and substance abuse 
services shall appoint one (1) representative for elderly service recipients, 
one (1) representative for military veteran recipients, and at least one (1) 
at-large representative. The commissioner may make additional appoint- 
ments of advocates to represent children and persons affected by substance 
abuse. 

(3) At least a majority of the council’s membership shall consist of current 
or former service recipients and members of service recipient families. 

(c) The members of the statewide planning and policy council shall receive 
no compensation, but shall receive their actual traveling expenses for atten- 
| dance at meetings of the council. All reimbursement for travel expenses shall 
| be in conformity with the comprehensive travel rules. 

(d) The statewide planning and policy council shall meet quarterly at a 
| place designated by the chair and may meet more often upon the call of the 
chair or a majority of the members. 

(e) Terms on the council shall be three (3) years except that the chair and 
‘members appointed by the speakers shall have terms of two (2) years. 
‘Vacancies of the council shall be filled by appointment for unexpired terms 
only. 

(f) The appointing authority may remove a member for failure to attend at 
/ least one-half (2) of the scheduled meetings in any one (1) year period or for 
other good cause. 





' History. 21; 1975, ch. 248, °§§ 1, 4; 1976, ch. 806, 





Acts 2000, ch. 947, § 1; 2010, ch. 1100, § 30; 
025) ch.575; §§ +1, 2; 2018; chi 732, § :1. 


 Compiler’s Notes. 

Former chapter 1, §§ 33-1-101, 33-1-201 — 
_ 33-1-209, 33-1-301 — 33-1-303 (Acts 1965, ch. 
38, §§ 2, 8; 1965, ch. 82, §§ 1-2, 4-7; 1965, ch. 
» 805,§ 1; 1971, ch. 247,§ 1; 1972, ch. 644, §§ 1, 
ee: 1973, che 85) $014 1973, chi 127, 8§: 3, 4; 1973, 
ch. 341, §§ 1, 9, BT; 1974, ch. 802, $§ 3, Bo: 16, 


§ 1(95); 1978, ch. 533, § 2; 1978, ch. 853, § 10; 
1981, ch. 98, §§ 3, 4; 1981, ch. 224, § 2; T.C.A., 
§§ 33-301 - 33-302, 33-104 — 33-107, 33-308; 
1984, ch. 794,§ 11; 1984, ch. 922, § 1; 1986, ch. 
570, § 1; 1987, ch. 98, § 1; 1988, ch. 623, § 1; 
1990, ch. 920, § 1; 1990, ch. 1024, §§ 17-18; 
1992, ch. 991, § 12; 1994, ch. 861, §§ 1-4; 1996, 
ch. 993, § 1; 1997, ch. 305, § 1; 1997, ch. 534, 
§ 1; 1999, ch. 466, § 1; 2000, ch. 947, § 6; 2000, 
ch. 981, § 53) is deleted and replaced in the 


33-1-402 


revision of title 33 by Acts 2000, ch. 947, § 1, 
effective March 1, 2001. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
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promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

The statewide planning and policy council for 
the department of mental health and substance 
abuse services, created by this section, termi- 
nates June 30, 2025. See §§ 4-29-112, 4-29-246. 


Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


(a) The statewide planning and policy council shall advise the commissioner 
of mental health and substance abuse services as to plans and policies to be 
followed in the service systems and the operation of the department of mental 
health and substance abuse services programs and facilities, recommend to the 
general assembly legislation and appropriations for the programs and facili- 
ties, advocate for and publicize the recommendations, and publicize generally 
the situation and needs of persons with mental illness, or serious emotional 
disturbance and their families. 

(b) The statewide planning and policy council shall especially attend to: 

(1) Identification of common areas of concern to be addressed by the 
service areas; ) 

(2) The needs of service recipients who are children or elderly and of 
service recipients with combinations of mental illness, serious emotional 
disturbance, or alcohol or drug abuse or dependence; 

(3) Evaluation of needs assessment, service, and budget proposals; 

(4) Reconciliation of policy issues among the service areas; and 

(5) Annual review of the adequacy of this title to support the service 
systems. 

(c) The statewide planning and policy council, in conjunction with the 
commissioner of mental health and substance abuse services, shall report 
annually to the governor on the service systems, including programs, services, 
supports, and facilities of the department of mental health and substance 
abuse services, and may furnish copies of the reports to the general assembly 
with recommendations for legislation. The statewide planning and policy 
council may make other reports to the governor and to the general assembly as 
the council deems necessary. The commissioner of mental health and sub- 
stance abuse services shall make the reports available to the public, including 
on the internet and by other appropriate methods. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 1100, § 31; 
2012.'ch. 575, S$ L52. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 


substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 
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PART 1 
COMMUNITY SERVICE SYSTEM 


y 33-2-101. Services and support to be community-based system. 


The department shall plan, coordinate, administer, monitor, and evaluate 
| state and federally funded services and supports as a community-based system 
within the total system of services and supports for persons with mental 
| illness, serious emotional disturbance, developmental disabilities, or at risk for 
‘those conditions and for their families. All functions shall be carried out in 
consultation and collaboration with current or former service recipients, their 
| families, guardians or conservators, service recipient advocates, service pro- 









' viders, agencies, and other affected persons and organizations. 


| History. 
| Acts 2000, ch. 947, § 1. 


|} Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
) 33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
/ 909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
=) 1974, ch. 802, § 8;.1975, ch. 248, §§ 1, 3; 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
* ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
men. 369,§ 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
| 1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
128, 31; 33-201, T.C.A. § 33-350, 33-1801, 
mc.A., §§ 33-1803. — 33-1812, T.C.A., §§ 33- 
g902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
W987, ch. 148, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
' 1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
|) 253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 


259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch,:272, $ 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 
$8 -9...1031992" chs4913) 48 25/1993, ch. 234, 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 148, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1998, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
513, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Law Reviews. 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


_ 33-2-102. Goals and purposes of mental health care system. 


_ (a) Within the limits of available resources, it is the goal of the state to 
_ develop and maintain a system of care that provides a comprehensive array of 
quality prevention, early intervention, treatment, habilitation and rehabilita- 
‘tion services and supports that are geographically available, equitably and 
efficiently allocated statewide, allowing people to be in their own communities 
in settings, based on the needs and choices of individuals and families served. 


(b) The state’s purposes are to: 


(1) Establish and sustain a broad range and scope of flexible services and 
supports across the domains of residential living, working, learning, com- 
munity participation, and family support, including crisis, respite and other 
emergency services, that help service recipients maintain respected and 
active positions in the community; and 

(2) Promote the early identification of children with mental illness, 
serious emotional disturbance, developmental disabilities, and developmen- 
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tal delay to assure that they receive services and supports appropriate to 

their developmental level and changing needs. 

(c) The general assembly finds as facts that the needs of persons with 
mental illness, serious emotional disturbance, and developmental disabilities 
cannot be met by the department in isolation and that those persons need to 
receive services and supports that are integrated, have linkages between and 
among other human service agencies and programs, and have mechanisms for 
planning, developing, coordinating, and monitoring services and supports to 
meet their needs. 


History. 
Acts 2000, ch. 947, § 1. 


33-2-103. Requirements for community-based systems. 


The state will accomplish its purposes through community-based systems 
that provide: 

(1) Access to services and supports that are individualized to the capaci- 
ties, needs and values of each person; 

(2) Accountability of services and supports through statewide standards 
for monitoring, reporting, and evaluating information; 

(3) At least basic quality standards for service delivery; 

(4) Priorities for the use of available resources; 

(5) Coordination of services and supports within the department, among 
other state agencies, and other public and private service providers aimed at 
reducing duplication in service delivery and promoting complementary 
services and supports among all relevant entities; 

(6) Conflict resolution procedures; and 

(7) Extensive involvement of service recipients, families, and advocates. 


History. 
Acts 2000, ch. 947, § 1. 


33-2-104. Core values of service system. 


The core values of the service system shall include: 

(1) The system of care is person-centered and family-focused, with the 
needs and choices of the individual and family, as appropriate, determining 
the types and mix of services and supports provided, because, to make good 
decisions, service recipients and their families need complete information 
about the availability, alternatives, and costs of services and supports, how 
the decision-making process works, and how to participate in that process; 

(2) The system of care provides individualized services and supports 
based on an individualized service plan that is comprehensive, coordinated, 
age appropriate, provides smooth transition through life stages, involves 
families as appropriate, and is developed by qualified professionals in 
consultation with service recipients and family members as appropriate; 

(3) The system of care is community-based and provides for service in the 
least restrictive, most appropriate setting; 

(4) The system of care is culturally competent with agencies, programs, 
services, and supports that are responsive to the cultural, racial, and ethnic 
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differences of the populations they serve; 

(5) The system of care takes into account the safety and health of service 
recipients, while respecting their choices and protecting their rights, includ- 
ing their right to be free from abuse, neglect, and exploitation; and 

(6) The system of care is continuously improved based on research and 
best practices. 


‘History. see Needs an Initial Outpatient Commitment 
Acts 2000, ch. 947, § 1. Statute (Lori R. Holyfield), 42 U. Mem. L. Rev. 
221 (2011). 


| Law Reviews. 
| One Fell Through the Cracks: Why Tennes- 


= 


'33- 2-105. Geographic area for service systems — Designation of infor- 
mation sources. 


The department shall establish areas for planning and resource allocation. 
|The department shall define geographically dispersed and accessible points of 
»access to service systems and designate providers or mechanisms to provide 
/ information and referral for services and supports and for eligibility decisions. 


| History. 
Acts 2000, ch. 947, § 1. 





|) 33-2-106. Legislative intent — Alleviation of geographical disparities. 


(a) It is the intent of the general assembly that the system of care developed 
ito reflect § 33-2-102 provides a comprehensive array of services and supports 
|| that are geographically available, equitably and efficiently allocated statewide 
/and in each grand division of the state, that allows people to be in their own 
community settings, based on the needs and choices of individuals and families 
served. Services and supports provided to persons generally and as part of the 
‘medical assistance program, pursuant to title 71, chapter 5, shall seek to 
alleviate geographic service and support disparities across the state and its 
\ grand divisions. In striving to alleviate the geographic disparities, the state 
‘should seek to allocate budget improvements and other new resources in a 
/ manner that promotes equitable distribution of services and supports among 
'the grand divisions of the state. 
| (b) In order to implement subsection (a), the state shall strive to avoid gaps 
‘in services and endeavor to achieve a delivery system that ensures that 
‘services are available to service recipients on a substantially equitable basis, 
‘regardless of place of residence within the state. To that end, the commissioner 
of finance and administration shall report to the health and welfare committee 
of the senate and the health committee of the house of representatives, no later 
‘than January 15, 2008, and annually thereafter, on the following indicators of 
“equity in the service delivery system: 

(1) The extent to which special services and programs such as programs 
for assertive community treatment (PACT), crisis stabilization units, resil- 
iency and recovery programs, etc. are available on a substantially equitable 
basis throughout the state; 

(2) The extent to which psychiatric and medical services of the same level, 

intensity, and duration are available on a substantially equitable basis 
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throughout the state; and 
(3) The extent to which rates of service utilization by service recipients 


are substantially equitable throughout the state. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


History. 
Acts 2007, ch. 429, § 1; 20138, ch. 236, § 50. 


PART 2 
SERVICE SYSTEM ASSESSMENT AND PLANNING 


33-2-201. Three-year plan for services and supports — Annual budget 
request. 


(a) The department, on the basis of the statewide planning and policy 
council’s recommendations, shall prepare and maintain on a continuing basis 
a three-year plan for all mental health services and supports for the state, 
including services and supports provided or funded by private service provid- 
ers of all kinds. The department shall revise the plan annually on the basis of 
its assessment of the public’s need for mental health services and supports. 

(b) The department shall base its annual budget request to the governor on 
that part of the three-year plan that the department proposes to be imple- 
mented with public funds during the budget year. The department shall report 
all service objectives and outcomes annually as a part of its three-year plan on 


which the budget is based. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 1100, § 33. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
4: 1974. ch..802, § 8: 1975. ch. 248) §§ 1. 3: 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18,§ 1; 1981, ch. 98, § 5; 
1981, ch..486, $$ 41 (40° 5: 1981 (ch. 436% or. 3: 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
28, 31; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 143, §S' Lio; 1987, ch. 240, eo. 1-5; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 


§§ 9, 10; 1992, ch. 913,'§ 2; 1993; ch. 2349 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 148, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, — 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. — 
513, § 4), which were transferred to §§ 68-24- — 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, | 
§ 1, effective March 1, 2001. 

Acts 2010, ch. 1100, § 153 provided that the — 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental | 
health (now commissioner of mental health and | 
substance abuse services), the commissioner of | 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- | 
tion are authorized to promulgate rules and | 
regulations to effectuate the purposes of the | 
act. All such rules and regulations shall be . 
promulgated in accordance with the provisions | 
of the Uniform Administrative Procedures Act, | 
compiled in title 4, chapter 5. 
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[a3-2. 202. Developmental disabilities planning and policy, mental 
| health planning and policy, and regional planning and 
| policy councils established. 


The department shall establish a state developmental disabilities planning 
_and policy council, a state mental health planning and policy council, and 
regional citizen-based planning and policy councils composed of service recipi- 
ents, family members of service recipients, service recipient advocates for 
. children, adults, and the elderly, service providers, and other affected persons 
_and organizations for the department’s service areas. The councils shall: 

(1) Advise the statewide planning and policy council on the three-year 
plan, including the desirable array of prevention, early intervention, treat- 
ment, and habilitation services and supports for service recipients and their 
families, and such other matters as the commissioner or the statewide 
planning and policy council may request; and 

(2) Provide information and advice to the department on policy, formula- 
tion of budget requests, and development and evaluation of services and 
| supports. 











| History. 
Acts 2000, ch. 947, § 1. 


1 33-2-203. Councils — Purpose — Membership. 


(a) The councils are to provide citizen participation in policy planning and 
shall be representative of service recipients and their families, service recipi- 
»ent advocates for children, adults, and the elderly, service providers, agencies, 
-and other affected persons and organizations. At least a majority of each 
» council’s membership shall consist of current or former service recipients and 
members of service recipient families. 
(b) Notwithstanding subsection (a), the regional citizen-based planning and 
policy councils established by the department of mental health and substance 
: abuse services shall strive to ensure that at least a majority of each council’s 
»membership consists of current or former service recipients and members of 
» service recipient families. 





History. Effective Dates. 


Acts 2000, ch. 947, § 1; 2021, ch. 62, § 4. Acts 2021, ch. 62, § 6. March 29, 2021. 
Amendments. 


The 2021 amendment added (b). 


PART 3 
SETTING SERVICE STANDARDS 


| 33-2-301. Basic quality standards for services and supports. 


(a) The department shall set basic quality standards for services and 
» supports to all persons served on the basis of mental illness, serious emotional 
‘disturbance, or developmental disabilities regardless of whether they are 
served by the department, the department’s contractors, private service 
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providers, other state or local public agencies, agencies licensed by the 
department, or private service providers that are not licensed under this title 
and regardless of whether the service recipients are in the custody of state or 
local government. 

(b) Basic quality standards shall be the same for all service recipients 
regardless of where they are served and by whom they are served. Basic 


quality standards may vary according to the ages of the service recipients to 


assure appropriate service for children, adults, and the elderly. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
4.1974. ch.'802. § 8; 1975, ch. 248; $$: 1. 3; 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4,.5; 1981,.ch: 436," 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
28, 31; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 487, § .5; 31-32; 
1987, ch. 143, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 


828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 23 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch: 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 5138, §§ 1, 14; 1989, ch. 559) 
§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459; 
$§ 9, 10::1992,) ch: *913,.§:'2; 01993, ich. 2oam 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 143, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
513, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


33-2-302. Regulation of compliance. 


The department shall regulate compliance with basic quality standards to 


the extent otherwise authorized by this title. The department may monitor 


compliance with basic quality standards in all settings, including those over 
which it does not have regulatory authority. The department may monitor by 
inspections conducted by other state agencies as part of their regular duties. 


History. 
Acts 2000, ch. 947, § 1. 


33-2-303. Contracting for higher standards authorized. 


The department may contract for higher performance standards than the 
basic quality standards or licensure standards. 


History. 
Acts 2000, ch. 947, § 1. 


Cross-References. 
Licensing of alcohol and drug abuse counsel- 
ors, title 68, chapter 24, part 6. 





: 
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33-2-402 


PART 4 


MENTAL HEALTH, ALCOHOL AND DRUG ABUSE 
PREVENTION AND/OR TREATMENT, INTELLECTUAL 
AND DEVELOPMENTAL DISABILITIES, AND 
PERSONAL SUPPORT SERVICES LICENSURE LAW 


. 33-2-401. Short title. 


This part shall be known and may be cited as the “Mental Health, Alcohol 
and Drug Abuse Prevention and/or Treatment, Intellectual and Developmental 








| History. 


Acts 1978, ch. 853, § 1; T.C.A., §§ 33-1801, 


_ 33-2-501; Acts 2000, ch. 947, § 1; 2001, ch. 282, 


Ba2, 2012, ch..1010, § 2. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 


| 3$3-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 


909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 


4; 1974, ch. 802, § 8; 1975, ch. 248, §§ 1, 3; 


1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 


meh. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
Meh. 369,§ 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 486, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 


28, 31; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 143, §§ 1, 6; 1987, ch. 248, §§ 1-3; 


1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 


1828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 


| 33-2-402. Part definitions. 


| Disabilities, and Personal Support Services Licensure Law.” 


253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
§§ 1-4; 1989, ch. 591; °§ 112; 1991, ch. 459, 
Se 9s 10s 1992. 7eh.! 913.08.2:) 19930 ch. i 234, 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 148, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
5138, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 
Licensing of alcohol and drug abuse counsel- 
ors, title 68, ch. 24, part 6. 


As used in this part, unless the context otherwise requires: 
(1) “Abuse” means the knowing infliction of injury, unreasonable confine- 
ment, intimidation, or punishment with resulting physical harm, pain, or 


mental anguish; 


(2) “Alcohol and drug prevention and/or treatment facility” means an 


institution, treatment resource, group residence (boarding home, sheltered 
workshop, activity center), rehabilitation center, hospital, community men- 
tal health center, nonresidential office-based opiate treatment facility, non- 
residential substitution-based treatment center for opiate addiction, DUI 
school, counseling center, clinic, halfway house, or other entity, by these or 
other names, providing alcohol and drug services; provided, that a DUI 
school operated by a state institution of higher education shall not be 
considered an alcohol and drug treatment facility for purposes of this 
chapter; provided, further, that “alcohol and drug prevention and treatment 
facility” does not include any facility otherwise licensed by the department 
or the department of health or approved by the department of education; 
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(3) [Effective until July 1, 2022.] “Alcohol and drug services” includes 
evaluation, treatment, residential personal care, habilitation, rehabilitation, 
counseling or supervision of persons who abuse or are dependent upon 
alcohol or drugs, or services to persons designed to prevent alcohol or drug 
abuse or dependence that either receive funds from the department of health 
or assess fees for services provided; provided, that a DUI school operated by 
a state institution of higher education shall not be considered alcohol and 
drug services for purposes of this part; 

(3) [Effective July 1, 2022.] “Alcohol and drug services” includes evalu- 
ation, treatment, residential personal care, habilitation, rehabilitation, coun- 
seling, or supervision of persons with substance use disorder, or services to 
persons designed to prevent substance use disorder that either receive funds 
from the department of health or assess fees for services provided; however, a 
DUI school operated by a state institution of higher education is not 
considered alcohol and drug services for purposes of this part; 

(4) “Commissioner” means the commissioner of mental health and sub- 
stance abuse services, or, when applicable, the commissioner of intellectual 
and developmental disabilities, the commissioner’s authorized representa- 
tive, or in the event of the commissioner’s absence or a vacancy in the office 
of commissioner, the deputy commissioner of mental health and substance 
abuse services, or, when applicable, the deputy commissioner of intellectual 
and developmental disabilities; 

(5) “Consumer direction” means a model of service delivery for certain 
medicaid home and community-based services in which the person receiving 
the services, family member, or other representative employs and supervises 
the individual who provides the services; 

(6) “Department” means the department of mental health and substance 
abuse services, or, when applicable, the department of intellectual and 
developmental disabilities; 

(7) “Facility” means a developmental center, treatment resource, group 
residence, boarding home, sheltered workshop, activity center, rehabilita- 
tion center, hospital, community mental health center, counseling center, 
clinic, group home, halfway house or any other entity that provides a mental 
health, intellectual or developmental disability service or an alcohol and 
drug abuse prevention and/or treatment facility; 

(8) “Licensee” means a proprietorship, a partnership, an association, a 
governmental agency, or corporation, that operates a facility or a service and 
has obtained a license under this part; 

(9) “Misappropriation of property” means the deliberate misplacement, 
exploitation, or wrongful, temporary or permanent use of belongings or 
money without consent; 

(10) “Neglect” means failure to provide goods or services necessary to 
avoid physical harm, mental anguish, or mental illness, which results in 
injury or probable risk of serious harm; 

(11)(A) “Nonresidential office-based opiate treatment facility” includes, 

but is not limited to, stand-alone clinics, treatment resources, individual 

physical locations occupied as the professional practice of a prescriber or 
prescribers licensed pursuant to title 63, or other entities prescribing 
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products containing buprenorphine, or products containing any other 
controlled substance designed to treat opiate addiction by preventing 
symptoms of withdrawal to twenty-five percent (25%) or more of its 
patients or to one hundred fifty (150) or more patients; 

(B) For the purposes of subdivision (11)(A), “physical location” means 
real property on which is located a physical structure, whether or not that 
structure is attached to real property, containing one (1) or more units and 
includes an individual apartment, office, condominium, cooperative unit, 
mobile or manufactured home, or trailer, if used as a site for prescribing or 
dispensing products containing buprenorphine, or products containing 
any other controlled substance designed to treat opiate addiction by 
preventing symptoms of withdrawal; 

(C) “Nonresidential office-based opiate treatment facility” does not 

include any facility that meets the definition of a nonresidential substitu- 
tion-based treatment center for opiate addiction; 
(12) “Nonresidential substitution-based treatment center for opiate ad- 
diction” or “nonresidential opioid treatment program” includes, but is not 
limited to, stand-alone clinics offering methadone, products containing 
buprenorphine such as Subutex and Suboxone, or products containing any 
other formulation designed to treat opiate addiction by preventing symp- 
toms of withdrawal; 

(13) “Personal support services” means nursing consultation, education 
services, and other personal assistance services as defined by rule, which are 
provided to individuals with substantial limitation in two (2) or more major 
life activities in either their regular or temporary residences, but does not 
mean direct nursing services provided in connection with an acute episode of 
illness or injury; 

(14) “Reputable and responsible character” means that the applicant or 
licensee can be trusted with responsibility for persons who are particularly 
vulnerable to abuse, neglect, and financial or sexual exploitation; and 

(15) “Service” includes any activity to prevent, treat, or ameliorate mental 
illness, serious emotional disturbance, alcohol and drug use, intellectual or 
developmental disabilities, which includes diagnosis, evaluation, residential 
assistance, training, habilitation, rehabilitation, prevention, treatment, 
counseling, case coordination, or supervision of persons with mental illness, 
alcohol and drug abuse issues, serious emotional disturbances, and intellec- 
tual or developmental disabilities. 


' History. 

Acts 1978, ch. 853, § 2; 1981, ch. 486, § 1; 
1983, ch. 323, §§ 25, 26; T.C.A., § 33-1802; Acts 
+1987, ch. 143, § 1; 1987, ch. 248, § 3; 1988, ch. 

628, §§ 3, 4; 1988, ch. 875, §§ 1, 2; 1989, ch. 

meas, §§ 1, 14; 1993, ch. 284, § 22; 1996, ch. 
mm074, § 1; T.C.A., § 33-2-502; Acts 2000, ch. 
iee47, §§ 1, 6; 2001, ch. 282, § 1; 2003, ch. 103, 
~§ 1; 2003, ch. 242, § 2; 2009, ch. 186, §§ 46, 47; 
/ 2010, ch. 1100, §§ 24, 34, 35; 2011, ch. 158, 
Me 14; 2012, ch. 575, §§ 1, 2; 2012, ch. 1010, § 3; 
m2016, ch. 912, §§ 1, 2; 2018, ch. 978, §§ 1, 2; 
» 2019, ch. 89, § 1; 2021, ch. 309, § 3. 








Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-2-403 


Acts 2016, ch. 912, § 5 provided that the 
commissioner of mental health and substance 
abuse services, upon consultation with the com- 
missioner of health, is authorized to promul- 
gate rules to implement this act in accordance 
with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. Medication 
assisted treatment guidelines, developed by na- 
tionally recognized addiction treatment organi- 
zations, such as the United States department 
of health and human services’ substance abuse 
and mental health services agency, the United 
States department of health and human ser- 
vices’ national institute on drug abuse, and the 
American Society of Addiction Medicine, shall 
serve as a guide to the development of the rules. 

Acts 2016, ch. 912, § 6 provided that not- 
withstanding this act or the Uniform Adminis- 
trative Procedures Act, compiled in title 4, 
chapter 5, any rule promulgated to implement 
the provisions of this act shall be provided to 
the chairs of the health committee of the house 
of representatives and the health and welfare 
committee of the senate by the secretary of 
state, after approval by the attorney general 
and reporter, at the same time the text of the 
rule is made available to the government op- 
erations committees of the senate and the 
house of representatives for purposes of con- 
ducting the review required by § 4-5-226 in 
order for the health committee of the house of 
representatives and the health and welfare 
committee of the senate to be afforded the 
opportunity to comment on the rule. 
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For the Preamble to the act concerning the 
importance of recovery residences in the treat- 
ment of substance use disorder, please see Acts 
2021, ch. 309. 

Acts 2021, ch. 309, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Stopping Addiction 
and Fostering Excellence (SAFE) Act.” 


Amendments. 

The 2021 amendment, in the definition of 
“alcohol and drug services,” substituted “with 
substance use disorder” for “who abuse or are 
dependent upon alcohol or drugs”; “substance 
use disorder” for “alcohol or drug abuse or 
dependence”; “however,” for “provided, that”; 
and “is not” for “shall not be”. 


Effective Dates. 
Acts 2021, ch. 309, § 10. July 1, 2022. 


Cross-References. 

Definitions applicable throughout title, § 33- 
1-101. 

Peer review committees, confidentiality of 
information, § 63-11-220. 

Regulation of health and related facilities, 
title 68, ch. 11, part 2. 


Attorney General Opinions. 

Regulation of DUI programs at state univer- 
sities, OAG 88-08, 1988 Tenn. AG LEXIS 15 
(1/11/88). 

Private group homes, medication administra- 
tion by unlicensed staff members, OAG 88-09, 
1988 Tenn. AG LEXIS 11 (1/11/88). 
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33-2-403. Licensure of mental health, substance abuse, and intellec- 
tual and developmental disabilities services and facilities 
— Exemptions — Rules. 


(a) The departments have the authority to license services and facilities 
operated for the provision of mental health services, alcohol and drug abuse 
prevention or treatment, for the provision of services for intellectual and 
developmental disabilities, and for personal support services. The department 
of mental health and substance abuse services shall license services and 
facilities operated for persons with mental illness or serious emotional distur- 
bance or in need of alcohol and drug abuse prevention or treatment services. 
Subject to subsection (c), the department of mental health and substance abuse 
services shall also license personal support services for the aged as well as 


persons with mental illness. Subject to subsection (c), services and facilities — 


operated for persons with intellectual or developmental disabilities and 
personal support services for persons with intellectual or developmental 
disabilities shall be licensed by the department of intellectual and develop- 
mental disabilities. A personal support services agency licensed by either 
department may also serve individuals with physical or other disabilities. 


Notwithstanding any references in this part to the licensing of “facilities” or — 


“services,” only persons, proprietorships, partnerships, associations, govern- 
mental agencies, or corporations may be listed on license applications or 
licenses as the licensed entity. 
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(b) The following are exempt from licensing under this part: 

(1) Private practitioners who are authorized to practice by the boards of 
healing arts and only in private practice in that capacity. This subdivision 
(b)(1) shall not apply to a private practitioner, prescriber, or prescribers 
operating a nonresidential office-based opiate treatment facility, as defined 
in § 33-2-402; 

(2) A person providing personal care solely to one (1) person with mental 
illness, serious emotional disturbance or developmental disability, or other 
service recipient receiving personal support services and not in a business 
arrangement with any other service recipient. This exception shall not apply 
to an individual who holds out to the public as being in the business of 
personal support services for compensation; : 

(3) An individual providing service or support only to members of the 
person’s own family or relatives; 

(4) An individual providing service or support that is not subject to 
licensing under any other title of the code and doing so only on a part-time 
basis as defined in department rules; 

(5) Foster homes that accept placements only from agencies of state 
government or licensed child-placing agencies; 

(6) Services or facilities providing employee assistance programs; 

(7) Services or facilities providing only employment placement; 

(8) Facilities that are appropriately licensed by the department of health 
as a: 

(A) Hospital whose primary purpose is not the provision of mental 
health or developmental disabilities services; or 

(B) Satellite hospital, as defined by rules of the department of health, 
whose primary purpose is the provision of mental health or developmental 
disabilities services, and that the department verifies to the department of 
health as satisfying standards under this chapter; 

(9) Facilities that are operated by state, county, or municipal departments 
of education, the department of correction, the department of human 
services, or the department of children’s services and that affirmatively state 
that the primary purpose of the facility is other than the provision of mental 
health, alcohol and drug abuse prevention and/or treatment services or 
intellectual or developmental disabilities services; and 

(10) A person providing direct care services to no more than three (3) 
people receiving services through consumer direction in a medicaid home- 
and community-based services program. This subdivision (b)(10) does not 
apply to an individual who holds out to the public as being in the business of 
providing personal support services for compensation. 

(c)(1) A service or facility that can demonstrate compliance with rules and 
standards by a current personal support services license from another state 
agency is considered in compliance with rules and standards under this part 
so that duplicate licensing is not necessary. Personal support services 
agencies that provide services for the aged or persons with mental illness 
and persons with intellectual or developmental disabilities shall not be 
required to obtain a license from both departments. The departments shall 
work together to ensure that licensure standards for personal support 
services agencies are appropriate across all of the populations that may be 


Sie 
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served and are consistently applied. 

(2) The licensing entity shall be determined based on the larger popula- 
tion served by the agency as of April 10, 2015, or in the case of new 
applicants for licensure, the larger population anticipated to be served by the 
agency at the time of licensure application. 

(d)(1) The department shall appoint a review panel to review periodically all 

exclusions and waivers granted under the licensure law and perform other 

duties under this part. The department’s legal counsel shall advise the 
panel. | 

(2) The panel’s membership shall be: 

(A) The commissioner or the commissioner’s designee; 

(B) For the mental health panel, a representative of licensed commu- 
nity mental health services and a representative of licensed alcohol and 
drug abuse prevention and/or treatment services; 

(C) For the intellectual and developmental disabilities panel, a repre- 
sentative of licensed intellectual disability community services and a 
representative of licensed developmental disability community services; 

(D) For the mental health panel, a representative of a licensed residen- 
tial facility for persons with mental illness or serious emotional distur- 
bance and a representative of a licensed residential facility for alcohol and 
drug abuse prevention and/or treatment services; 

(EF) For the intellectual and developmental disabilities panel, a repre- 
sentative of a licensed residential facility for persons with intellectual and 
developmental disabilities; 

(F) For the mental health panel, a representative of a licensed residen- 
tial mental health facility for children and youth; 

(G) Five (5) service recipient representatives; and 

(H) A representative of a personal support services agency. 

(3) The panel shall elect a chair and vice chair and shall report any 
findings directly to the commissioner. 

(4) The vote of a majority binds the panel. 

(5) Travel expenses for panel members shall be reimbursed. All reim- 
bursement for travel expenses shall be in conformity with the comprehen- 
sive state travel regulations as promulgated by the commissioner of finance 
and administration and approved by the attorney general and reporter. 

(e) The license holder of a nonresidential office-based opiate treatment 
facility shall ensure that adequate billing records are maintained, in any 
format, onsite at the nonresidential office-based opiate treatment facility and 
shall ensure that adequate billing records are maintained for all patients and 
for all patient visits. Billing records shall be maintained for a period of three 
(3) years from the date of the patient’s last treatment at the nonresidential 
office-based opiate treatment facility. Billing records shall be made for all 
methods of payment. Billing records shall be made available to the department 
upon request. Billing records shall include, but not be limited to, the following: 

(1) The amount paid for services; 

(2) Method of payment; | 

(3) Date of the delivery of services; 

(4) Date of payment; and 
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(5) Description of services. 

(f) The license holder of a nonresidential office-based opiate treatment 
‘facility shall ensure that records of all bank deposits of cash payments for 
services provided at the nonresidential office-based opiate treatment facility 
| are maintained, in any format, at the nonresidential office-based opiate 
| treatment facility for a period of three (3) years. 
| (g) The license holder of a nonresidential office-based opiate treatment 
| facility shall ensure that patient medical records are maintained, in any 
| format, for a period of ten (10) years from the date of the patient’s last 
treatment at the facility. 
| (h) By January 1, 2019, the commissioner of mental health and substance 
| abuse services shall revise rules for nonresidential office-based opiate treat- 
| ment facilities to be consistent with state and federal law and to establish: 

(1) Standards for determining what constitutes a high dose of the opioid 
employed in treatment at a nonresidential office-based opiate treatment 
facility; 

(2) Protocols for initiating or switching a patient at a nonresidential 
office-based treatment facility to a high dose of the opioids employed in 
treatment; and 

(3) Protocols for initiating periodic prescriber-initiated-and-led discus- 
sions with patients regarding patient readiness to taper down or taper off 
the opioids employed in treatment. 

(i) The commissioner is authorized to use emergency rulemaking under 
§ 4-5-208 to promulgate the rules pursuant to subsection (h). The rules must 
be promulgated in accordance with the Uniform Administrative Procedures 
) Act, compiled in title 4, chapter 5. 

(1) Beginning in 2020, the commissioner of mental health and substance 
abuse services shall review the rules for nonresidential office-based opiate 
treatment facilities by September 30 of each even-numbered year. 

(2) The commissioner of mental health and substance abuse services shall 
submit the rules for nonresidential office-based opiate treatment facilities to 
each health-related board that licenses any practitioner authorized by the 
state to prescribe the products for the treatment of an opioid use disorder as 
defined in the Diagnostic and Statistical Manual of Mental Disorders and to 
the board of pharmacy. 

(3)(A) Each board shall review the rules and enforce the rules with 

respect to that board’s licensees. 

(B) When a board’s licensees are subject to the rules for nonresidential 
office-based opiate treatment facilities, the definition of “enforce” for 
purposes of this subdivision (j)(3) means referring any complaints or 
information regarding those licensees to the department. 

(4) Each board shall post the rules on the licensing board’s website. 
(k)(1) The commissioner of mental health and substance abuse services 
shall provide a copy of any emergency rule developed pursuant to subsection 
(h) or (i) and any revision to a rule developed pursuant to subsection (j) to the 
chairs of the health committee of the house of representatives and the health 
and welfare committee of the senate at the same time the rules are 
submitted to the licensing boards pursuant to subdivision (j)(2). 
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(2) The commissioner of mental health and substance abuse services shall 
provide a copy of any rule developed pursuant to subsection (h) or J) and any 
revision to a rule developed pursuant to subsection (j) to the chairs of the 
health committee of the house of representatives and the health and welfare 
committee of the senate at the same time the text of the rule is made 
available to the government operations committees of the senate and the 
house of representatives for purposes of conducting the review required by 
§ 4-5-226 in order for the health committee of the house of representatives 
and the health and welfare committee of the senate to be afforded the 


opportunity to comment on the rule. 


(1) A violation of a rule described in subsections (h) and (j) is grounds for 
disciplinary action against a practitioner licensed under title 63 by the board 


that licensed that practitioner. 


History. 

Acts 1978, ch. 853, §§ 2, 3, 13; 1981, ch. 436, 
§ 1; 1983, ch. 323, §$) 25, 26,\31;;T.C.A.:§).33- 
1802; Acts 1987, ch. 148, § 1; T.C.A., § 383- 
1812; Acts 1987, ch. 248, §§ 2, 3; T.C.A., § 33- 
1803; Acts 1988, ch. 828, §§ 3-5; 1988, ch. 875, 
§$ 1, 2; 1989, ch, 513, 8$ 1, 14;,1989, ich. 559, 
§ 1; 1993, ch.'284, §§ 22, 23; 1994, ch. 760,,§, 1; 
1996, ch. 1074, § 1; T.C.A., §§ 33-2-502, 33-2- 
5038, 33-2-512; Acts 2000, ch. 947, §§ 1, 6; 2001, 
ch. 282, § 3; 2002, ch. 730, § 2; 2007, ch. 304, 
9 2: 2010, chi 110095, 24: 2012. ch..bia, § 1; 
2012, ch. 1010, §§ 4-6; 2015, ch. 110, §§ 1, 2; 
2016, ch. 912, §§ 3, 4; 2018, ch. 978, § 3; 2019, 
ch. 89, §§ 2-4. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

Acts 2016, ch. 912, § 5 provided that the 
commissioner of mental health and substance 
abuse services, upon consultation with the com- 
missioner of health, is authorized to promul- 
gate rules to implement the act in accordance 
with the Uniform Administrative Procedures 


Act, compiled in title 4, chapter 5. Medication 
assisted treatment guidelines, developed by na- 
tionally recognized addiction treatment organi- 
zations, such as the United States department 
of health and human services’ substance abuse 
and mental health services agency, the United 
States department of health and human ser- 
vices’ national institute on drug abuse, and the 
American Society of Addiction Medicine, shall 
serve as a guide to the development of the rules. 
Acts 2016, ch. 912, § 6 provided that not- 
withstanding the act or the Uniform Adminis- 
trative Procedures Act, compiled in title 4, 
chapter 5, any rule promulgated to implement 
the provisions of this act shall be provided to 
the chairs of the health committee of the house 
of representatives and the health and welfare 
committee of the senate by the secretary of 
state, after approval by the attorney general 
and reporter, at the same time the text of the 
rule is made available to the government op- 
erations committees of the senate and the 
house of representatives for purposes of con- 
ducting the review required by § 4-5-226 in 
order for the health committee of the house of 
representatives and the health and welfare 
committee of the senate to be afforded the 
opportunity to comment on the rule. 


Attorney General Opinions. 

Private group homes, medication administra- 
tion by unlicensed staff members, OAG 88-09, 
1988 Tenn. AG LEXIS 11 (1/11/88). 

Licensure of providers of mental health or 
mental retardation services, OAG 95-109, 1995 
Tenn. AG LEXIS 124 (10/19/95). 


33-2-404. Rules for licensure — Amendment of rules. 


(a) Each department shall adopt rules for licensure of services and facilities 
regarding adequacy of services, qualification of professional staff, and facility 
conditions. A department shall require for licensure satisfaction of basic 
quality standards set under part 3 of this chapter, as applicable, and may 
require higher standards. The rules shall include consideration of the ad- 
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-equacy of environment, life safety, treatment or habilitation services, educa- 


tion and training requirements of the staff, and other considerations that a 


| department deems necessary to determine the adequacy of the provision of 
mental health, alcohol and drug abuse prevention and/or treatment, and 
intellectual and developmental disabilities services. Each department may 
| adopt rules for the administration of the licensure program. 


(b) Notwithstanding any law to the contrary, each department shall have 
the authority to amend its rules for licensure as needed to be consistent with 


| the federal home-based and community-based settings final rule, published in 
| the Federal Register at 79 FR 2947 (January 16, 2014), including the authority 


to differentiate licensure requirements for any entity contracted to provide 


medicaid-reimbursed home- and community-based services in order to allow 


the facility or entity to comply with the federal rule and continue to receive 


| medicaid reimbursement for home- and community-based services. Rules 
_ adopted by the department under this subsection (b) shall be developed with 
\ input from stakeholders and promulgated in accordance with the Uniform 
| Administrative Procedures Act, compiled in title 4, chapter 5; provided, 
| however, that the department shall not promulgate emergency rules under 
| this subsection (b) as defined in § 4-5-208. Licensure survey and enforcement 
. shall be conducted in a manner consistent with any rule issued under this 


- subsection (b). 


History. T.C.A., § 33-2-504; Acts 2000, ch. 947, § 1; 
Acts 1978, ch. 853, § 4; T.C.A., § 33-1804; 2012, ch. 1010, § 7; 2015, ch. 1538, § 1. 
Acts 1985, ch. 487, § 5; 1993, ch. 234, § 24; 


| 33-2-405. Operation of unlicensed facility unlawful — Penalty. 


(a) Itis unlawful for a person, partnership, association or corporation to own 


_ or operate a service or facility that provides mental health, alcohol and drug 


abuse prevention and/or treatment or intellectual or developmental disability 


_ services, or personal support services within the meaning of this title without 
_ having obtained a license as required by this part. 


(b) A violation of this requirement is a Class B misdemeanor. 
(c) Each day of operation without a license constitutes a separate offense. 


_ History. Cross-References. 


Acts 1978, ch. 858, § 5; 1981, ch. 436, § 2; Penalty for Class B misdemeanor, § 40-35- 
T.C.A., § 33-1805; Acts 1989, ch. 591, § 112; 111. 
T.C.A., § 33-2-505; Acts 2000, ch. 947, § 1; 
2001, ch. 282, § 4; 2012, ch. 1010, § 8. 


33-2-406. Application for licensure. 


(a) A person, proprietorship, partnership, association, corporation, or any 
state, county or local governmental unit or any division, department, board or 
agency of government shall obtain a license from a department in order to 


lawfully establish, conduct, operate, or maintain a service or facility that 
_ provides mental health, alcohol and drug abuse prevention and/or treatment, 


intellectual or developmental disability, or personal support services. 
(b) The applicant shall submit an application on a department’s form 
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showing that the applicant is of reputable and responsible character and able 
to comply with the minimum standards for a service or facility providing 
mental health, alcohol and drug abuse prevention and/or treatment, intellec- 
tual or developmental disability services, or personal support services. The 
application will also show the applicant is able to comply with the depart- 
ment’s rules adopted under this part. The application shall contain the 
following additional information: 

(1) The name of the applicant; 

(2) The type of facility or service; 

(3) The location; 

(4) The name of the person or persons to be in charge; and 

(5) Any other information as a department may require. 

(c) The department may approve the issuance of a license upon the appli- 
cation without further evidence, or, in its discretion, it may conduct its own 
investigation. 

(d)(1) Proof that a person or business has a personal or business history in 

any jurisdiction of: 

(A) Operation of substandard services or facilities; or 
(B) A felony conviction 

creates a presumption that the applicant or licensee does not have reputable 

and responsible character. 

(2) An applicant denied a license on the basis of the presumption may 
request a hearing for the purpose of rebutting the presumption created by 
this subsection (d). 

(e) A license shall not be issued or renewed if the applicant, or any chief 
executive officer or director of the applicant, does not have reputable and 
responsible character. 

(f) If the department determines that a license should not be granted, it 
shall notify the applicant. Within fifteen (15) days of notification of denial, the 
applicant may file a written request for review by the panel appointed under 
§ 33-2-403(d). The review shall be at the earliest possible date, and recom- 
mendations shall be reported to the commissioner. The commissioner shall 
determine whether the original license denial shall remain effective and shall 
notify the applicant. Within fifteen (15) days of notification, the applicant may 
file a written request for a hearing before the department. The hearing shall be 
conducted under the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5. 

(g) If the department determines that the applicant complies with and will 
in the future comply with this part and rules adopted under this title and has 
a reputable and responsible character, the department shall issue a license. 

(h)(1) A license is valid for up to one (1) year from the date of issuance. A 
license may be issued only for the premises or services named in the 
application, must be posted in a conspicuous place at the service or facility, 
and may be renewed from year to year. A license is not assignable or 
transferable except as permitted by § 33-2-418(b)(3). The department may 
charge a reasonable fee for processing the application and issuance of 
licenses. 

(2)(A) Notwithstanding this part, beginning July 1, 2018, the licensing fee 

for a nonresidential office-based opiate treatment facility is one thousand 
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five hundred dollars ($1,500) per year. On or after July 1, 2019, the 
department may revise the fee by rule as otherwise permitted by law. 
(B) Notwithstanding this part, beginning July 1, 2018, the department 
shall apply a reinspection fee of five hundred dollars ($500) to a nonresi- 
dential office-based opiate treatment facility. On or after July 1, 2019, the 
department may revise the fee by rules as otherwise permitted by law. 


| History. 434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 


Acts 1978, ch. 853, §§ 2, 6; 1981, ch. 486, § 2; 1991, ch. 459, §§ 9, 10; 1992, ch. 913, § 2; 


8§ 1, 3; 1983, ch. 323, §§ 25-27; T.C.A., § 33- 1993, ch. 234, §§ 22, 25; 1996, ch. 1074, § 1; 
| 1802; Acts 1987, ch. 148, § 1; T.C.A., § 33- T.C.A., §§ 33-2-502, 33-2-506; Acts 2000, ch. 
| 1806; Acts 1987, ch. 248, §§ 2, 3; 1988, ch. 828, 947, §§ 1, 6; 2001, ch. 282, § 5; 2002, ch. 730, 
| §§ 3, 4, 6, 7; 1988, ch. 875, §§ 1, 2; 1989, ch. § 3; 2012, ch. 1010, § 9; 2018, ch. 978, § 4. 


| 33-2-407. Suspension or revocation of license — Civil penalties. 


(a) The department may suspend or revoke a license on the following 


| grounds: 


(1) A violation of this title or rules adopted under this title; 

(2) Permitting, aiding or abetting the commission of any illegal act during 
a licensed service or in a licensed facility; 

(3) Conduct or practice found by the department to be detrimental to the 
welfare of the service recipients of a licensed service or facility; or 

(4) Abuse, misappropriation of property or neglect. 
(b) The department may impose a civil penalty on a licensee for a violation 

of this title or a department rule. Each day of a violation constitutes a separate 


| violation. The department shall establish by rule a schedule designating the 


minimum and maximum civil penalties within the ranges set in § 33-2-409 


that may be assessed under this part for violation of each statute and rule that 


is subject to violation. The department may exclude a statute or rule from the 
schedule if it determines that a civil penalty for violation of that statute or rule 


- would not achieve the purposes of licensure. If the department has not adopted 


a rule designating the minimum and maximum civil penalty that may be 
assessed for violation of a statute or rule, the maximum civil penalty that may 


| be imposed for violation of that statute or rule shall be the lowest figure set 


under the appropriate subsection of § 33-2-409 that applies to the violation. 
(c)(1) The procedure governing the suspension or revocation of a license or 
imposition of a civil penalty shall be as prescribed in this subsection (c). 

(2) Acomplaint shall be filed by the department stating facts constituting 
a ground or grounds for the proposed action. 

(3) If the department determines that a license should be suspended or 
revoked, a civil penalty imposed, or both, it shall so notify the licensee. 
Within fifteen (15) days of notification, the licensee may file a written 
request for review by the panel appointed under § 33-2-403(d). The review 
shall be at the earliest possible date, and the panel shall report its 
recommendations to the commissioner. The commissioner shall determine 
whether the original action shall remain effective and shall notify the 
licensee. Within fifteen (15) days of notification, the licensee may file a 
written request for a hearing before the department. The hearing shall be 
conducted under the Uniform Administrative Procedures Act, compiled in 
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title 4, chapter 5. 

(4) The department may determine after the hearing that the license be 
suspended or revoked, that a civil penalty be imposed, or that no action be 
taken. 

(5) If the department determines that a license should be suspended, the 
department may also set the conditions to be met by the licensee during the 
period of suspension to entitle the licensee to resume operation of the service 
or facility. 

(6) If the department determines that a license should be suspended or 
revoked, a civil penalty should be imposed, or both, the department shall 
enter an order stating the grounds for the action. 

(7) The department may, after a hearing, hold a case under consideration 
and specify requirements to be met by a licensee to avoid either suspension, 
revocation, or civil penalty. In those cases, the department shall enter an 
order accordingly and notify the licensee by certified mail. If the licensee 
complies with the order and proves that fact to the satisfaction of the 
department, the department shall enter an order showing satisfactory 
compliance and dismiss the case because of compliance. 

(d) Ifa civil penalty lawfully imposed under this part is not paid, the penalty 
shall be recoverable in the name of the state by the attorney general and 
reporter in the chancery court of Davidson County or by legal counsel for the 
department in the chancery court of the county in which all or part of the 
violation occurred. 


History. Cross-References. 
Acts. 1978, ch. 853, § 7; 1981, ch. 436, § 4; Suspension or revocation of license for abuse 
T.C.A., § 33-1807; Acts 1989, ch. 559, § 3; in operation of facility, § 33-2-416. 
T.C.A., § 33-2-507; Acts 2000, ch. 947, § 1; 
2003, ch 103.6" 2; 


33-2-408. Sanctions against licensed entities. 


(a) All proceedings by the department of intellectual and developmental 
disabilities (DIDD) to impose sanctions against licensed entities under this 
title shall be conducted in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. The proceedings shall include 
notice and opportunity for a hearing before an administrative law judge who 
shall issue an initial order. 

(b) Sanctions shall include any action by DIDD, based upon alleged deficient 
practices of the licensed entity, to impose financial or contractual penalties, 
including the following: 

(1) Financial penalties shall include fines, liquidated damages or denial, 
withholding or delay of a payment; 

(2) Imposition. of moratoria on admissions when the limitations are 
unrelated to state budget considerations; or 

(3) Actions against the entity based upon allegations that the entity is 
responsible for abuse, neglect, exploitation, misappropriation or mistreat- 
ment of an individual for whom the entity is responsible. 

(c) Sanctions do not include any action to recoup moneys that are deter- 
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|)mined by DIDD to be unearned, according to stipulations specified in the 
| provider agreement between DIDD and the provider. 

| (d) This section shall not prevent termination of any contract with the 
| licensed entity in accordance with the provisions of that contract. In those 
| cases the contractor shall have only the due process rights, if any, otherwise 
| provided by law regarding termination of state contracts. 

| (e) All sanctions, except for financial sanctions, may be imposed immedi- 
| ately by DIDD. This does not prevent the provider from appealing the decision 
| using the process as provided in the Uniform Administrative Procedures Act. 
(f) These requirements shall not prevent the DIDD or the provider from 
pursuing alternative means of resolving issues related to sanctions while the 
|| process as provided in the Uniform Administrative Procedures Act is pending. 


i History. health (now commissioner of mental health and 


| Acts 2001, ch. 299, § 1; 2009, ch. 477, § 1; 
| 2010, ch. 1100, § 32; 2011, ch. 158, § 15. 


| Compiler’s Notes. 

| Former § 33-2-408, concerning amount of 
| civil penalties, was transferred to § 33-2-409 
| by Acts 2001, ch. 299, § 1. 

| Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
}: mental disabilities, the commissioner of mental 


substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


| $3-2-409. Amount of civil penalties. 


(a) A civil penalty of not less than two hundred fifty dollars ($250) and not 
'more than five hundred dollars ($500) may be imposed on a licensee for a 
| violation of a statute or rule. 

(b) A civil penalty of not less than five hundred dollars ($500) and not more 
than five thousand dollars ($5,000) may be imposed on a licensee for a second 
_ or subsequent violation of the same kind committed within twelve (12) months 
of the first penalty being imposed. 


History. 
Acts 2000, ch. 947, § 1; T.C.A. § 33-2-408; 
Acts 2001, ch. 299, § 1. 


recipient protection trust fund, was transferred 
to § 33-2-410 by Acts 2001, ch. 299, § 1. 


Compiler’s Notes. 
Former § 33-2-409, concerning the service 





33-2-410. Service recipient protection trust fund. 


(a) The commissioner shall establish and maintain a service recipient 
protection trust fund, created by the deposit of all civil penalty moneys 
collected under this part. 

(b) The trust fund shall be maintained for the purpose of protecting the 
service recipients of a facility or service, whose noncompliance with the 
conditions of continued licensure, applicable state and federal statutes, rules, 
or contractual standards threatens the service recipients’ care or property or 
the facility’s or service’s continued operation. 

(c) Notwithstanding any law to the contrary, trust funds remaining unspent 
at the end of the fiscal year shall be carried over into the budget of the 
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department for the subsequent fiscal year, and shall continue to be carried over 
from year to year until expended for the purposes prescribed in this section. 


History. tification to licensee of violations, was trans- 
Acts 2000, ch. 947, § 1; T.C.A. § 33-2-409; ferred to § 33-2-411 by Acts 2001, ch. 299, § 1. 
Acts 2001, ch. 299, § 1. 


Compiler’s Notes. 


Former § 33-2-410, concerning surveyor no- 


33-2-411. Surveyor to notify licensee of violations. 


If a licensure surveyor finds a violation of a statute or rule that may be a 
ground for a civil penalty, the surveyor shall advise the licensee of the finding 
orally before concluding the survey. 


History. services rendered without license or under sus- 
Acts 2000, ch. 947, § 1; T.C.A. § 33-2-410; pended or revoked license, was transferred to 
Acts 2001, ch. 299, § 1; 2004, ch. 565, § 1. § 33-2-412 by Acts 2001, ch. 299, § 1. 


Compiler’s Notes. 
Former § 33-2-411, concerning suit to enjoin 


33-2-412. Suit to enjoin services rendered without license or under 
suspended or revoked license. 


(a) Adepartment may sue to enjoin any person, partnership, association or 
corporation from establishing, conducting, managing or operating any service 
or facility providing mental health, alcohol and drug abuse prevention and/or 
treatment, intellectual or developmental disability services, or personal sup- 
port services within the meaning of this part without having obtained a license 
or while its license has been suspended or revoked. Suit may be brought in the 
name of the state by the attorney general and reporter in the chancery court of 
Davidson County or by legal counsel for a department in the chancery court of 
the county in which all or part of the violations occurred. 

(b) In charging any defendant in a complaint for injunction, it shall be 
sufficient to charge that the defendant did, upon a certain day and in a certain 
county, establish, conduct, manage or operate a service or facility providing 
mental health, alcohol and drug abuse prevention and/or treatment, intellec- 
tual or developmental disability services, or personal support services or that 
the defendant is about to do so without having a license, without averring any 
further or more particular facts concerning the case. 


History. Compiler’s Notes. 

Acts 1978, ch. 853, § 8; 1981, ch. 436, § 5; Former § 33-2-412, concerning inspections of 
T.C.A., § 33-1808; Acts 1988, ch. 828, § 8; facilities, was transferred to § 33-2-413 by Acts 
1993, ch. 234, § 26; T.C.A., § 33-2-508; Acts 2001, ch. 299, § 1. 

2000, ch. 947, § 1; T.C.A. § 33-2-411; Acts 
2001, ch. 282, § 6; 2001, ch. 299, § 1; 2012, ch. 
1010, § 10. 


33-2-413. Inspections of facilities. 


(a) The department shall make at least one (1) unannounced life safety and 
environmental inspection of each licensed service or facility yearly. The 
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department shall inspect for quality standards all licensees that contract with 
the department as part of its contract monitoring. The department shall 
inspect for quality standards all licensees that do not contract with the 
department. The department may deem a service or facility in compliance 
without inspection if the service or facility meets another government agency’s 
certification or accreditation requirements provided for in rules of the depart- 
ment. 

(b) With or without giving notice, the department may enter the premises 
and inspect any applicant or licensee when a complaint is filed with the 
department against the applicant or licensee or when the department other- 
wise deems inspection in the interest of service recipients. Inspection may 
| include review of physical plant, program, activities, and applicant or licensee 
| records. 

(c) The department may charge a fee for any service or facility inspection in 
an amount not to exceed fifty dollars ($50.00). 

(d) If the department finds noncompliance with life safety or food service 
standards relating to non-life threatening issues, the department shall refer 
the findings to the state or local agency responsible for life safety or food 
service inspection for reinspection or review in accordance with life safety or 
food service standards. The department will accept the state or local agency’s 
determination. 

(e) The department shall, to the extent practicable, coordinate life safety 
inspections to avoid duplication without good cause in the same calendar year 
by other government agencies that apply substantially the same standards. 

(f) The department shall include in its annual inspection of each hospital 
licensed under this title a determination of the hospital’s compliance with the 
reporting requirements of § 33-3-117. The hospital must document its compli- 
ance with a record of its communication with local law enforcement with 
respect to the commitments. A hospital’s failure to comply with the reporting 
requirements shall subject the hospital to civil penalties or other action 
against the hospital’s license under § 33-2-407. 


History. Compiler’s Notes. 

Acts 1978, ch. 853, § 9; 1983, ch. 323, §§ 28, Former § 33-2-413, concerning departmental 
29; T.C.A., § 33-1809; Acts 1989, ch. 559, § 4; assistance to applicants and to service recipi- 
T.C.A., § 33-2-509; Acts 2000, ch. 947, § 1; ents affected by license denial, suspension or 
T.C.A. § 33-2-412; Acts 2001, ch. 299, § 1; revocation, was transferred to § 33-2-414 by 
2018, ch. 1015, § 1. Acts 2001, ch. 299, § 1. 


33-2-414. Departmental assistance to applicants and to service recipi- 
ents affected by license denial, suspension or revocation. 


The department may provide assistance to applicants for a license under this 
part. The department shall provide assistance in placing service recipients 
who are adversely affected by denial, suspension, or revocation of a license 
under this part. 


History. Compiler’s Notes. 

Acts 1978, ch. 853, § 11; T-C.A., §§ 33-1810; Former § 33-2-414, concerning provisional 
33-2-510; Acts 2000, ch. 947, § 1; T.C.A. § 33- licenses, was transferred to § 33-2-415 by Acts 
2-413; Acts 2001, ch. 299, § 1. 2001, ch. 299, § 1. 
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33-2-415. Provisional licenses. 


(a) The department may grant a provisional license for up to one (1) year to 
a service or facility if: 
(1) The service or facility is making a diligent effort to comply with 
standards adopted under this part; 
(2) The continued operation of the service or facility will not endanger the 
health or safety of its service recipients; 
(3) The continued operation of the service or facility is necessary because 
care is not otherwise reasonably available for its service recipients; 
(4) The service or facility has submitted an acceptable compliance plan 
specifying how and when deficiencies will be corrected; and 
(5) The service or facility has substantially met the commitments made in 
the preceding year’s compliance plan, if any. 
(b) Failure to meet the commitments made in the compliance plan is a 
ground for revocation or suspension of the license. 
(c) Copies of provisional licenses and compliance plans shall be maintained 
in a central location and are open to public inspection. 


History. that department investigate reports of abuse, 

Acts 1978, ch. 853, § 12; 1979, ch. 199, § 1; dereliction or deficiency in operation of facility, 
1983, ch. 323, § 30; T.C.A., §§ 33-1811, 33-2- private cause of action, and departmental rem- 
511; Acts 2000, ch. 947, § 1; T.C.A. § 33-2-414; edies, was transferred to § 33-2-416 by Acts 
Acts 2001, ch. 299, § 1. 2001, ch. 299, § 1. 


Compiler’s Notes. 
Former § 33-2-415, concerning requirement 


33-2-416. Department to investigate reports of abuse, dereliction or 
deficiency in operation of facility — Private cause of 
action — Departmental remedies. 


(a) The department shall investigate reports of serious abuse, dereliction or 
deficiency in the operation of a licensed service or facility. 

(b)(1) A person making any report or investigation pursuant to this part, 

including representatives of the department in the reasonable performance 

of their duties and within the scope of their authority, shall be presumed to 

be acting in good faith and shall be immune from any liability, civil or 

criminal, that might otherwise be incurred or imposed. 

(2) Any such person shall have the same immunity with respect to 
participation in any judicial proceeding resulting from the report or 
investigation. 

(3) Any person making a report under this part shall have a civil cause of 
action for appropriate compensatory and punitive damages against any 
person who causes a detrimental change in the employment status of the 
reporting party by reason of the report. 

(c)(1) The commissioner shall suspend or revoke the license of any service or 
facility if serious abuse, dereliction or deficiency is found and not corrected 
in a reasonable time. 

(2) The commissioner, in the commissioner’s discretion, may suspend 
enrollment in a service or facility pending resolution of the investigation or 
of proceedings to suspend, revoke, or deny the license, or until the service or 
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facility corrects any serious abuse, dereliction, or deficiency found in the 
course of the investigation. The commissioner may suspend enrollment in a 
licensed service or facility based on probable cause to believe that serious 
abuse, dereliction, or deficiency in the operation of the licensed service or 
facility has occurred or would occur without suspension of enrollment. 
Suspension of enrollment shall not exceed a period of one hundred twenty 
(120) days except that, in the discretion of the commissioner, the period may 
be extended for an additional period not to exceed one hundred twenty (120) 
days. Nothing in this part takes away from the right of the department to 
issue an order of summary suspension of the license pursuant to § 4-5-320(c) 
and (d). 


of services without license, actions by commis- 


Acts 1978, ch. 853, § 13; 1983, ch. 323, § 31; 


yo T-C.A., § 33-1812; Acts 1987, ch. 248, § 2; 
| 1994, ch. 760, § 1; T.C.A., § 33-2-512; Acts 
soez000, ch. 947, § 1; T.C.A. § 33-2-415; Acts 
| 2001, ch. 299, § 1. 


sioner, and violations, was transferred to § 33- 
2-417 by Acts 2001, ch. 299, § 1. 


Cross-References. 
Suspension or revocation of license, § 33-2- 


} 407. 
'| Compiler’s Notes. 


Former § 33-2-416, concerning the provision 





| 33-2-417. Provision of services without license — Actions by commis- 
sioner — Violations. 


(a) If a commissioner finds that a service or facility is providing mental 
| health, alcohol and drug abuse prevention and/or treatment, intellectual or 
developmental disability services, or personal support services without a 
license, the commissioner may, without prior notice, order the service or 
facility immediately to cease and desist from providing mental health, alcohol 
| and drug abuse prevention and/or treatment, intellectual or developmental 
| disability services, or personal support services. Before issuing a cease and 
_ desist order, the commissioner shall find that entering the order is in the public 

interest; necessary for the protection of the health, safety, or welfare of the 
' service recipients of the service or facility; and consistent with the purposes 
- fairly intended by this part. 

(b) The order shall state the relevant findings of fact and conclusions of law 
that support the commissioner’s finding that entering the order without prior 
notice is in the public interest, necessary for the protection of the service 
recipients of the service or facility, and consistent with this part. The order 
shall provide notice to the respondent of the respondent’s rights and respon- 
sibilities concerning review of the order. 

(c)(1) The owner of the service or facility ordered to cease and desist 

operation may seek review of the order before the commissioner or the 

commissioner’s designee under this subsection (c). 

(2) The owner or legal representative of the service or facility may request 
an informal conference before the commissioner or the commissioner’s 
designee. The request shall be filed with the commissioner within thirty (30) 
days of entry of the order. The commissioner or the commissioner’s designee 
shall convene the requested informal conference within seven (7) days of the 
date of receipt of the request. The conference is informal and the service or 
facility has the right to be represented by counsel at all stages of the 
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informal conference. 

(3) The sole issue to be determined at the informal conference is whether 
the service or facility was operating without a license as required by this 
part prior to or concurrently with the date of the entry of the order. This part 
and its rules control this determination. At the conference the commissioner 
may uphold, amend, or rescind the cease and desist order. Unless contested 
under subdivision (c)(4), the original or amended cease and desist order 
becomes a final order within seven (7) days. 

(4) If the commissioner or the commissioner’s designee determines, as a 
result of the informal conference, that the cease and desist order should be 
amended or should not be rescinded, the owner or legal representative of the 
service or facility may seek review of the order under the Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5, part 3. The request 
shall be made in writing to the commissioner within seven (7) days of receipt 
of written notice of the commissioner’s decision. Upon receipt of the request, 
the commissioner shall immediately refer the matter to the department of 
state for initiation of contested case proceedings. 

(5) If the respondent fails to request an informal conference under 
subdivision (c)(1), then the cease and desist order becomes a final order of the 
commissioner within thirty (30) days of its entry. The service or facility may 
obtain judicial review of this final order in the chancery court of Davidson 
County under the Uniform Administrative Procedures Act. 

(d) It is a Class B misdemeanor to violate a cease and desist order lawfully 
entered by the commissioner. Each day of operation in violation of the 
commissioner’s cease and desist order, calculated from the date of its service 
upon the owner or operator of the service or facility, is a separate offense. 

(e) Nothing in this part precludes any person, including the department, 
who is aggrieved by the operation of an unlicensed service or facility from 
pursuing other remedies and sanctions, including those provided by §§ 33-2- 
405 and 33-2-412. 


History. facilities, was transferred to § 33-2-418 by Acts 
Acts 1996, ch. 796, § 1; T.C.A., § 33-2-513; 2001, ch. 299, § 1. 

Acts 2000, ch. 947, § 1; T-C.A. § 33-2-416; Acts 

2001, ch. 282, § 7; 2001, ch. 299, § 1;2012,ch. Cross-References. 

1010, § 11. Penalty for Class B misdemeanor, § 40-35- 


111) 
Compiler’s Notes. 


Former § 33-2-417, concerning residential 


33-2-418. Residential facilities. 


(a) Any residential facility that houses persons with intellectual or devel- 
opmental disabilities and is required by law to be licensed by the department 
shall not receive a license if the facility houses more than four (4) persons 
served and is not licensed on June 23, 2000. The department shall not license 
more than two (2) such residential facilities within five hundred yards (500 
yds.) in any direction from other such facilities housing persons served. All 
set-back requirements applicable to lots where such facilities are located shall 
apply to such residential facilities. 

(b) This section does not apply to: 
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(1) Housing for persons with mental illness or serious emotional 
disturbance; 

(2) Housing for residents on property owned or leased by the state or a 
corporation that provides that housing if the property was recorded in the 
corporate or state name before January 1, 1989; 

(3) Housing for service recipients when the commissioner authorizes the 
transfer of a license at the same site to a successor provider, if, and only if, 
the license holder’s contract with the department is terminated, the transfer 
of license is necessary to sustain the quality of life of the service recipients, 
and the successor provider does not increase the number of service recipients 
at the site; or | 

(4) Housing for persons on a temporary or transitional basis, such as 
boarding facilities provided by residential schools or facilities providing 
services through a specialized court program addressing the needs of 
individuals both in court custody and dually diagnosed with an intellectual 
or developmental disability and mental illness. 

(c) Notwithstanding any law or rule to the contrary, a residential facility or 
provider licensed by the department of intellectual and developmental disabili- 
ties to provide residential services to persons with intellectual or developmen- 
tal disabilities shall not be prohibited from providing residential services to the 
elderly or adults with physical disabilities, so long as the services are adequate 
to ensure the health, safety and welfare of each resident. 


History. 

Acts 1989, ch. 504, § 1; T.C.A., § 33-5-105; 
Acts 2000, ch. 947, §§ 1, 6; T.C.A. § 33-2-417; 
Acts 2002, ch. 730, § 4; 2009, ch. 426, § 1; 
2012, ch. 1010, §§ 12-14. 


Cross-References. 
Residences of retarded or handicapped per- 
sons, title 18, ch. 24, part 1. 


ties housing persons with disabilities. OAG 
14-85, 2014 Tenn. AG LEXIS 91 (9/18/14). 

House Bill 604/Senate Bill 567, 109th Gen. 
Assemb. (Tenn. 2015) [not passed], and House 
Bill 413/Senate Bill 583, 109th Gen. Assemb. 
(Tenn. 2015) [not passed] - Licensure Stan- 
dards for Facilities Providing Services to Dis- 
abled Persons. OAG 15-15, 2015 Tenn. AG 
LEXIS 16 (3/2/2015). 





Attorney General Opinions. 
Validity of restrictions on licensure of facili- 


33-2-419. Standardized training and continuing education required — 
Classifications. 


(a) Any individual employed by a personal support services agency to 
provide personal support services must complete standardized training and 
continuing education under department rules. 

(b) The department may create classifications for personal support services 
agencies specializing in a type of service or care and may require additional 
training and continuing education for those classifications. 


History. 
Acts 2001, ch. 282, § 8. 


33-2-420. Dual licensing not required. 


If an agency is licensed as a personal support services agency under this 
title, it does not have to be licensed under title 68, chapter 11, part 2, as a home 
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care organization to provide personal support services. If an agency is licensed 
under title 68, chapter 11, part 2, as a home care organization, it does not have 
to be licensed under this title to provide personal support services. 


History. and renumbered existing §§ 33-2-408 through 

Acts 2001, ch. 282, § 9. 33-2-417 as §§ 33-2-409 through 33-2-418. Ac- — 
cordingly, §§ 33-2-418 and 33-2-419 added by 
Acts 2001, ch. 282, have been renumbered as 
§§ 33-2-419 and 420. 


Compiler’s Notes. 
Acts 2001, ch. 299, effective May 29, 2001, 
added a new section designated as § 33-2-408 


33-2-421. Providers of personal support services. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Personal support services agency” means a sole proprietorship, part- 
nership, corporation, limited liability company, or a limited partnership that 
provides personal support services as defined in this part. “Personal support 
services agency” includes an entity that employs or subcontracts with 
individuals who provide personal support services to service recipients; and 

(2) “Personal support services worker” means a person licensed as a 
personal support services agency, or an employee or an individual subcon- — 
tracted by a personal support services agency who is providing personal 
support services pursuant to an arrangement between a service recipient 
and a personal support services agency. 

(b) In addition to the standards and requirements for personal support 
services as established by rules adopted by the department, personal support 
services agencies shall comply with the requirements in this section. 

(c) Apersonal support services agency shall provide to each service recipient 
a consumer notice before beginning service, which shall include, at a mini- 
mum, the following: 

(1) The duties, responsibilities, obligations and legal liabilities of the 
personal support services agency, the personal support services worker, and 
the personal support services recipient. The description shall clearly set 
forth the service recipient’s responsibility, if any, for: 

(A) Day-to-day supervision of the personal support services workers; 

(B) Assigning duties to the personal support services worker; 

(C) Hiring, firing and discipline of the personal support services worker; 

(D) Provision of equipment or materials for use by the personal support 
services worker; 

(E) Performing a criminal background check on the personal support 
services worker; 

(F) Checking the personal support services worker’s references; and 

(G) Ensuring credentials and appropriate licensure/certification of a 
personal support services worker; and 

(2) A statement identifying the personal support services agency as an 
employer, or contractor, as applicable, of the personal support services 
worker along with the responsibility the personal support services agency 
will assume for the payment of the personal support services worker’s 
wages, including overtime pay for hours worked in excess of forty (40) hours 
in a workweek, taxes, social security, workers’ compensation and unemploy- 
ment compensation payments. 


| 
nt 
ii 


389 SERVICES AND FACILITIES 33-2-422 


(d) A personal support services agency shall provide a notice to each 
| personal support services worker who is placed with a service recipient before 
| the worker provides any service to the service recipient. The worker notice 
shall contain the following information: 
| (1) The relationship between the personal support services agency and 
the personal support services workers; and 

(2) A description of the duties, responsibilities, obligations and legal 
liabilities of the personal support services agency, the service recipient, and 
the personal support services worker. That description shall include the 
following information: 

(A) A statement identifying the employing or contracting personal 
Support services agency as responsible for the payment of the personal 
support services worker’s wages, including overtime pay for hours worked 
in excess of forty (40) hours in a workweek, taxes, social security, 
unemployment and workers’ compensation insurance as prescribed by 
state and federal law; and 

(B) A statement identifying which party will be responsible for the 
personal support services worker’s hiring, firing, discipline, day-to-day 
supervision, assignment of duties and provision of equipment or materials 
for use by the personal support services worker. 

(e) The notices required under subsection (c) shall be signed by the service 
recipient or authorized representative and retained by the personal support 
services agency at its office for not less than two (2) years following termination 
of service. 









i History. 
Acts 2007, ch. 408, § 1. 


33-2-422. Differentiation between licensed physicians based on main- 
tenance of certification. 


(a) For purposes of this section: 

(1) “Maintenance of certification” means any process requiring periodic 
recertification examinations or other activities to maintain specialty 
medical board certification; and 

(2) “Organized medical staff’ means an organized body composed of 
individuals appointed by a facility’s governing board that operates under 
bylaws approved by the governing body and is responsible for the quality 
of medical care provided to patients by the facility. 

(b) Except as otherwise provided by this section, facilities licensed under 
this title may only differentiate between licensed physicians based on a 
physician’s maintenance of certification in medical staff privileging and 
credentialing when authorized through the following process: 

(1) The voting members of the facility’s organized medical staff vote to 
adopt the differentiation; and 

(2) The facility's governing body reviews and approves the action of the 
medical staff. 

(c) An authorization described by subsection (b) may: 

(1) Establish terms applicable to the facility’s differentiation, including: 

(A) Appropriate grandfathering provisions; and 
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(B) Limiting the differentiation to certain medical specialties; and 

(2) Be rescinded at any time when: 

(A) The voting members of the facility's organized medical staff vote 
to rescind the differentiating action; and 

(B) The facility's governing body reviews and approves the rescinding 
action of the organized medical staff. 

(d) Nothing in this section restricts a facility’s ability to differentiate 
between physicians in medical staff privileging and credentialing based on a 
physician’s maintenance of certification when: 

(1) The facility’s designation under law or certification or accreditation 
by a national certifying or accrediting organization is contingent on the 
facility requiring a specific maintenance of certification by physicians 
seeking staff privileges or credentialing at the facility; and 

(2) The differentiation is limited to those physicians whose mainte- 
nance of certification is required for the facility's designation, certification, — 
or accreditation as described by subdivision (d)(1). 

(e) Nothing in this section requires a facility’s organized medical staff or 
governing body to reconsider or vote to reconsider maintenance of certifica- 
tion differentiation or requirements made prior to July 1, 2018. 


History. 
Acts 2018, ch. 694, § 1. 


33-2-423. Prohibited marketing practices. 


(a) The general assembly recognizes that consumers of substance abuse 
treatment have disabling conditions and that consumers and their families are 
vulnerable and at risk of being easily victimized by fraudulent marketing 
practices that adversely impact the delivery of health care. To protect the 
health, safety, and welfare of this vulnerable population, a service provider of 
alcohol and drug services or an operator of an alcohol and drug treatment 
facility (ADTF) shall not engage in any of the following marketing practices: 

(1) Making a materially false or misleading statement or providing 
materially false or misleading information about the provider’s or operator’s 
identity, products, goods, services, or geographical locations in its marketing, 
advertising materials, or media or on its website; 

(2) Including on its website false information or electronic links, coding, or 
activation that provides false information or that surreptitiously directs the 
reader to another website; 

(3) Soliciting, receiving, or making an attempt to solicit or receive a 
commission, benefit, rebate, kickback, or bribe, directly or indirectly, in cash 
or in kind, or engaging or making an attempt to engage in a split-fee 
arrangement in return for a referral or an acceptance or acknowledgement 
of treatment from a service provider of alcohol and drug services or ADTF; or 

(4) Entering into a contract with a marketing provider who agrees to 
generate referrals or leads for the placement of patients with a service 
provider of alcohol and drug services or in an ADTF through a call center or 
a web-based presence. This subdivision (a)(4) shall not apply if the service 
provider of alcohol and drug services or the operator of the ADTF discloses 
to the prospective patient, so that the patient can make an informed 
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healthcare decision, in clear and concise language and instructions that 
allow the prospective patient to easily determine whether the marketing 
provider represents specific service providers or recovery residences that pay 
a fee to the marketing provider, and the identity of such service providers of 
alcohol and drug services or ADTF. 

| (b) In addition to any other punishment authorized by law, a person or 
entity that knowingly violates this section is subject to suspension or revoca- 
| tion of the person’s or entity’s license pursuant to § 33-2-407 and the 
imposition of civil penalties under § 33-2-409. 









) History. 
i} Acts 2018, ch. 855, § 1. 


i 33-2-424, Prohibited practices generally. [Effective July 1, 2022.] 


(a) A treatment facility shall not: 

(1) Refer drug tests to an out-of-network laboratory if an in-network 
laboratory is reasonably available to meet the patient’s drug testing needs; 

(2) Order or perform confirmatory testing in the absence of a documented 
medical or legal need for the testing; 

(3) Enter into any contract or agreement with a third-party payor that 
includes any inducement or incentive to reduce or limit services to a level or 
duration below what is in the best clinical interest of the patient; or 

(4) Request, receive, or retain payment for substance use disorder treat- 
ment services provided to a patient as a result of conduct described in 
subdivision (a)(1), (a)(2), or (a)(3). 

(b) In addition to any other punishment authorized by law, an entity that 
knowingly violates this section is subject to suspension or revocation of the 
-entity’s license pursuant to § 33-2-407 and the imposition of civil penalties 

under § 33-2-409. 
(ce) As used in this section, “treatment facility” means a developmental center, 
‘treatment resource, group residence, boarding home, sheltered workshop, 
| activity center, rehabilitation center, hospital, community mental health center, 
counseling center, clinic, group home, halfway house, or any other entity that 
| provides a mental health, intellectual, or developmental disability service or an 
- alcohol and drug abuse prevention and/or treatment facility. 





History. . Acts 2021, ch. 309, § 1 provided that the act, 
Acts 2021, ch. 309, § 4. which enacted this section, shall be known and 

1 es may be cited as the “Stopping Addiction and 

Sepiler's Notes. Fostering Excellence (SAFE) Act.” 


For the Preamble to the act concerning the 
importance of recovery residences in the treat- Effective Dates. 
ment of substance use disorder, please see Acts Acts 2021, ch. 309, § 10. July 1, 2022. 
2021, ch. 309. 
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PART 5 
TRANSPORTATION 


33-2-501. Transportation options. 


The department shall develop an array of options for transportation for all 
regions of the state that shall include, but not be limited to, willing family 
members, transportation agents that are available twenty-four (24) hours per 
day, ambulance or other medically appropriate vehicles, law enforcement, and 


public and private service providers. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 19738, ch. 341, §§ 3, 
4° 1974, "ch. 802.9 8: 1975, ch. 243, 8S 13: 
1976, ch. 806, § 1(85); 1978, ch. 617, § 2; 1978, 
ch. 858, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 869, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 486, $§ 1,4, 5: 1981, ch, 436, § 3: 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
28, 31; 33-201, T.C.A. § 338-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 143, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 


828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 

253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 25 

1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 

259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 

434, § 5; 1989, ch. 518, §§ 1, 14; 1989, ch. 559, 

§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459; 

§§ 9,°10; 1992) ch. 918, § 2; 1993, ‘ch. Zags 

8§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 

1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 

ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 

§ 31; 1987, ch. 148, § 5), which had been 

previously repealed by Acts 1988, ch. 586, § 2; 

§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 

been previously repealed by Acts 1993, ch. 234, 

§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
513, § 4), which were transferred to §§ 68-24- 

602, 68-24-603 in 1993, is deleted and replaced 

in the revision of title 33 by Acts 2000, ch. 947, 

§ 1, effective March 1, 2001. 


33-2-502. Meeting on transportation services. 


The department shall, at least annually, convene a meeting on transporta- 
tion service for persons with developmental disabilities, mental illness, and 
serious emotional disturbance. The purpose is to promote development of 
interagency agreements under § 33-1-308 that assure availability of generic 
and specialized transportation services to service recipients and their families, 
coordinate service options, coordinate and maximize utilization of funding 
mechanisms, and assure training of transportation personnel in best practices 
for transporting service recipients. Participants shall include affected state 
agencies, local government, public and private transportation service provid- 
ers, mental health and developmental disabilities service providers, and 
service recipients and members of service recipient families. There shall be a 
sufficient number of service recipients and their family members to assure 
effective representation in the meeting. 


History. 
Acts 2000, ch. 947, § 1. 
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PART 6 
CONFLICT RESOLUTION 


i 33-2-601. Rules for conflict resolution procedures. 


The department shall adopt rules for conflict resolution procedures to assure 
| quick resolution, minimize disruption of service and support to service recipi- 
| ents, and minimize the cost of conflicts in providing services and supports. 


| History. 
| Acts 2000, ch. 947, § 1. 


| Compiler’s Notes. 

| Former chapter 2, §§ 33-2-101 — 33-2-108, 
| 33-2-201 — 33-2-202, 33-2-301 — 383-2-311, 
| 88-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, 8§ 3, 
a; 1974,’ ch. 802, § 8; 1975, ch. 248, §§ +1, 3; 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
wo, ol; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 148, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 


828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 
§§ 9,10; 1992, ch. .913, $52; 1993). ch. 234, 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 148, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1998, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
513, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


NOTES TO DECISIONS 


1. State employee — Private Healthcare 
Providers and Employees. 


In a wrongful death action by the widow of 


the deceased, who was an inmate in a county 
jail, because the healthcare providers provided 
crisis response services under a grant of the 
Tennessee department of mental health and 
mental retardation to determine who may be 
suicidal and to determine the form of treatment 
that would be most effective, the healthcare 
providers were community-based screening 
agencies that functioned under T.C.A. §§ 33-2- 
601 — 33-2-604 (T.C.A. §§ 33-2-603, 33-2-604, 
repealed), and because healthcare providers 
who screened incarcerated individuals were not 
precluded from state employee status under 
T.C.A. § 8-42-101(3)(D), the employee was an 
immune state employee pursuant to T.C.A. 
§ 9-8-307 and was not liable to the widow in 
her wrongful death claim; however, the employ- 
ee’s personal immunity did not prevent the 
healthcare providers from being held vicari- 
ously liable for the employee’s negligence under 
the doctrine of respondeat superior and the 
trial court improperly granted the healthcare 
providers’ motion for summary judgment under 
Tenn. R. Civ. P. 56.04. Shelburne v. Frontier 
Health, 126 S.W.3d 838, 2003 Tenn. LEXIS 367 
(Tenn. 2003). 


Although the plain language of T.C.A. 8§ 8- 
42-101(3)(D) and 33-2-601 indicates that the 
statutes were not enacted to apply to health- 
care providers only when they admit or dis- 
charge an individual from a state-owned psy- 
chiatric hospital, T.C.A. § 33-2-601 also 
provides for a community-based screening pro- 
cess, that does not necessarily result in hospi- 
talization; thus, it is necessary for an indi- 
vidual to be admitted to or discharged from a 
state-owned mental health institute for a 
health care provider to meet the requirements 
of T.C.A. § 8-42-101(3)(D). Shelburne v. Fron- 
tier Health, 126 S.W.3d 838, 2003 Tenn. LEXIS 
367 (Tenn. 2003). 

Healthcare providers who screen incarcer- 
ated individuals are not precluded from state 
employee status under T.C.A. § 8-42-101(3)(D) 
as T.C.A. § 33-2-601 states that the Tennessee 
department of mental health and mental retar- 
dation must design the state system to promote 
speedy return to the community, and to maxi- 
mize the individual’s ability to remain in a 
community setting and community refers to a 
setting outside of a hospital; thus, an employee 
of a healthcare provider who screens individu- 
als to make judgments under T.C.A. §§ 33-2- 
601 to 33-2-604 (T.C.A. §§ 33-2-603, 33-2-604, 
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repealed) are entitled to immunity as a state burne vy. Frontier Health, 126 S.W.3d 838, 2003 
employee under T.C.A. § 8-42-101(3)(D). Shel- Tenn. LEXIS 367 (Tenn. 2003). 


33-2-602. Licensees to adopt conflict resolution procedures and ap- 
peal processes. 


Every licensee under this title shall have a clear conflict resolution proce- 
dure, including an appeal process, that complies with the department’s rules 
and shall communicate the procedure to each service recipient and family 
involved in the service. Termination of service or support because a third party 
payer refuses to continue to fund the service or support is not subject to the 
conflict resolution procedure. The location where service or support is to be 
provided is not subject to the conflict resolution procedure unless the location 
is inaccessible to the service recipient and the service recipient’s family, as 
appropriate. The procedure must include the means to resolve a conflict 
informally and expeditiously in conformity with the department’s rules. A 
licensee may not cease to provide services and supports to a service recipient 
with a developmental disability during the pendency of the conflict resolution 
over the objection of the service recipient. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 5; 
2004, ch. 565, § 10. 


33-2-603. Applicability to grievances pertaining to family support 
program. 


This part does not apply to grievances that are to be resolved under 
§ 33-5-209(b)(3) policies and procedures. 


History. Compiler’s Notes. 

Acts 2000, ch. 947, § 1; T.C.A. § 33-2-605. Former § 33-2-603 (Acts 2000, ch. 947, § 1), 
concerning conflict resolution procedure to in- 
clude meetings of affected persons, was repealed 
by Acts 2002, ch. 730, § 6, effective July 1, 2002. 


Code Commission Notes. This section was 
renumbered from § 33-2-605 to § 33-2-603 by 
the authority of the Code Commission in 2021. 


PART 7 
COMMUNITY MENTAL HEALTH CENTER 
COOPERATION ACT 
33-2-701. Short title. 


This part shall be known and may be cited as the “Community Mental 
Health Center Cooperation Act of 1998.” 


History. 33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
Acts 1998, ch. 1005, § 1; T.C.A., § 33-2-901; 33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
Acts 2000, ch. 947, § 1. 33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1978, ch. 341, §§ 3, 

Compiler’s Notes. 4; 1974, ch. 802, § 8; 1975, ch. 248, §§ 1, 3; 


Former chapter 2, §§ 33-2-101 — 33-2-108, 1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
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ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
| ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
| 1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
fs 31;, 33-201, T.C.A. § 33-350, 33-1801, 
mw.A., §§ 33-1803 — 33-1812, TC.A., §§ 33- 
' 1902 — 33-1911; 1985, ch. 437, § 5, 31-32: 
| 1987, ch. 148, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
| 1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
/ 828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2: 
/ 1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
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§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 
esi, 10; AOSZ Ch ROP see th0Sn menos. 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 143, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
518, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 






»33-2-702. Statement of policy. 


_  Itis the policy of this state to displace competition among community mental 
) health centers with regulation to the extent set forth in this part and to 
| actively supervise the regulation to the fullest extent required by law, in order 
| to promote cooperation and coordination among community mental health 
; centers in the provision of mental health services to citizens receiving the 
| services under programs funded or administered by departments or agencies of 
| state government, including, but not limited to, the TennCare program. 


|| History. 
| Acts 1998, ch. 1005, § 2; T.C.A., § 33-2-902; 
} Acts 2000, ch. 947, § 1; 2001, ch. 349, § 2. 


| 33-2-703. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Community mental health center” includes any parent or corporate 
affiliate of a community mental health center as defined in § 33-1-101; 

(2) “Cooperative agreement” means an agreement among two (2) or more 
community mental health centers for the offering, provision, operation, 
coordination, planning, funding, pricing, contracting, utilization review, or 
management of mental health and related services under programs funded 
or administered by departments or agencies of state government, including, 
but not limited to, the TennCare program, or the sharing, allocation, or 
referral of service recipients, personnel, instructional programs, support 
services, ancillary services, and facilities, or other services traditionally 
offered by community mental health centers for the programs; and 

(3) “Intervenor” means any hospital, physician, allied health professional, 
health care provider or other person furnishing goods or services to, or in 
competition with, community mental health center, insurer, hospital service 
corporation, medical service corporation, hospital and medical services 
corporation, preferred provider organization, health maintenance organiza- 
tion, behavioral health organization, or any employer or association that 
directly or indirectly provides health care benefits to its employees or 
members. 
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History. 
Acts 1998, ch. 1005, § 3; T.C.A., § 33-2-903; 
Acts 2000, ch. 947, §§ 1, 6. 


33-2-704. Cooperative agreements among community mental health 
centers — Review by department — Certificate of public 
advantage. 


(a) A community mental health center may negotiate and enter into 
cooperative agreements with other community mental health centers in the 
state if the likely benefits resulting from the agreements outweigh any 
disadvantages attributable to a reduction in competition that may result from 
the agreements. 

(b) Parties to a cooperative agreement may apply to the department for a 
certificate of public advantage governing that cooperative agreement. The 
application shall include an executed written copy of the cooperative agree- 
ment and describe the nature and scope of the cooperation in the agreement 
and any consideration passing to any party under the agreement. A copy of the 
application and copies of all additional related materials shall be submitted to 
the attorney general and reporter and to the department at the same time. 

(c) The department shall review the application in accordance with the 
standards set forth in subsection (e) and may hold a public hearing in 
accordance with the rules adopted by the department. The department shall 
give notice of the application to interested parties by publishing a notice in the 
state administrative register in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. Any intervenor may intervene in 
the proceeding and shall have standing under the Uniform Administrative 
Procedures Act. The department shall grant or deny the application within 
sixty (60) days of the date of filing of the application, and that decision shall be 
in writing and set forth the basis for the decision. The department shall 
furnish a copy of the decision to the applicants, the attorney general and 
reporter, and any intervenor. Should the department determine that addi- 
tional time is needed to review the application, the department, upon written 
notice to the applicants, the attorney general and reporter and any intervenor, 
may extend the time for review for a period of thirty (30) days except that, in 
the discretion of the commissioner, the period may be extended for an 
additional thirty (30) days. 

(d) If the cooperative agreement primarily relates to a program funded or 
administered by another department or agency of state government, the 
department may refer the application to that other department or agency to 
conduct the review and render the decision required by this part. 

(e) The department shall issue a certificate of public advantage for a 
cooperative agreement if it, or the other department or agency to which the 
department has referred the application pursuant to subsection (d), deter- 
mines that the likely benefits resulting from the agreement outweigh any 
disadvantages attributable to a reduction in competition that may result from 
the agreement. 

(f) In evaluating the potential benefits of a cooperative agreement, the 
department may consider whether one (1) or more of the following benefits may 
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| result from the cooperative agreement: 

| (1) Enhanced quality of mental health and mental health-related care 
provided to state citizens, especially those receiving the services under 
programs funded or administered by departments or agencies of state 
government; 

(2) Preservation of community mental health facilities in geographical 
proximity to the communities traditionally served by those facilities; 

(3) Gains in the cost-efficiency of services provided by the community 
mental health centers involved; 

(4) Improvements in the utilization of mental health resources and 
equipment; : 

(5) Avoidance of duplication of mental health resources; and 

(6) Enhanced efficiency of the administration of programs of state govern- 
ment to provide mental health services to citizens of this state. 

(g) The department’s evaluation of any disadvantages attributable to any 

) reduction in competition likely to result from the agreement may include, but 

) need not be limited to, the following factors: 

| (1) The extent of any likely adverse impact on the ability of health 
maintenance organizations, preferred provider organizations, managed 
health care organizations or other health care payers to negotiate optimal 
payment and service arrangements with community mental health centers, 
or other health care providers; 

(2) The extent of any reduction in competition among physicians, allied 

- health professionals, other health care providers, or other persons furnish- 
ing goods or services to, or in competition with, community mental health 
centers that is likely to result directly or indirectly from the cooperative 
agreement; 

(3) The extent of any likely adverse impact on persons with mental illness 
or serious emotional disturbance in the quality, availability and price of 
health care services; and 

(4) The availability of arrangements that are less restrictive to competi- 
tion and achieve the same benefits or a more favorable balance of benefits 
over disadvantages attributable to any reduction in competition likely to 
result from the agreement. 

(h) The department, or other department or agency to which the depart- 
ment has referred the application under subsection (d), shall consult with the 
attorney general and reporter regarding its evaluation of any potential 
| reduction in competition resulting from a cooperative agreement. The attorney 
/ general and reporter may consult with the United States department of justice 
| or the federal trade commission regarding its evaluation of any potential 
reduction in competition resulting from a cooperative agreement. Should the 
attorney general and reporter, after consultation with the department, deter- 
mine that it is necessary to consult with the United States department of 
| justice or the federal trade commission, or determines that further information 
is needed to review the application, the department, upon written notice to the 
_ applicant, attorney general and reporter, and any intervenor, may extend the 
| time for approval or disapproval of an application an additional forty-five (45) 
\ days. 


| 
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(i) If the department, or the other department or agency to which the 
department has referred the application under subsection (d), determines that 
the likely benefits resulting from a certified agreement no longer outweigh any 
disadvantages attributable to any potential reduction in competition resulting 
from the agreement, the department, or the other department or agency to 
which the department has referred the application under subsection (d), may 
initiate contested case proceedings to terminate the certificate of public 
advantage in accordance with the Uniform Administrative Procedures Act. 

(j) The department shall maintain on file all cooperative agreements for 
which certificates of public advantage remain in effect. Any party to a 
cooperative agreement who terminates the agreement shall file a notice of 
termination. 

(k) The department, or the other department or agency to which the 
department has referred the application under subsection (d), shall review, on 
at least an annual basis, each certificate of public advantage it has granted 
under this part. The certificate shall be renewed if it is determined that the 
certificate continues to comply with the standards of subsection (e). 

(1) Prior to making an application for a certificate of public advantage, the 
parties may submit an initial filing at least forty-five (45) days prior to filing 
the application. The initial filing shall summarize the proposed cooperative 
agreement, describe the affected geographic market areas and those matters 
described in subsections (f) and (g). The department shall review the initial 
filing within thirty (30) days of receipt of the filing, informing the parties of any 
deficiencies along with a statement of specific remedial measures as to how the 
deficiencies could be corrected. A review of the initial filing by the department 
does not constitute approval of the final application. 


History. 
Acts 1998, ch. 1005, § 4; T.C.A., § 33-2-904; 
Acts 2000, ch. 947, § 1; 2001, ch. 349, §§ 3-8. 


33-2-705. Judicial review of department decision. 


Any applicant or intervenor aggrieved by a decision of the department, or the 
other department or agency of state government to which the department has 
referred the application under § 33-2-704(d), in granting or denying an 
application, refusing to act on an application, or terminating a certificate, is 
entitled to judicial review of the decision in accordance with Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1998, ch. 1005, § 5; T.C.A., § 33-2-905; 
Acts 2000, ch. 947, § 1. 


33-2-706. Effect of grant or denial of certificate of public advantage. 


(a) Notwithstanding title 47, chapter 25, or any other law to the contrary, a 
cooperative agreement for which a certificate of public advantage has been 
issued is a lawful agreement. Notwithstanding title 47, chapter 25, or any 
other law to the contrary, if the parties to a cooperative agreement file an 
application for a certificate of public advantage governing the agreement with 
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the department, the conduct of the parties in negotiating and entering into a 
cooperative agreement is lawful conduct. Nothing in this subsection (a) 
immunizes any person for conduct in negotiating and entering into a coopera- 
tive agreement for which an application for a certificate of public advantage is 
not filed. 

(b) If the department, or the other department or agency of state govern- 
ment to which the department has referred the application under § 33-2- 
704(d), determines that the likely benefits resulting from a cooperative 
agreement do not outweigh any disadvantages attributable to any potential 
reduction in competition resulting from the agreement, the agreement is 
invalid and has no further force or effect. 

(c) Any dispute among the parties to a cooperative agreement concerning its 
meaning or terms is governed by principles of contract law. 


History. withstanding any provision of law to the con- 
Acts 1998, ch. 1005, § 6; T.C.A., § 33-2-906; trary, any increased costs resulting from that 
Acts 2000, ch. 947, § 1; 2001, ch. 349, § 9. act in fiscal year 2001-2002 shall be paid from 


Siapiler’s Notes: funds in the indigent defendants’ counsel fund. 


Acts 2001, ch. 349, § 10 provided that, not- 


33-2-707. Application fees. 


The department has the authority to establish reasonable application fees to 
cover the actual costs of administering this part by rules adopted in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5. The department is authorized to adopt necessary rules to implement this 
part in accordance with the Uniform Administrative Procedures Act. 


History. tion (b) relating to the date by which the 
Acts 1998, ch. 1005, § 7; T.C.A., § 33-2-907; department must have applications available 
Acts 2000, ch. 947, § 1; 2003, ch. 149, § 1. for use was deleted as obsolete by the Code 


Code Commission Notes. Former subsec- Commission in 2015. 


33-2-708. Center not authorized to act as insurer. 


Unless otherwise permitted by law, nothing in this part shall be deemed to 
grant any community mental health center or group of community mental 
health centers pursuant to a cooperative agreement, the authority to operate 
as a health maintenance organization, preferred provider organization, or 
insurer without obtaining an appropriate license from the department of 
commerce and insurance. 


History. 
Acts 1998, ch. 1005, § 8; T.C.A., § 33-2-908; 
Acts 2000, ch. 947, § 1. 


33-2-709. Part not deemed to authorize referral to provider-owned 
facility in violation of law. 


Nothing in this part shall be deemed to permit any referral to a provider- 
owned facility otherwise prohibited by state or federal law. 
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History. 
Acts 1998, ch. 1005, § 9; T.C.A., § 33-2-909; 
Acts 2000, ch. 947, § 1. 


PART 8 
STATE FACILITIES 


33-2-801. Chief officers of hospitals and developmental centers — 
Appointment — Authority. 


(a) The commissioner shall appoint a chief officer for each facility to serve at 
the pleasure of the commissioner. 

(b) The commissioner shall appoint chief officers of facilities without regard 
to residence on the basis of merit as measured by administrative abilities and 
a demonstrated quality of leadership. The chief officer shall hold a recognized ~ 
degree as a psychiatrist, doctor of medicine, behavioral scientist, social 
scientist, public administrator, hospital administrator, or other profession 
involved with human development, human welfare, or health administration. 

(c) Chief officers have all of the authority conferred upon them by this title 
and such other authority as is delegated to them by the commissioner. Chief 


officers have the authority to administer oaths. 


History. 

Acts 1965, ch. 82, § 10; 1971, ch. 411, § 2; 
1974, ch. 802, § 9; 1978, ch. 617, § 3; T.C.A., 
§ 33-203; Acts 1985, ch. 437, § 1; T.C.A., § 33- 
2-103; Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
4:°1974.° ch.) 802.) $8: 1975, ch. 248.98 10 ia: 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 858, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18,§ 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 328, §§ 25- 
28, 31; 33-201, T.C.A. -§ 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 143, §§ 1, 6; 1987, ch. 248, §§ 1-3; 


33-2-802. Bond of chief officer. 


1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
2538, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 518, §§ 1, 14; 1989, ch: 559, 
8§ 1-4; 1989, ch. 591, § 112; 1991, ch, 459, 
§§ 9, 10; 1992, ch. 913, §' 2: 1993, chy Zaae 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 143, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
5138, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Each chief officer shall give an official bond, in a sum to be fixed by the 
commissioner of finance and administration, the comptroller of the treasury 
and the state treasurer, to be executed, conditioned and filed in accordance 
with title 8, chapter 19. The cost of the bond shall be paid from funds available 
to the facility. 


History. 
Acts 1965, ch. 82, § 11; 1974, ch. 802, § 10; 


T.C.A., §§ 33-204, 33-2-104; Acts 2000, ch. 947, 
Sik 
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t 33-2-803. Powers and duties of chief officers. 


(a) The chief officer shall be under the direction of the commissioner and has 
\ the following powers and duties to: 

(1) Exercise general superintendence over all matters relating to the 
facility; 

(2) Perform the duties of a treasurer of the facility without any additional 
compensation, depositing all moneys coming into the chief officer’s hands in 
some one of the banks designated as state depositories, for safekeeping, until 
drawn out from time to time for the benefit of the facility; and 

(3) Make reports as the commissioner may require. 
| (b) The chief officer shall be authorized to make written application to the 
it governor for issuance of requisition papers for the purpose of returning any 
| person to the state who has left a facility without authorization and fled from 
| the state when the person with mental illness, serious emotional disturbance, 
. or developmental disability had been committed to the facility or the custody 
| of the commissioner. The application shall be in the same form as required for 
| the return of a fugitive from justice. 

(c) Chapter 4, part 2 of this title, to the extent that its application would be 
. contrary to other statutes or to federal law, shall not apply to money or funds 
| that are paid to the chief officer of a facility by the veterans’ administration. 





|| History. §§ 1-3; T.C.A., § 33-205; Acts 1984, ch. 922, 
Acts 1965, ch. 82, § 12; 1969, ch. 107, § 1; § 3; 1985, ch. 437, §§ 2-4; T.C.A., § 33-2-105; 

1973, ch. 127, § 2; 1974, ch. 802,§ 11;1975,ch. Acts 2000, ch. 947, § 1. 

mao. s 1: 1981,-ch.°224, §° 1; 1983, ch. 323, 


| 33-2-804. Officials prohibited from trafficking in supplies. 


Officials connected with management of any of the department’s facilities 
| are prohibited from contracting to furnish any supplies or equipment for use in 
|| the operation or support of the facility, and any official who violates this section 
| shall forfeit the right to serve as the official. 


| History. T.C.A., §§ 33-206, 33-2-106; Acts 2000, ch. 947, 
i Acts 1965, ch. 82, § 13; 1974, ch. 802,§ 12; § 1. 


|| 83-2-805. Police powers of security guards. 


The security guards at all department facilities and other personnel the 
| commissioner may designate are vested with the powers and authority of peace 
officers and shall exercise the powers and authority on the grounds of facilities 
: under the supervision of the department. 


' History. 1975, ch. 248, § 1; T.C.A., 8§ 33-207, 33-2-107; 
Acts 1965, ch. 82, § 14; 1974, ch. 802, § 13; Acts 2000, ch. 947, 8§ 1, 6. 


'33-2-806. Trespassing on hospital or developmental center grounds — 
| Penalty. 


The enclosed premises and the adjoining land belonging to or used by and for 
' any of the state facilities, are private grounds. If a person goes on the premises 
without authority or permission, the person commits a Class C misdemeanor. 
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History. Cross-References. 

Acts 1965, ch. 82, § 15; 1974, ch. 802, § 14; Penalty for Class C misdemeanor, § 40-35- 
T.C.A., § 33-208; Acts 1989, ch. 591, § 113; 111. 
T.C.A., § 33-2-108; Acts 2000, ch. 947, § 1. 


PART 9 
BOARDS OF TRUSTEES FOR STATE FACILITIES 


33-2-901. Creation of boards — Members — Appointment — Expenses 
— Meetings — Term of office. 


(a) In order to coordinate the activities of the department’s facilities, to 
advise the chief officer at each facility, and to better acquaint the public with 
the needs and activities of the facility, there shall be boards of trustees for each 
facility to be composed of fifteen (15) members each. 

(b)(1) The commissioner, the appropriate assistant commissioner, and the 

chief officer at each facility shall be ex officio members of each board of 

trustees. 

(2) The fifteen (15) members shall be appointed by the commissioner, and 
all shall reside in the area served by the facility. 

(3) State officials are eligible for appointment by the commissioner, but 
not more than three (3) state officials shall be appointed members of the 
board at the same time. For purposes of this subdivision (b)(3), “state official” 
means an individual elected to a state legislative, executive, or judicial office 
or an employee of the department. 

(c) The chair and the vice chair of each board shall be designated by the 
commissioner. 

(d) The members of each board shall receive no compensation but shall 
receive their actual traveling expenses for attendance upon meetings of the 
boards. All reimbursement for travel expenses shall be in conformity with the 
comprehensive travel rules. 

(e) The chief officer of each facility shall serve as secretary for the respective 
boards. 

(f) The board shall meet at least annually at a place to be designated by the 
chair and may meet more often upon call of the chair, or a majority of the 
members. 

(g) The term of board members shall be three (3) years. Terms shall be 
staggered so that five (5) terms expire each year. The terms of members begin 
on July 1 next following the appointments. Subsequent appointments shall be 
made for a period of three (3) years, except that vacancies shall be filled by — 
appointment by the commissioner for the unexpired term only. A member may 
serve no more than two (2) consecutive full terms. | 

(h) Members may be removed upon their failure to attend at least one-half _ 
(4) of the scheduled meetings in any one-year period, or for good cause. | 





History. ch. 806, § 1(35); 1978, ch. 617, § 2; 1979, ch. 369, 
Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3,4; § 1; 1981, ch. 98, § 5; T.C.A., 8§ 33-201, 33-2- 
1974, ch. 802, § 8; 1975, ch. 248, §§ 1, 3; 1976, 201; Acts 2000, ch. 947, §§ 1, 6; 2021, ch. 62, § 1. | 
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Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
8521974; ch, 802, °§ 18;) 1975, eh.o248, 8§ 4, 3: 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
#981, ch. 436, §§ 1,:4, 5; 1981,. ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
28, 31; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 487, § 5, 31-32; 
1987, ch. 148, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
203, 8 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 


33-2-902. Duties of boards. 


SERVICES AND FACILITIES 


33-2-1001 


8§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 
$9.19, °10;71992, ich. 913,,.°$.2;°19938 chy! 234, 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 143, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
513, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Amendments. 

The 2021 amendment added “For purposes of 
this subdivision (b)(3), ‘state official’ means an 
individual elected to a state legislative, execu- 
tive, or judicial office or an employee of the 
department.” at the end of (b)(3). 


Effective Dates. 
Acts 2021, ch. 62, § 6. March 29, 2021. 


(a) It is the duty of each board of trustees to advise the chief officer of each 
facility concerning the formulation of general policies to be followed in the 
operation of the facility under the chief officer’s jurisdiction, to recommend to 
the department appropriate legislation for resources and other concerns for the 
facility, and to publicize generally the condition of the facility and its needs. 

(b) Each board of trustees in conjunction with its chief officer shall report 


annually to the commissioner. 


History. 

Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 4; 
g074,ch. 802,§ 8; 1975, ch. 248, $§ 1, 3; 1976, 
en. 806, § 1(35); 1978, ch. 617, § 2;.1979, ch. 
Bo9, § 1; 1981, ch. 98, § 5; T.C.A., § 33-201; 


1989, ch. 255, § 2; 1989, ch. 256, § 2; 1989, ch. 
257, § 3; 1989, ch. 259, § 3; 1989, ch. 260, § 3; 
1989, ch. 261, § 3; 1989, ch. 271, § 3; 1989, ch. 
272,8 3;T.C.A., § 33-2-202; Acts 2000, ch. 947, 
§§ 1, 6. 





imeacts 1989, ch: 253, § 3; 1989, ch. 254, § 3; 


PART 10 
COSTS IN PRIVATE NONPROFIT FACILITIES 


_ $3-2-1001. Nonprofit service providers — Purchasing arrangements. 


Any corporation that is exempted from taxation under 26 U.S.C. § 501(c)(3), 
and that contracts with the department to provide services or supports to the 
public shall be authorized to purchase or contract to purchase goods or services 
at the same terms and conditions as that contracted for by the state under 
state purchasing contracts. Purchases by and for the corporation shall not be 
required to be made through the purchasing division of the department of 
general services. 


33-2-1101 


History. 
Acts 1981, ch. 18, § 1; T.C.A., §§ 33-350, 
33-2-401; Acts 2000, ch. 947, §§ 1, 6. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 38-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 19738, ch. 341, 8§ 3, 
4, 1974, ch. 802, § 8; 1975, ch. 248, §§ 1, 3; 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 328, §§ 25- 
28, 31; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 143, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
253, §.3; 1989, ch. 254, § 3; 1989; ch\255)$° 2: 
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1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 
§§ 9, 10; 1992; ch. 918, § 2; 1993, ch: 234) 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 143, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
518, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 
Public contracts, title 12, ch. 4. 
Public purchases, title 12, ch. 3. 


PART 11 
COSTS IN STATE FACILITIES 


33-2-1101. Calculation of charges for service. 


(a) The commissioner, with the approval of the comptroller of the treasury 
and the commissioner of finance and administration, shall establish by rule a 
method for determination at least annually of charges for services and 
supports provided to service recipients in programs operated by the depart- 
ment, including the charges for all institutional or professional services. 

(b) Charges shall be calculated using generally accepted accounting prin- 


ciples. 


History. 
Acts 1983, ch. 323, § 32; 1996, ch. 795, § 1; 
T.C.A., § 33-4-101; Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 338-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 
33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
4; 1974, ch. 802, § 8; 1975, ch. 248, §§ 1, 3; 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch, 853, §§ 1-9, 11-18; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
28, 31; 33-201, T.C.A.. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 148, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 


253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
1989, ch. 271, § 3; 1989, ch. 272, § 3; 1989, ch. 
434, § 5; 1989, ch. 518, §§ 1, 14; 1989, ch. 559, 
§§ 1-4; 1989, ch. 591, § 112; 1991, ch. 459, 
§§ 9, 10; 1992, ch. 918, § 2; 1993, ch. 2am 
§§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 143, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 518, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
5138, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 
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| 33-2-1102. Determination of indigency — Periodic payments. 


(a) The commissioner, with the approval of the comptroller and the commis- 
sioner of finance and administration, shall establish rules for determining 
indigence and payments to be made periodically by nonindigent recipients of 
service or their responsible relatives. 

(b) Periodic payments by the recipient of service or the responsible relative 
shall be based on ability to pay as determined by factors the commissioner 
| considers relevant. 


| History. 
| Acts 19838, ch. 323, § 32; 1996, ch. 795, § 2; 
| T.C.A., § 33-4-102; Acts 2000, ch. 947, § 1. 


33-2-1103. Persons liable for charges. 


If a person is a service recipient in a program operated by the department or 
| is the parent of an unemancipated child who is a service recipient in a program 
| operated by the department, then the person is liable for the charges for the 
services and supports provided. 


History. 33-4-104; Acts 1996, ch. 795, § 3; T.C.A., § 33- 
Acts 1983, ch. 323, § 32; T.C.A. (orig. ed.), 4-103; Acts 2000, ch. 947, § 1. 


| 33-2-1104. Nonindigent recipients. 


If a service recipient who is not indigent receives service from a program 
_operated by the department, then the department shall at least annually 
establish an amount to be paid periodically by the service recipient and each 
responsible relative. 


| History. § 33-4-106; Acts 1996, ch. 795, § 4; TC.A,, 
Acts 1983, ch. 323, § 32; T.C.A. (orig. ed.), § 33-4-105; Acts 2000, ch. 947, § 1. 


33-2-1105. Information from liable parties — Effect of failure to pro- 
| vide information. 


(a) The service recipient who receives services and supports, the service 

recipient’s conservator or guardian, and persons who are legally liable for 

_ charges for services and supports shall furnish all information that the 
department deems necessary to determine the person’s financial liability. 

(b) If a person willfully refuses to provide the information or knowingly 
provides false information that results in an underassessment of liability, the 
| person is liable for the total charges for services and supports provided and for 

the amount of the state’s expenses incurred in recovering the amounts, 
including attorney salaries or fees. 


History. 
Acts 1983, ch. 323, § 32; 1996, ch. 795, § 5; 
 T.C.A., § 33-4-107; Acts 2000, ch. 947, § 1. 





| 33-2-1106. Person receiving services under court order. 


If a service recipient obtains services and supports under a court order from 
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a program operated by the department, the department may demand any of 
the service recipient’s money that is in the custody of the court and credit it to 
the service recipient’s account. 


History. 
Acts 1988, ch. 323, § 32; 1996, ch. 795, § 6; 
T.C.A., § 33-4-108; Acts 2000, ch. 947, § 1. 


33-2-1107. Claims against recipients. 


The state has a continuing claim against the recipient of service from a 
program operated by the department and the recipient’s estate and against 
responsible relatives for any unpaid difference between what the department 
determines the person owes and what was paid for the service provided. If the 
recipient of service dies, or a responsible relative of the recipient of service dies, 
and the commissioner presents a claim for a sum unpaid and owing to the state 
on account of the recipient of service, then the claim shall be paid from the 
estate of the deceased person. 


History. Law Reviews. 

Acts 1988, ch. 323, § 32; T.C.A. (orig. ed.), 1985 Tennessee Survey: Selected Develop- 
33-4-110; Acts 1996, ch. 795, § 7; T.C.A., § 33- ments in Tennessee Law, 53 Tenn. L. Rev. 389 
4-109; Acts 2000, ch. 947, § 1. (1986). 


33-2-1108. Voluntary contribution of funds. 


If a person who is not legally responsible to pay for a service recipient’s care 
contributes funds voluntarily for the service recipient’s care, the department 
may accept the funds. 


History. 
Acts 1983, ch. 3238, § 32; 1996, ch. 795, § 8; 
T.C.A., § 33-4-111; Acts 2000, ch. 947, § 1. 


33-2-1109. Prohibition on maintenance at state’s expense. 


(a) No service recipient may receive care at the expense of the state in a 
program operated by the department except: 

(1) One who is indigent; 

(2) A person subject to evaluation, diagnosis or treatment under chapter 
5, part 5 of this title, or chapter 7, part 3 of this title and charged with a 
felony, or chapter 7, part 4 of this title; 

(3) A person whose service is paid for, in part, by state or federal 
government and the payment is conditioned on the department’s acceptance 
of it as full satisfaction of the person’s liability; or 

(4) A person whose service is paid for by the service recipient or anothed 
person or a third party and the department determines, under standards 
approved by the commissioner of finance and administration and the 
comptroller of the treasury, that the state’s interests are best served by 
accepting payment offered as full satisfaction of the service recipient’s 
liability. 

(b) Subdivision (a)(4) does not apply to any claim for payment for which the 
state has a suit pending to recover payment. 
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_ History. to fund the state budget for the fiscal years 
Acts 1983, ch. 323, § 32; 1996, ch. 795, § 9; beginning on July 1, 2008, and July 1, 2009, 
| T.C.A., § 33-4-112; Acts 2000, ch. 947, § 1; please refer to Acts 2009, ch. 531. 

fa2002, ch. 730, § 7; 2009, ch. 531, § 33. 

Textbooks. 


Compiler’s Notes. Tennessee Jurisprudence, 18 Tenn. Juris., 
__ For the Preamble to the act concerning the Mental Illness, Etc., § 19. 


| operation and funding of state government and 


_ 33-2-1110. Discrimination for inability to pay prohibited. 


There shall be no discrimination in provision of services or supports based on 
inability to pay. 


- History. 
Acts 1983, ch. 3238, § 32; 1996, ch. 795, § 10; 
T.C.A., § 33-4-113; Acts 2000, ch. 947, § 1. 


PART 12 
PERSONNEL AND VOLUNTEERS 








| 33-2-1201. Department employees, volunteers and applicants to sub- 
: mit to background check and fingerprinting. 


(a) To help the department determine the suitability of a person for 
| volunteer services or employment and verify the accuracy of information 
- submitted in support of an application to work for the department, any person 
who applies to work for the department as an employee, or any volunteer, 
' whose function would include direct contact with or direct responsibility for 
_persons with mental illness, serious emotional disturbance, or developmental 
| disabilities shall: 
| (1) Agree to the release of all investigative records about the person from 
any source, including federal, state and local governments; and 

(2) Supply a fingerprint sample for the conduct of a criminal background 
investigation by the Tennessee bureau of investigation. If no disqualifying 
record is identified, the bureau shall send the fingerprints to the federal 
bureau of investigation for a national criminal history record check. 

(b) The department shall pay the costs for conducting any investigation 
/ under this section. 


| History. 1999, ch. 466, § 1; T.C.A. § 33-1-209(a), (b); 
Acts 1996, ch. 993, § 1; 1997, ch. 305, § 1; Acts 2000, ch. 947, § 1; 2004, ch. 565, § 11. 


| 33-2-1202. Organizations to perform background checks on employ- 
| ees. 


(a) As used in this section and § 38-6-109, “organization” means a facility or 
service licensed under chapter 2, part 4 of this title. 

(b) Each organization shall have a criminal background check completed on 
‘any employee or volunteer who will be in a position that involves providing 
‘direct contact with or direct responsibility for service recipients. The back- 
» ground check shall be completed before allowing the person to have any direct 
‘contact with or direct responsibility for service recipients. The persons apply- 
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ing for employment shall: 

(1) Provide past work history containing a continuous description of 
activities over the past five (5) years; 

(2) Identify at least three (3) individuals as personal references, one (1) of 
whom shall have known the applicant for at least five (5) years; 

(3) Release all investigative records to the organization for examination © 
for the purpose of verifying the accuracy of criminal violation information 
contained on an application to work for the organization; and 

(4)(A) Supply fingerprint samples to be submitted for a criminal history 

records check to be conducted by the Tennessee bureau of investigation or 

the federal bureau of investigation; or 
(B) Release information for a criminal background investigation by a 
state licensed private investigation company. 

(c)(1) The organization shall check past work and personal references prior 

to employment of applicants. At a minimum the organization shall commu- 

nicate directly with the most recent employer and each employer identified 

by the applicant as having employed the applicant for more than six (6) 

months in the past five (5) years. The organization shall communicate 

directly with at least two (2) of the personal references identified by the 
applicant. 

(2) Subsection (b) and this subsection (c) shall not apply to organizations 
which contract with the division of intellectual disabilities services for 
residential services, day services or supported employment services and 
such organizations shall comply with subsection (e). 

(3) The organization shall check the registry maintained by the depart- 
ment of health pursuant to § 68-11-1001 prior to employment of applicants 
or their use as a volunteer in the organization. No individual who is listed on 
the registry may be hired or otherwise permitted to provide services in the 
organization. 

(d) Any cost incurred by the Tennessee bureau of investigation, the federal 
bureau of investigation, or a state licensed private investigation company shall 
be paid by the organization requesting the investigation and information. If 
the background check is conducted by the Tennessee bureau of investigation or 
the federal bureau of investigation, the payment of the costs shall be made in 
the amounts established by § 38-6-103. 

(e)(1) Notwithstanding subsection (b), only with respect to organizations 

which contract with the department of intellectual and developmental 

disabilities for residential services, day services or supported employment 
services, each such organization shall have a criminal background check 
completed prior to employing any person who will be in a position that 
involves providing direct care to a service recipient. If a current employee of 
such organization has a change of responsibilities that includes direct care to 
a service recipient, then the organization shall have a criminal background 
check completed prior to such change. The organization shall inform the 
employee that it will conduct a background check. The employee shall: 
(A) Provide past work history containing a continuous description of 
activities over the past five (5) years; 
(B) Identify at least three (3) individuals as personal references, one (1) 
of whom shall have known the applicant for at least five (5) years; 
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(C) Release all investigative records to the organization for examina- 
tion for the purpose of verifying the accuracy of criminal violation 
information contained on an application to work for the organization; and 

(D)G) Supply fingerprint samples to be submitted for a criminal history 

records check to be conducted by the Tennessee bureau of investigation 

or the federal bureau of investigation; or 
(ii) Release information for a criminal background investigation by a 
state licensed private investigation company. 

(2) An organization which contracts with the division of intellectual 
disabilities services for residential services, day services or supported 
employment services shall check past work and personal references prior to 
employment of applicants. At a minimum such organization shall commu- 
nicate directly with the most recent employer and each employer identified 
by the applicant as having employed the applicant for more than six (6) 
months in the past five (5) years. The organization shall communicate 
directly with at least two (2) of the personal references identified by the 
applicant. Prior to employment, the organization shall submit the informa- 
tion required to be provided by this subsection (e) to the entity that will 
conduct the criminal background check. 

(3) An organization which contracts with the department of intellectual 
and developmental disabilities shall check the registry maintained by the 
department of health pursuant to § 68-11-1001 prior to employment of 
applicants or their use as volunteers in the organization. No individual who 
is listed on the registry may be hired or otherwise permitted to provide 
services in the organization. 

(f) Notwithstanding any provision of this section to the contrary, back- 
ground checks for employees of state-operated intermediate care facilities for 
individuals with intellectual disabilities shall fully comply with § 33-2-1201. 


History. Compiler’s Notes. 

Acts 1996, ch. 993, § 1; 1997, ch. 305, § 1; The division of intellectual disabilities ser- 
1999, ch. 466, § 1; T.C.A., § 33-1-209(c); Acts vices (DIDS), referred to in this section, was 
2000, ch. 981, § 53; 2000, ch. 947,§ 1;2010,ch. replaced by the department of intellectual and 


1084, §§ 3, 4; 2011, ch. 165, §§ 1, 2; 2014, ch. developmental disabilities by Acts 2010, ch. 
668, § 3; 2016, ch. 1044, §§ 9, 10; 2017, ch. 427, 1100, effective January 15, 2011. 
ez. 


33-2-1203. Contracting for temporary staffing to maintain suitable 
available accommodations. 


If, in the commissioner’s judgment, the occupancy level at a state-owned or 
operated hospital or treatment resource requires additional staffing for a 
temporary period in order to maintain suitable available accommodations, the 
commissioner is authorized to contract for and utilize temporary staffing at the 
affected location. 


History. operation and funding of state government and 
Acts 2009, ch. 531, § 34. to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


b 
Compiler’s Notes. please refer to Acts 2009, ch. 531. 


For the Preamble to the act concerning the 
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33-2-1204. Phasing in of reductions in bed capacity at state-owned or 


operated facilities. 


Reductions in bed capacity at state-owned or operated hospitals or treat- 
ment resources pursuant to the fiscal year 2009-2010 budget shall be phased 
in as determined by the department. 


History. 
Acts 2009, ch. 531, § 58. 


operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


Compiler's Notes, please refer to Acts 2009, ch. 531. 


For the Preamble to the act concerning the 


PART 13 
CONFLICT OF INTEREST 


33-2-1301. Department officers, employees and licensees to disclose 
interest in mental health facilities — Conflict of interest. 


IF 
(1)(A) a person is an officer or employee of the department, OR 
(B) a person is an officer or employee of a licensee of the department, 
AND 
(2)(A) the person or the person’s spouse, parent, grandparent, brother, 
sister, or child has an ownership interest in a residential facility that is not 
publicly held or an ownership interest in a business that is not publicly 
held that owns or manages a residential facility that provides mental 
health or developmental disabilities services or supports, OR 
(B) the person or combination of persons named in subdivision (2)(A) 
has an ownership interest of at least thirty-five percent (35%) in a 
residential facility that is publicly held that provides mental health or 
developmental disabilities services, OR 
(C) the person or combination of persons named in subdivision (2)(A), 
has an ownership interest of at least thirty-five percent (35%) in a 
business that is publicly held that owns or manages a residential facility 
that provides mental health or developmental disabilities services, 
THEN 
(3) the person shall disclose the interest to the department or licensee, 
AND 


(4) the person may not serve in a capacity of decision making or influence | 


or responsibility for the direct referral or placement of persons to any 
residential facility that provides mental health or developmental disabili- 
ties services or supports. 


History. 
Acts 1996, ch. 669, § 1; T.C.A., § 33-3-112(a); 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 2, §§ 33-2-101 — 33-2-108, 
33-2-201 — 33-2-202, 33-2-301 — 33-2-311, 
33-2-401, 33-2-501 — 33-2-513, 33-2-601 — 


33-2-602, 33-2-604, 33-2-701, 33-2-901 — 33-2- 
909 (Acts 1965, ch. 82, § 8; 1973, ch. 341, §§ 3, 
4: 1974, ch. 802, § 8; 1975, ch. 248, $§ 1, 2 
1976, ch. 806, § 1(35); 1978, ch. 617, § 2; 1978, 
ch. 853, §§ 1-9, 11-13; 1979, ch. 199, § 1; 1979, 
ch. 369, § 1; 1981, ch. 18, § 1; 1981, ch. 98, § 5; 
1981, ch. 436, §§ 1, 4, 5; 1981, ch. 436, § 3; 
1982, ch. 584, §§ 2, 4-12; 1983, ch. 323, §§ 25- 
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28, 31; 33-201, T.C.A. § 33-350, 33-1801, 
T.C.A., §§ 33-1803 — 33-1812, T.C.A., §§ 33- 
1902 — 33-1911; 1985, ch. 437, § 5, 31-32; 
1987, ch. 143, §§ 1, 6; 1987, ch. 248, §§ 1-3; 
1987, ch. 320, § 1; 1988, ch. 586, § 1; 1988, ch. 
828, §§ 3-8; 1988, ch. 875, §§ 1, 2; 1989, ch. 
253, § 3; 1989, ch. 254, § 3; 1989, ch. 255, § 2; 
1989, ch. 256, § 2; 1989, ch. 257, § 3; 1989, ch. 
259, § 3; 1989, ch. 260, § 3; 1989, ch. 261, § 3; 
F909, ch. 271,.§.3; 1989, ch. 272,'§ 3; 1989; ch. 
434, § 5; 1989, ch. 513, §§ 1, 14; 1989, ch. 559, 
pe 1-4; 1989, ch, 591, § 112; 1991, ch. 459, 
Bee, LO; 9902);)cheSioy §2 234998) ch. (234; 
_ §§ 22-26; 1994, ch. 760, § 1; 1996, ch. 796, § 1; 
_ 1996, ch. 1074, § 1; 1998, ch. 1005, § 1-9; 2000, 
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ch. 947, § 6); § 33-2-603 (Acts 1985, ch. 437, 
§ 31; 1987, ch. 148, § 5), which had been 
previously repealed by Acts 1988, ch. 586, § 2; 
§ 33-2-801 (Acts 1989, ch. 513, § 4), which had 
been previously repealed by Acts 1993, ch. 234, 
§ 9; §§ 33-2-802 and 33-2-803 (Acts 1989, ch. 
518, § 4), which were transferred to §§ 68-24- 
602, 68-24-603 in 1993, is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 

State officers and employees; conflict of inter- 
est; rebate, gifts, etc., from contractors prohib- 
ited, § 12-4-106. 


33-2-1302. Penalty for violation of § 33-2-1301. 


(a) If a person violates § 33-2-1301, the commissioner shall assess a civil 
penalty of one thousand five hundred dollars ($1,500) per incident against the 


person for each violation. 


(b) A penalty shall be assessed only after an informal hearing is held in the 
same manner as an informal hearing is held prior to the suspension of a license 


under § 4-5-320(d). 


(c) If services or supports to a recipient of mental health or developmental 
disabilities services or supports have been provided in violation of § 33-2-1301, 


the commissioner may: 


(1) Require transfer of the recipient of services or supports to another 
provider of services or supports as soon as is reasonably practical; 

(2) Authorize the recipient of services or supports to remain with the 
provider of services or supports if the commissioner determines it to be in the 
best interests of the recipient of services or supports to remain with the 


provider of services or supports; 


(3) Restrict the referral of other recipients of services or supports to the 


provider of services or supports; 


(4) Exercise a combination of the preceding powers; or 
(5) Impose any other appropriate sanctions in the discretion of the 


commissioner. 


History. 
Acts 1996, ch. 669, § 1; T.C.A., § 33-3-112(b); 
_ Acts 2000, ch. 947, § 1. 


33-2-1303. Contractors to disclose interest in facility. 





A person to whom this part applies shall disclose the information required by 
this part before being hired or as a part of a contract entered into with a 
provider of mental health or developmental disabilities services or supports. 
Failure to disclose the information shall subject the person to removal from the 
position held or the contract to cancellation or renegotiation. 


| History. 
Acts 1996, ch. 669, § 1; T.C.A., § 33-3-112(c); 
Acts 2000, ch. 947, § 1. 
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33-2-1304. Personnel records to indicate conflict of interest as reason 
for relief of duties. 


If a person is relieved of decision-making authority or responsibility under 
this part, the personnel records of the officer or employee shall state that the 
officer or employee was relieved of authority or responsibility solely to conform 
to this part. 


History. 
Acts 1996, ch. 669, § 1; T.C.A., § 33-3-112(d); 
Acts 2000, ch. 947, § 1. 


PART 14 
ALCOHOL AND DRUG TREATMENT FACILITIES 


33-2-1401 Part definitions. [Effective July 1, 2022.] 


As used in this part: 

(1) “Alcohol and drug prevention and/or treatment facility” or “ADTF” 
means an institution, treatment resource, group residence (boarding home, 
sheltered workshop, activity center), rehabilitation center, hospital, commu- 
nity mental health center, nonresidential office-based opiate treatment facil- 
ity, nonresidential substitution-based treatment center for opiate addiction, 
DUI school, counseling center, clinic, halfway house, recovery residence, or 
other entity, by these or other names, providing alcohol and drug services; 
however, a DUI school operated by a state institution of higher education is 
not considered an alcohol and drug prevention and treatment facility for 
purposes of this chapter and “alcohol and drug prevention and treatment 
facility” does not include any facility otherwise licensed or certified by the 
department of mental health and substance abuse services, including certi- 
fied recovery court programs, the department of health, a facility approved by 
the department of education, or treatment programs operated by the depart- 
ment of correction; 

(2) “Alcohol and drug services” includes evaluation, treatment, residential 
personal care, habilitation, rehabilitation, counseling, or supervision of 
persons with substance use disorder, or services to persons designed to prevent 
substance use disorder that either receive funds from the department of 
health or assess fees for services provided; however, a DUI school operated by 
a state institution of higher education is not considered alcohol and drug 
services for purposes of this part; ; 

(3) “Levels of care” means the continuum of support ranging from nonclini- 
cal recovery housing to clinical and licensed treatment; 

(4) “Municipality” means an incorporated city or town, or a county with a 
metropolitan form of government; 

(5) “Organization” means any nationally recognized recovery residence 
standards organization, any affiliate of any nationally recognized recovery 


residence standards organization, or grantees of any state or federal depart- 


ment or agency; 
(6) “Peer” means an individual with lived experience in recovery and the 
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appropriate skills to support a recovery community; 

(7) “Recovery residence” means any ADTF, including any residence classi- 
fied as a single family residence under § 13-24-102, that provides a safe, 
healthy, and family-like, substance-free living environment centered on peer 
support that assists individuals in recovery from substance use disorder with 
services that promote long-term recovery, including, but not limited to, direct 
connection to other peers in recovery, mutual support groups, and recovery 
support services; and 

(8) “Substance-free” does not mean free of substances that are prescription 
medications taken as directed by a licensed prescriber, such as pharmaco- 
therapies specifically approved by the federal food and drug administration 
(FDA) for the treatment of opioid use disorder, as well as other medications 
with FDA-approved indications for the treatment of co-occurring disorders. 


History. Acts 2021, ch. 309, § 1 provided that the act, 

Acts 2021, ch. 309, § 5. which enacted this part, shall be known and 

ey 3 may be cited as the “Stopping Addiction and 
pompiers'Notes: Fostering Excellence (SAFE) Act.” 


For the Preamble to the act concerning the 
importance of recovery residences in the treat- Effective Dates. 
ment of substance use disorder, please see Acts Acts 2021, ch. 309, § 10. July 1, 2022. 
2021, ch. 309. 


33-2-1402. List of approved recovery residence organizations. 
[Effective July 1, 2022.] 


(a) The department of mental health and substance abuse services shall 
establish and maintain on its website a list of organizations. 

(b)(1) A recovery residence that is not recognized or certified by an organiza- 

tion or funded by a state or federal department or agency is required to 

display in a prominent place within the recovery residence, a sign at least 

eleven inches (11") in height and seventeen inches (17") in width stating: 

NOTICE: THIS IS A RECOVERY RESIDENCE THAT IS DESIGNED TO 
ASSIST MEN AND/OR WOMEN WHO DO NOT REQUIRE MORE 
STRUCTURED TREATMENT ENVIRONMENTS TO RECOVER FROM 
SUBSTANCE USE DISORDER; HOWEVER, THIS RESIDENCE MAY 
NOT COMPLY WITH NATIONAL OR STATE STANDARDS. 

THIS RESIDENCE IS NOT LICENSED OR FUNDED BY THE TEN- 
NESSEE DEPARTMENT OF MENTAL HEALTH AND SUBSTANCE 
ABUSE SERVICES AS IT IS PRIVATELY FUNDED AND DOES NOT 
PROVIDE TREATMENT SERVICES. IF YOU ARE IN NEED OF TREAT- 
MENT SERVICES, PLEASE CALL THE TENNESSEE REDLINE AT 
1-800-889-9789. 

IF YOU WOULD LIKE ADDITIONAL INFORMATION REGARDING 
ADDITIONAL SUBSTANCE USE DISORDER SERVICES AND RE- 
SOURCES, INCLUDING ADDITIONAL INFORMATION REGARDING 
APPROVED RECOVERY RESIDENCE OPTIONS, PLEASE VISIT THE 
TENNESSEE DEPARTMENT OF MENTAL HEALTH AND SUBSTANCE 
ABUSE SERVICES WEBSITE AT hitps:/ /www.tn.gov /behavioral-health.html. 

| THIS IS A NOTICE POSTED PURSUANT TO TENN. CODE ANN. 
| § 33-2-1402. 








33-2-1402 MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 414 


(2) In addition to any other punishment authorized by law, a person or 
entity that knowingly violates this section is subject to action by the attorney 
general and reporter or a person described in § 47-18-109(a)(1) under the 
Tennessee Consumer Protection Act of 1977, as compiled in title 47, chapter 
18, parte 
(c) The department of correction shall: 

(1) Recognize the approved recovery residences as approved placements for 
those persons with substance use disorder to community supervision; 

(2) Indicate which placements on any list of placements for community 
supervision are approved recovery residences; and 

(3) Establish a preference for approved recovery residences by encouraging 

placements in the residences. 
(d)(1) A licensed or certified service provider, judge, or magistrate shall not 
refer an individual, who is appropriate for housing in a recovery residence to 
support the individual’s recovery from a substance use disorder, to a recovery 
residence, including a recovery residence owned or operated by the referent, 
that is not recognized or certified by an organization, or funded by a state or 
federal department or agency. 

(2) In referring an individual to an approved recovery residence, a licensed 
or certified service provider, judge, or magistrate shall consider the following: 

(A) The culture of the recovery residence, which may include, but is not 
limited to: 
(i) The permissiveness of unhealthy behaviors; 
(ii) The degree of adherence to outside meeting attendance; 
(iit) Other peers’ investment in recovery; and 
(iv) The general living environment; 
(B) The levels of care the recovery residence provides, including: 
(i) The type, nature, and intensity of the therapeutic services and 
recovery supports provided; and 
(it) The ability to address specific needs; 
(C) The utilization of certified or appropriately trained peers with 
relevant lived experience; 
(D) The geographic area, neighborhood, or external surrounding envi- 
ronment of the recovery residence; 
(E) The physical living environment of the recovery residence; 
(F) The nature of current residents, including: 
(i) The current residents’ commitment to sobriety; 
(it) The current residents’ employment status; and 
(tit) The current residents’ support of other residents; 
(G) The use of medicated assisted treatment (MAT) in the recovery 
residence, including: 
(i) The operator’s or other residence staff's support for MAT: 
(ii) The proper monitoring of the use of MAT: 
(iii) The residents’ support of MAT; and 
(iv) The availability of peers with MAT experience for residents with 
severe opioid use disorder (OUD); 
(H) The level of training and professionalism of residence staff, which 
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may include, but is not limited to, training in co-occurring disorders and 
crisis intervention; 

(Il) The recovery residence’s reputation regarding ethical business prac- 
tices, which may include, but is not limited to, fraud and abuse of residents; 

(J) The recovery residence’s relapse policy; and 

(K) The availability of opioid-overdose reversal drugs. 

(3) Any licensed or certified provider that violates subdivision (d)(1) is 
subject to the suspension or revocation of the provider’s license or certificate by 
the appropriate licensing or certification board and the imposition of civil 
penalties as authorized under the appropriate title. _ 

(4) Any judge or magistrate who violates subdivision (d)(1) is subject to 
disciplinary action by the board of judicial conduct pursuant to title 17, 
chapter 5, part 3. 

(5) This subsection (d) does not otherwise limit the discharge or referral 
options available for a person in recovery from a substance use disorder to 
any other appropriate placements or services. 

(6) As used in this subsection (d), “refer” does not include the order of an 
individual to a recovery residence that is not recognized or certified by an 
organization, or funded by a state or federal department or agency, if the 
individual selected the recovery residence independent of influence from the 
licensed or certified service provider, judge, or magistrate. 

(e)(1) No state funds may be used to support a recovery residence that is not 

recognized or certified by an organization. 

(2) Subdivision (e)(1) does not apply to a recovery residence that is already 
receiving state or federal funds through a grant process administered by a 
state or federal department or agency. 


History. 
Acts 2021, ch. 309, § 5. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
importance of recovery residences in the treat- 
ment of substance use disorder, please see Acts 
2021, ch. 309. 


Acts 2021, ch. 309, § 1 provided that the act, 
which enacted this part, shall be known and 
may be cited as the “Stopping Addiction and 
Fostering Excellence (SAFE) Act.” 


Effective Dates. 
Acts 2021, ch. 309, § 10. July 1, 2022. 


_ 33-2-1403. Prohibited marketing practices for recovery residences. 


[Effective July 1, 2022.] 


(a) A recovery residence shall not engage in any of the following marketing 


practices: 


(1) Making a materially false or misleading statement or providing 
materially false or misleading information about the residence’s identity, 
products, goods, services, or geographical locations in its marketing, adver- 
tising materials, or media, or on its website; 

(2) Including on its website false information or electronic links, coding, or 
activation that provides false information or that surreptitiously directs the 


reader to another website; 


(3) Soliciting, receiving, or making an attempt to solicit or receive a 
commission, benefit, rebate, kickback, or bribe, directly or indirectly, in cash 
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or in kind, or engaging or making an attempt to engage in a split-fee 
arrangement in return for a referral or an acceptance or acknowledgement of 
treatment from a service provider of alcohol and drug services or ADTF; or 

(4) Entering into a contract with a marketing provider who agrees to — 
generate referrals or leads for the placement of patients with a service 
provider of alcohol and drug services or in an ADTF through a call center or 
a web-based presence. This subdivision (a)(4) does not apply if the service 
provider of alcohol and drug services or the operator of the ADTF discloses to 
the prospective patient, so that the patient can make an informed healthcare 
decision, in clear and concise language and instructions that allow the 
prospective patient to easily determine whether the marketing provider 
represents specific service providers or recovery residences that pay a fee to the 
marketing provider, and the identity of the service providers of alcohol and — 
drug services or ADTF: 

(b) In addition to any other punishment authorized by law, a person or entity 
that knowingly violates this section is subject to: 

(1) Suspension or revocation of the recovery residence’s status as an 
approved recovery residence for purposes of the list maintained by the 
department of mental health and substance abuse services pursuant to 
§ 33-2-1402(a); and 

(2) Action by the attorney general and reporter or a person described in 
§ 47-18-109(a)(1) under the Tennessee Consumer Protection Act of 1977, as 
compiled in title 47, chapter 18, part 1. 


History. Acts 2021, ch. 309, § 1 provided that the act, 
Acts 2021, ch. 309, § 5. which enacted this part, shall be known and 
Coutpilena Nate: may be cited as the “Stopping Addiction and 


For the Preamble to the act concerning the ph pee Ge casla Grito) ss 
importance of recovery residences in the treat- Effective Dates. 


ment of substance use disorder, please see Acts Acts 2021, ch. 309, § 10. July 1, 2022. 
2021, ch. 309. 


CHAPTER 3 


GENERAL RULES APPLICABLE TO SERVICE 
RECIPIENTS 


Part 1. General Rights of All Service Recipients 


Section 

33-3-101. Rights of persons under this title equal to those of other persons except as limited by 
this title — Records. 

33-3-102. Specific rights protected. 

33-3-103. Confidentiality of mental health records. 

33-3-104. Persons who may consent to disclosure of confidential information. 

33-3-105. Disclosure of confidential information without consent. 

33-3-106. Disclosure to advocacy agency — Disclosure to organization paying for treatment — 
Limitations. 

33-3-107. Rules relating to disclosure of confidential information. 

33-3-108. Access permitted for reports of harm and granting of access in cases of abuse. 

33-3-109. Release of information to family members and other designated persons — Acceptance 
of information from family members of service recipients. 

33-3-110. Disclosure to law enforcement agencies in cases of felony acts of bodily harm or sexual 
abuse. 
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Section 
33-3-111. 


33-3-112. 
33-3-113. 
33-3-114. 
33-3-115. 


33-3-116. 
33-3-117. 


33-3-118, 
33-3-120. 


33-3-125. 
33-3-126. 


33-3-201. 
33-3-202. 


GENERAL RULES APPLICABLE TO SERVICE RECIPIENTS 


Records of child service recipient not available to person accused of abusing recipient — 
Exceptions and limitations. 

Disclosure to service recipient of records kept and procedures for accessing records. 

Request by recipient to have record amended. 

Exceptions to evidentiary privilege of mental health professionals. 

Information to be collected and reported to the federal bureau of investigation-NICS 
index and the department of safety by any clerk of court that maintains records of an 
adjudication as a mental defective or a judicial commitment to a mental institution. 

Penalty for violation. 

Reporting to local law enforcement by inpatient treatment facility of involuntary 
commitment of service recipient. 


33-3-119. [Reserved.] 


Isolation and restraints prohibited — Exceptions and limitations. 


 $3-3-121 — 33-3-124. [Reserved.] 


Professional not to be related or to have financial interest. 
Right to religious expression. 


Part 2. Special Liability Rules 


Liability of counselor for suicide or attempted suicide of person counseled. 
Director of not-for-profit corporation providing service not liable for torts of recipients. 


33-3-203 — 33-3-205. [Reserved.] 


33-3-206. 
33-3-207. 
33-3-208. 
33-3-209. 
33-3-210. 


33-3-211. 
33-3-212. 


Duty to predict, warn or take precautions to provide protection — Liability. 

Discharge of duty. 

Duty of employees who transmit or record patient communications. 

Immunity from liability where duty satisfied. 

Reporting to local law enforcement by a qualified mental health professional or behavior 
analyst of an actual threat of serious bodily harm or death against an identifiable 
victim. 

[Reserved.] 

Immunity for refusal to perform act prohibited by this title. 


33-3-213 — 33-3-216. [Reserved.] 


33-3-217. 
33-3-218. 
33-3-219. 
33-3-220. 
33-3-221. 


33-3-301. 
33-3-302. 
33-3-303. 


Uniform assessment process for determining recipient’s decision making capacity. 

Decision making capacity of recipient. 

Surrogate decision maker for medical decisions — Immunity from liability. 

Eligibility to serve as surrogate decision maker. 

Immunity of medical professional acting in accordance with decision of surrogate 
decision maker. 


Part 3. Transfers of Residential Service Recipients 


Transfer between facilities. 
Transfer to veterans’ administration facilities. 
Transfer of nonresident. 


Part 4. Transfers from Department of Correction and Department of Children’s Services 


33-3-401. 
33-3-402. 
33-3-403. 
33-3-404. 
33-3-405. 


33-3-406. 
33-3-407. 
33-3-408. 
33-3-409. 
33-3-410. 
33-3-411. 


33-3-412. 


33-3-501. 
33-3-502. 


Mentally ill or intellectually disabled minors in youth development centers. 

Mentally ill or intellectually disabled adult inmates. 

Emergency residential care and treatment. 

Transfer committees — Appointment of members. 

Transfer committee — Chair — Vice chair — Voting — Hearings — Rights of transferees 
— Evidence. 

Approval or disapproval of transfer. 


‘When person to be transferred. 


Determination of appropriateness of transfer. 

Return of transferee from public facility. 

Return of transferee from private facility. 

Runaways — Custody. 

Emergency residential care and treatment for minors in youth development centers. 


Part 5. Judicial Procedures Generally 


Patient or resident not released during pendency of proceedings — Exceptions. 
Record of proceedings — Copy of court order with recipient’s history to hospital or 
developmental center. 


Section 


33-3-503. 
33-3-504. 
33-3-505. 
33-3-506. 


33-3-601. 
33-3-602. 
33-3-603. 
33-3-604. 
33-3-605. 
33-3-606. 
33-3-607. 
33-3-608. 
33-3-609. 
33-3-610. 
33-3-611. 
33-3-612. 
33-3-613. 
33-3-614. 
33-3-615. 
33-3-616. 
33-3-617. 
33-3-618. 
33-3-619. 
33-3-620. 


33-3-701. 
33-3-702. 
33-3-703. 
33-3-704. 
33-3-705. 
33-3-706. 
33-3-707. 
33-3-708. 
33-3-709. 
33-3-710. 
33-3-711. 


33-3-801. 
33-3-802. 
33-3-803. 
33-3-804. 


33-3-901. 


33-3-902. 
33-3-903. 
33-3-904. 
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Costs of proceedings. 

Physician, psychologist, or other person, as witness. 

Use of audio visual technology in judicial proceeding. 

Delivery of pleadings and certificates of need for care and treatment by telefax 
transmission. 


Part 6. Judicial Procedures for Residential Treatment 


Application of part. 

Contents of complaint for commitment. 

Jurisdiction and venue. 

[Reserved.] 

Service on defendant. 

Time for hearing. 

Examination of defendant — Detention and release. 

Attorney — Notification of representation — Appointment by court. 
Jury trial. 

Place of hearing. 

Transportation to hearing. 

Evidence — Witnesses — Continuances — Presence or exclusion of defendant. 
Conduct of hearing. 

Names of examining professionals — Availability to defendant. 
Testimony of professionals — Depositions or affidavits. 

Place of detention. 

Requisites for commitment. 

Dismissal of proceedings — Release of defendant. 

Commitment to involuntary care — Disclosure of information. 
Appeals. 


Part 7. Judicial Procedures for Review of Transfers 


Commencement of proceedings. 

Notice of complaint and hearing. 

When hearings held — Continuances. 

Transferee’s attorney. 

Jury trial. 

Place of hearings — Exclusion of public. 

Evidence — Witnesses — Continuances — Presence or exclusion of transferee. 
Hearings informal. 

Testimony of examining professionals — Depositions and affidavits. 
Findings by court or jury. 

Limitations on filing complaint. 


Part 8. Habeas Corpus 


Right to file for writ of habeas corpus. 

Determination of mental condition of person seeking release. 
Disposition of case. 

Order of discharge. 


Part 9. Violations of Service Recipient Rights 


Wrongful hospitalization or admission — Instituting wrongful action — Penalties — 
Immunity. 

Furnishing false information — Misdemeanor. 

Sexual relations with service recipient. 

Aiding or abetting escape — Inciting service recipient to violence — Supplying with 
dangerous or intoxicating substances. 
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PART 1 
GENERAL RIGHTS OF ALL SERVICE RECIPIENTS 


33-3-101. Rights of persons under this title equal to those of other 
persons except as limited by this title — Records. 


(a) No person shall be deprived of liberty on the grounds that the person has 
or is believed to have a mental illness, a serious emotional disturbance, a 
developmental disability, or is in need of service for such a condition except in 
accordance with this title. 

(b) A person with mental illness, serious emotional disturbance, or develop- 
mental disability has the same rights as all other persons except to the extent 
that the person’s rights are curtailed in accordance with this title or other law. 

(c) A person with mental illness, serious emotional disturbance, or develop- 
mental disability shall be provided services or supports, to the extent that 
facilities, equipment and personnel are available, in accordance with commu- 
nity standards. 

(d) The chief officer shall keep records detailing services or supports 
received by each person. Records shall be preserved by the chief officer for not 
less than ten (10) years after termination of service. The records may be 
generated, maintained, or transferred in whole or in part to any recording 
medium that assures accurate preservation of the record. If a record is 
transferred from one medium to another, the source record may be destroyed 
upon determination by the chief officer that the reproduced record is true and 
correct and will be accurately preserved. The reproduced record is deemed to 





be the original record. 


History. 
Acts 2000, ch. 947, § 1; T.C.A. § 33-4-102; 
Acts 2002, ch. 730, § 23. 


Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-203, 33-3-301 — 33-3-303, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
8§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 
22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
eh, 482, § 11; 1978, ch. 533, §§ 3-5; 19778, ch. 
33, § 7;.1978,'ch. 877, §$ 1, 2; 1979, ch. 366, 
§ 15; 1980, ch. 838, § 5; 19838, ch. 323, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 
— 33-312, 33-317 — 33-320, 33-330 — 33-337, 
33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 
986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 
ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
143, §§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
8§ 30-33; 1989, ch. 513, §§ 2, 5-13; 1989, ch. 
591, §§ 29-31, 113; 1992, ch. 991, § 13; 1993, 


ch. 66, § 44; 1993, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
$§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 1983, ch. 323, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 

Former § 33-4-102 was transferred and des- 
ignated as subsection (c) of this section in 2002. 
See the Compiler’s Notes under former § 33-4- 
102 for the history of subsection (c) prior to its 
transfer. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 
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33-3-102. Specific rights protected. 


(a) No person with mental illness, serious emotional disturbance, or devel- 
opmental disability hospitalized or admitted, whether voluntarily or involun- 
tarily, or ordered to participate in nonresidential treatment or service under 
this title, shall, solely by reason of the hospitalization, admission, or order, be 
denied the right to dispose of property, execute instruments, make purchases, 
enter into contractual relationships, give informed consent to treatment, and 
vote, unless: 

(1) The service recipient has been adjudicated incompetent by a court of 
competent jurisdiction and has not been restored to legal capacity; or 

(2) The denial is authorized by state or federal statute. 
(b) No person shall make decisions for a service recipient on the basis of a 


claim to be the service recipient’s conservator, legal guardian, guardian ad — 


litem, caregiver under title 34, chapter 6, part 3, or to be acting under a 
durable power of attorney for health care under title 34, chapter 6, part 2, until 
the person has presented written evidence of the person’s status. 


for the appointment of a conservator and shall 
notify those persons as to whether the chief 
officer intends to do so.” was transferred to 
§ 33-4-110 in 2002. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 9; 
2004, ch. 565, § 2. 


Compiler’s Notes. 


The former last undesignated Daeage, of Cross-References. 


(a) which read: “If the chief officer of a facility in 
which a service recipient is hospitalized or 
admitted is of the opinion that the service 
recipient is unable to exercise any of the afore- 
mentioned rights, the chief officer shall notify 
immediately the service recipient and the ser- 
vice recipient’s attorney, parent, legal custo- 
dian, spouse or other nearest known adult 
relative of the fact, and the chief officer may file 


Informing patients of rights, § 33-4-105. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 12. 


Law Reviews. 

Civil Commitment in Tennessee — What 
Process is Due? (W. Russell Stambaugh), 8 
Mem. St. U.L. Rev. 135 (1978). 


33-3-103. Confidentiality of mental health records. 


All applications, certificates, records, reports, legal documents, and plead- 
ings made and all information provided or received in connection with services 
applied for, provided under, or regulated under this title and directly or 
indirectly identifying a service recipient or former service recipient shall be 
kept confidential and shall not be disclosed by any person except in compliance 


with this part. 
History. 
Acts 2000, ch. 947, § 1. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Attorney General Opinions. 

Retention of patient’s or resident’s records, 
OAG 97-126, 1997 Tenn. AG LEXIS 159 
(9/02/97). 


NOTES TO DECISIONS 


1. In General. 

Defendant is not entitled to discovery of psy- 
chologist’s records on rape victim, from private 
nonprofit corporation, that are not in the pos- 


session of the state and not within the jurisdic- 
tion of the court. State v. Fox, 733 S.W.2d 116, 
1987 Tenn. Crim. App. LEXIS 2473 (Tenn. 
Crim. App. 1987). 
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33-3-104. Persons who may consent to disclosure of confidential infor- 
mation. 


Information about a service recipient that is confidential under § 33-3-103 
may be disclosed with the consent of: 

(1) The service recipient who is sixteen (16) years of age or over; 

(2) The conservator of the service recipient; 

(3) The attorney in fact under a power of attorney who has the right to 
make disclosures under the power; 

(4) The parent, legal guardian, or legal custodian of a service recipient 
who is a child; 

(5) The service recipient’s guardian ad litem for the purposes of the 
litigation in which the guardian ad litem serves; 

(6) The treatment review committee for a service recipient who has been 
involuntarily committed; 

(7) The executor, administrator or personal representative on behalf of a 
deceased service recipient; 

(8) The caregiver under title 34, chapter 6, part 3; or 

(9) An individual acting as an agent under the Tennessee Health Care 
Decisions Act, compiled in title 68, chapter 11, part 18 or a person’s surrogate 
as designated under title 68, chapter 11, part 18. 


History. Attorney General Opinions. 
Acts 2000, ch. 947, § 1; 2004, ch. 565, § 3; A group home is prohibited from releasing 
2013, ch. 238, § 4. information that directly or indirectly identifies 


a patient or resident or former patient or resi- 
Cross-References. 


ve ‘ a dent, except under certain limited circum- 
Confidentiality of public records, § 10-7-504. stances, OAG 00-076, 2000 Tenn. AG LEXIS 79 


Textbooks. (4/25/00). 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 12. 


| 33-3-105. Disclosure of confidential information without consent. 


Information that is confidential under § 33-3-103 may be disclosed without 
consent of the service recipient if: 

(1) Disclosure is necessary to carry out duties under this title; 

(2) Disclosure may be necessary to assure service or care to the service 
recipient by the least drastic means that are suitable to the service 
recipient’s liberty and interests; 

(3) As a court orders, after a hearing, upon its determination that 
disclosure is necessary for the conduct of proceedings before it and that 
failure to make the disclosure would be contrary to public interest or to the 
detriment of a party to the proceedings; 

(4) It is solely information as to a residential service recipient’s overall 
medical condition without clinical details and is sought by the service 
recipient’s family members, relatives, conservator, legal guardian, legal 
custodian, guardian ad litem, foster parents, or friends; 

(5) A service recipient moves from one service provider to another and 
exchange of information is necessary for continuity of service; 
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(6) Acustodial agent for another state agency that has legal custody of the 
service recipient cannot perform the agent’s duties properly without the 
information; or 

(7) Necessary for the preparation of a post-mortem examination report in 
accordance with § 38-7-110(e) and authorized to be obtained pursuant to 
§ 38-7-117(b). 


History. Attorney General Opinions. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 10; Obtaining a parent’s mental-health informa- 
2016, ch. 672, § 1. tion in child-custody cases. OAG 14-55, 2014 


Cross-References. Tenn. AG Lexis 57 (5/14/14) 


Confidentiality of public records, § 10-7-504. 


33-3-106. Disclosure to advocacy agency — Disclosure to organization 
paying for treatment — Limitations. 


(a) If the head of the federally mandated protection and advocacy agency for 
persons with mental illness, serious emotional disturbance, or developmental 
disability, or the designated representative of the agency head, requests 
disclosure of information protected by § 33-3-103 and specifies the personally 
identifiable service recipient information sought and the federally mandated 
function for which it is required, the information may be disclosed to the 
agency without consent. The disclosure of information shall be made solely for 
use in connection with the federally mandated function. The disclosures are 
subject to federal confidentiality laws, including the requirement that there be 
no further disclosure of the personally identifiable information by the agency 
without consent of the service recipient or conservator or of the parent’s or 
legal guardian’s consent in the case of a child. The service provider shall notify 
the service recipient, a child service recipient’s parent or legal guardian, and 
the service recipient’s conservator, if any, of the disclosure. All public and 
private service providers shall cooperate with the agency in responding to 
requests, including, but not limited to, those made under the Developmental 
Disabilities Assistance and Bill of Rights Act of 1975 (42 U.S.C. § 6000 et seq.); 
the Protection and Advocacy for Mentally Il] Individuals (PAMIT) Act of 1986 
(42 U.S.C. § 10801 et seq.); and the Protection and Advocacy for Individual 
Rights Act (29 U.S.C. § 794e). 

(b) If an organization may pay for a service provider’s service to a service 
recipient, the service provider may disclose to the organization without service 
recipient consent only such information about the service recipient as is 
reasonably necessary to obtain timely payment. Disclosures are on the 
condition that there be no further disclosure of the personally identifiable 
information by the agency without service recipient consent. 

(c) If the department determines that an emergency substantially impairs a 
provider’s capacity to provide service to its service recipients and the depart- 
ment appoints a receiver for service recipient information, the service recipi- 
ent’s information may be transferred to a new service provider without service 
recipient consent. 


History. Compiler’s Notes. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 11. The Developmental Disabilities Assistance 
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and Bill of Rights Act of 1975, 42 U.S.C. § 6000 Cross-References. 

et seq., has been replaced by the Developmen- Confidentiality of public records, § 10-7-504. 
tal Disabilities Assistance and Bill of Rights Act 

of 2000, compiled as 42 U.S.C. § 15001 et seq. 


33-3-107. Rules relating to disclosure of confidential information. 


The department may adopt rules to implement § 33-3-103 — 33-3-114, 
including rules on the form, content, and means of consent and disclosure, 
scope of permissible disclosure, and definitions of terms. 


History. Cross-References. | 
Acts 2000, ch. 947, § 1. Confidentiality of public records, § 10-7-504. 


- 33-3-108. Access permitted for reports of harm and granting of access 
) in cases of abuse. 


(a) Section 33-3-103 does not preclude making reports of harm or granting 
access to records if making reports of harm or granting access to records is 
_ expressly required by: 

(1) The Child Abuse Reporting Law, compiled in title 37, chapter 1, part 4; 

(2) The Child Sexual Abuse Reporting Law, compiled in title 37, chapter 1, 
part 6; or 

(3) The Adult Protective Services Law, compiled in title 71, chapter 6. 
(b)(1) The identity of a person who reports abuse, exploitation, fraud, 
neglect, misappropriation or mistreatment to the department is confidential 
and may not be disclosed without the person’s consent, except as follows: 

(A) As necessary to carry out the laws cited in subsection (a); 

(B) To employees of the department as necessary to investigate the 
report; 

(C) To the abuse registry; 

(D) To the appropriate district attorney general; 

(E) By order of a court with jurisdiction over abuse, exploitation, fraud, 
neglect, misappropriation or mistreatment; or 

(F) By order of a court or administrative law judge in a proceeding 
involving sanctions or disciplinary actions against a caregiver or an entity 
accused of abuse, exploitation, fraud, neglect, misappropriation or mis- 
treatment, when it appears to such court or administrative law judge that 
the person making the report is or may be a witness to facts relevant to the 
proceeding. 

(2) The person’s identity is irrelevant to any civil proceeding and is not 
subject to disclosure, except in cases where a caregiver or other person is the 
subject of a complaint and can make a showing that the complaint was made 
with malice so that the caregiver or other person may pursue such remedies 
as may be permitted by law. The person may be subpoenaed if the 
department or district attorney general deems it necessary to protect the 
service recipient who is the subject of the report, but the fact that the person 
made the report may not be disclosed. 
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History. Cross-References. 
T.C.A. § 33-3-104(10)(B); Acts 2000, ch. 947, Confidentiality of public records, § 10-7-504. 
§ 1;'°2002, ch; 730; § 922; 2011, ch. 158, § 16: 


33-3-109. Release of information to family members and other desig- 
nated persons — Acceptance of information from family 
members of service recipients. 


(a) Aservice recipient for services under chapter 6 of this title shall be given 
an opportunity to approve and sign an information release that authorizes the 
facility or program to release certain information concerning the recipient to 
certain family members and other designated persons. This opportunity shall 
be offered when the recipient is entering inpatient or outpatient treatment at 
a facility, admitted in an emergency room, entering in a crisis response setting, 
or admitted in ongoing treatment with a community mental health care 


provider. This opportunity shall be offered to the recipient at the time of | 


admission, periodically during treatment, and at discharge. 

(b) The service recipient may withdraw authority to release all information 
previously authorized, withdraw authority to release the information to any 
individuals previously authorized or modify either the type of information 
authorized in subsection (c) or the individuals to whom the information may be 
provided. All such changes must be executed in writing by the service recipient or: 

(1) The conservator of the service recipient; 

(2) The attorney in fact under a power of attorney who has the right to 
make disclosures under the power; 

(3) The parent, legal guardian, or legal custodian of a service recipient 
who is a child; 

(4) The service recipient’s guardian ad litem for the purposes of the 
litigation in which the guardian ad litem serves; 

(5) The treatment review committee for a service recipient who has been 
involuntarily committed; 

(6) The executor, administrator or personal representative on behalf of a 
deceased service recipient; or 

(7) The caregiver under title 34, chapter 6, part 3. 

(c) The information release shall provide the service recipient options for 

authorized disclosures to: 
(1) Specified family members that discloses only location; 
(2) Specified family members who are to be involved with discharge 
instructions and linking to other services; and 
(3) Specified family who are to be involved in and supportive in the 
treatment process. 

(d) The department shall encourage education of mental health care pro- 
viders regarding accepting information from family members in the course of 
the treatment process. 


History. concerning adjudications of competence not 
Acts 2007, ch. 356, § 1; 2008, ch. 789, § 1. confidential records that must be kept sepa- 

: rate, was repealed by Acts 2002, ch. 735, § 9. 
Compiler’s Notes. Acts 2002, ch. 730, § 18, purported to amend 
Former § 33-3-109 (Acts 2000, ch. 947, § 1), § 33-3-109; however, that section was re- 











ee 
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pealedby Acts 2002, ch. 735, § 9. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


33-3-110. Disclosure to law enforcement agencies in cases of felony 
acts of bodily harm or sexual abuse. 


(a) Section 33-3-103 does not prohibit disclosure to a law enforcement 
agency that has jurisdiction over felonious acts of bodily harm or sexual 
offenses that appear to have been committed on the premises of a facility 
whose records are made confidential by § 33-3-103. 

(b) Ifthe felonious act involves a sexual offense governed by title 37, chapter 
1, part 6, and title 71, chapter 6, part 1, in a locality having a sex abuse crime 
unit, disclosure for law enforcement investigative purposes shall be made only 
to that unit of the law enforcement agency. This section does not limit the 
requirements of disclosure of reports of harm and access to records required by 
title 37, chapter 1, parts 4 and 6, and title 71, chapter 6, part 1, for 
investigations by the department of human services. 

(c) Permissible disclosure of a felonious act for the purpose of conducting a 
necessary investigation includes: 

(1) The name of, and providing access to, witnesses or potential witnesses 
of the offense; 

(2) The name of, and providing access to, suspects or potential suspects of 
the offense; and 

(3) The scene of, and providing access to, where the offense occurred. 


| History. Cross-References. 
Acts 2000, ch. 947, § 1. Confidentiality of public records, § 10-7-504. 


| 33-3-111. Records of child service recipient not available to person 
accused of abusing recipient — Exceptions and limitations. 


(a) In any case where a person is known to have been accused of physically or 
- sexually abusing or neglecting a service recipient who is a child, the service recipient’s 
record shall not be accessible to the person accused of the abuse or neglect, except if: 

(1) A court orders access under § 33-3-105(3); or 
(2)(A) The child’s qualified mental health professional has determined in 
the course of the treatment or service, after consultation with the child, 
the child’s guardian ad litem, and others on the child’s behalf whom the 
professional deems appropriate, that the release of the child’s record to the 
accused person would not be harmful to the child; and 

(B) The accused person is the parent, legal guardian, or legal custodian 
of the child. 

(b) If the court permits access to the child’s record under subsection (a), the 
‘court shall have jurisdiction to issue any necessary orders to control access to 
sand use of the information by the person seeking access, including the issuance 
of injunctive relief. 





' History. 
Acts 2000, ch. 947, § 1. 
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33-3-112. Disclosure to service recipient of records kept and proce- 
dures for accessing records. 


(a) Upon request by a service recipient sixteen (16) years of age or older, a 
service provider shall disclose to the service recipient what records the 
provider maintains on the service recipient and how the service recipient can 
obtain access to them. Upon written request by a service recipient, a service 
provider shall permit the service recipient, within a reasonable time, to review 
the service recipient’s record itself or the part of it that the service recipient 
requests or a copy of the record or the part except to the extent that: 

(1) Service recipient access to the record is expressly restricted or prohib- 
ited by another statute; or 
(2) The provider is authorized to deny access under subsection (b). 

(b) Ifa person’s qualified mental health professional determines that giving 
the service recipient, or a person acting for the service recipient, access to part 
of the service recipient’s record poses a substantial risk of serious harm to the 
health or safety of the service recipient or another person, then the qualified 
mental health professional may refuse access to that part of the record. 


History. 
Acts 2000, ch. 947, § 1. 


33-3-113. Request by recipient to have record amended. 


(a) If a service recipient requests amendment of the service recipient’s 
record by revision, deletion, or addition to correct the record, the service 
provider shall, within ten (10) working days after receiving the request, either 
make the amendment to assure that service recipient’s records do not contain 
inaccurate, irrelevant, or otherwise inappropriate information or inform the 
service recipient of its refusal, of the reason for the refusal, and of the 
procedure, if any, for further internal review of the decision. 

(b) If any provider decides that it will not amend the record in accordance 
with the request, it shall permit the service recipient to file a concise statement 
of the reasons for the service recipient’s disagreement. 

(c) If any provider discloses any of the disputed information, it shall clearly 
note the disputed information and provide a copy of the statement of disagree- 
ment. If the provider wishes, it may also provide a concise statement of its 
reasons for not making the requested amendments. 

(d) The service recipient may not personally alter the record. 


History. 
Acts 2000, ch. 947, § 1. 


33-3-114. Exceptions to evidentiary privilege of mental health profes- 
sionals. 


Notwithstanding any evidentiary privilege a qualified mental health profes- 
sional may have, including §§ 24-1-207, 63-11-2138, 63-22-114, and 63-23-109, 
the qualified mental health professional may be compelled to testify in: 

(1) Judicial proceedings under this title to commit a person with mental 
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illness, serious emotional disturbance, or developmental disability to treat- 
ment if the qualified mental health professional decides that the service 
recipient is in need of compulsory care and treatment; 

(2) In proceedings for which the qualified mental health professional was 
ordered by the court to examine the service recipient if the service recipient 
was advised that communications to the qualified mental health profes- 
sional would not be privileged; 

(3) Judicial proceedings under chapter 8, part 3 of this title; and 

(4) Guardianship, conservatorship, and veterans’ guardianship proceed- 
ings under title 34. 


- History. 


Acts 2000, ch. 947, § 1; 2002, ch. 730, § 14. 


Cross-References. 
Uniform Veterans’ Guardianship Law, title 
54. ch. 5. 


33-3-115. Information to be collected and reported to the federal 
bureau of investigation-NICS index and the department of 
safety by any clerk of court that maintains records of an 
adjudication as a mental defective or a judicial commit- 
ment to a mental institution. 


(a) Any clerk of court that maintains records of an adjudication as a mental 
defective or a judicial commitment to a mental institution pursuant to chapter 


6 or chapter 7 shall, in accordance with the procedures outlined in title 16, 


disclose the following information set out in subsection (b) solely for the 


‘purposes of complying with §§ 39-17-1316, 39-17-1351, 39-17-1352, 16-1- 


117(a)(6) and the NICS Improvement Amendments Act of 2007, Public Law 


110-180. 


| 





(b) The following information shall be collected and reported to the federal 


| bureau of investigation-NICS Index, and the department of safety, pursuant to 
\ this subsection (b): 


(1) Complete name and all aliases of the individual judicially committed 
or adjudicated as a mental defective, including, but not limited to, any 
names that the individual may have had or currently has by reason of 
marriage or otherwise; 

(2) Case or docket number of the judicial commitment or the adjudication 
as a mental defective; 

(3) Date judicial commitment ordered or adjudication as a mental defec- 
tive was made; ; 

(4) Private or state hospital or treatment resource to which the individual 
was judicially committed; 

(5) Date of birth of the individual judicially committed or adjudicated as 
a mental defective, if such information has been provided to the clerk; 

(6) Race and sex of the individual judicially committed or adjudicated as 
a mental defective; and 

(7) Social security number of the individual judicially committed or 
adjudicated as a mental defective if available. 

(c) The information in subdivisions (b)(1) — (7), the confidentiality of which 
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is protected by other statutes or regulations, shall be maintained as confiden- 
tial and not subject to public inspection pursuant to such statutes or regula- 
tions, except for such use as may be necessary in the conduct of any proceeding 
pursuant to §§ 38-6-109, 39-17-1316, and 39-17-1352 — 39-17-1354. 

(d) For purposes of this section, the following definitions shall apply: 


(1) “Judicial commitment to a mental institution” means a judicially ~ 


ordered involuntary admission to a private or state hospital or treatment 
resource in proceedings conducted pursuant to title 33, chapter 6 or title 33, 


chapter 7; 
(2) “Adjudication as a mental defective or adjudicated as a mental 


defective” means: 


a a 


i a le ae oe ee 


(A) Adetermination by a court in this state that a person, as a result of © 


marked subnormal intelligence, mental illness, incompetency, condition or 
disease: 
(i) Is a danger to such person or to others; or 
(ii) Lacks the ability to contract or manage such person’s own affairs 
due to mental defect; 
(B) A finding of insanity by a court in a criminal proceeding; or 
(C) A finding that a person is incompetent to stand trial or is found not 
guilty by reason of insanity pursuant to 50a and 72b of the Uniform Code 
of Military Justice (10 U.S.C: §§ 850a, 876b). 


History. Former § 33-3-115 (T.C.A. § 33-3- 
Acts 2009, ch. 578, § 5; 2013, ch. 300, § 7; 104(10)(B); Acts 2000, ch. 947, § 1), concerning 
2019, ch. 262, §§ 1, 2. penalties for violations of §§ 33-3-103—33-3- 


114, was transferred to § 33-3-116 by Acts © 


Compiler’s Notes. y 
The NICS Improvement Amendments Act of sie ch. 578, $$ 5 and 6, effective January 1, 


2007, Public Law 110-180, may be found as a 
note to 18 USCS § 922. 


33-3-116. Penalty for violation. 
A violation of §§ 33-3-103—33-3-115 is a Class C misdemeanor. 


History. section by Acts 2009, ch. 578, §§ 5 and 6, 
T.C.A. § 33-3-104(10)(B); Acts 2000, ch. 947, effective January 1, 2010. 
§ 1; Acts 2009, ch. 578, § 6; T.C.A. § 33-3-115. 
Cross-References. 


Compiler’s Notes. Penalty for Class C misdemeanor, § 40-35- 
Former § 33-3-115 was transferred to this 111. 


33-3-117. Reporting to local law enforcement by inpatient treatment 
facility of involuntary commitment of service recipient. 


(a) If a service recipient is involuntarily committed to an inpatient treat- 
ment facility under this title, the inpatient treatment facility shall report the 
service recipient to local law enforcement as soon as practicable, but no later 
than the third business day following the date of such commitment, who shall 
report the service recipient to the federal bureau of investigation-NICS Index 
and the department of safety as soon as practicable, but no later than the third 
business day following the date of receiving such notification, for the purposes 





| 
| 
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of complying with the NICS Improvement Amendments Act of 2007, Public 
Law 110-180, as enacted and as may be amended in the future. 
(b) If an inpatient treatment facility is required to report pursuant to 
subsection (a), the facility shall report the following information: 
(1) Complete name of the person involuntarily committed; 
(2) Date involuntary commitment was ordered; 
(3) Private or state hospital or treatment resource to which the individual 
was involuntarily committed; 
(4) Date of birth of the person involuntarily committed; 
(5) Race and sex of the person involuntarily committed; and 
(6) Social security number of the person involuntarily committed if 
available. 
(c) The information in subdivisions (b)(1)-(4), the confidentiality of which is 
protected by other statutes or regulations, shall be maintained as confidential 
_and not subject to public inspection pursuant to such statutes or regulations, 
except for such use as may be necessary in the conduct of any proceedings 
| pursuant to §§ 39-17-1316, 39-17-1353 and 39-17-1354. 


| History. 2007, Public Law 110-180, may be found as a 
Acts 2013, ch. 300, § 8; 2018, ch. 799, § 3. note to 18 USCS § 922. 


‘ Compiler’s Notes. Cross-References. 
The NICS Improvement Amendments Act of Confidentiality of public records, § 10-7-504. 


$3-3-118, 33-3-119. [Reserved.] 


_33-3-120. Isolation and restraints prohibited — Exceptions and limi- 
tations. 


(a) Service recipients have the right to be free from isolation and restraints, 
in any form, imposed as a means of coercion, discipline, convenience or 
retaliation by staff. Restraints include physical and mechanical restraints and 
_drugs used to control behavior or to restrict freedom of movement if the drug 
or the dosage of the drug is not a standard treatment for the service recipient’s 
‘medical or psychiatric condition. Isolation is placement of a person alone in a 
‘room from which egress is prevented. Isolation and restraint may be used only 
»while the condition justifying its use exists. 

(b) A person with mental illness or serious emotional disturbance may be 
‘isolated or restrained only in emergency situations if necessary to assure the 
physical safety of the person or another person nearby or to prevent significant 
‘destruction of property. If a person imposes restraints or isolation, the person 
‘shall immediately contact a professional who is permitted under department 
‘rules to authorize the isolation or restraint. If the treating physician is not the 
‘person who orders isolation or restraint, the treating physician shall be 
‘consulted as soon as possible. A professional authorized by department rules 
‘shall see and evaluate the person’s condition within one (1) hour of the 
‘intervention. 

(c) A person with developmental disability may be restrained only as part of 
/an approved plan or in emergency situations if necessary to assure the physical 
‘safety of the person or another person nearby or to prevent significant 
idestruction of property. Isolation may only be used with a person with 
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developmental disability as part of the person’s approved plan. Only psycholo- 
gists, psychological examiners, senior psychological examiners, physicians, 
behavior analysts, masters degree social workers, and others authorized to do 
so under department rules may develop a plan that includes or authorizes 
isolation or restraint of a person with developmental disability. 

(d) Staff shall remain in the physical presence of a person in restraint. Staff 
shall continuously observe a person in isolation or restraint for the health and 
well being of the person. 

(e) The professional shall record the use of restraint or isolation, the reasons 
for its use, and the duration of its use in the person’s record. 

(f) All staff who may have direct contact with a person being restrained or 
isolated shall receive ongoing education and training in alternative methods 
for handling behavior and the safe use of isolation and restraint. 

(g) The department shall adopt rules as to circumstances under which use 
of restraint and isolation are permitted. The department shall distribute the 
rules to all who provide services covered by this title. 

(h) The department shall report annually to the statewide planning and 
policy council on the use of restraint and isolation in the state and its rules on 
the subject. 


History. 
Acts 2000, ch. 947, § 1; 2001, ch. 334, § 2; 
2002 ch. (a0, $715; 2007, cr. 96, 9" 1. 


33-3-121 — 33-3-124. [Reserved.] 


33-3-125. Professional not to be related or to have financial interest. 


A certificate of need for commitment for care and treatment as a person with 
mental illness, serious emotional disturbance, or developmental disability that 
is authorized or required to be made by a physician, psychologist, or other 
professional under this title is not valid for any purpose if: 

(1) It is made by a professional who is a relative by blood, marriage, or 
adoption, or the legal guardian, conservator, or legal custodian of the person 
who is the subject of the petition, application or certificate; or 

(2) It is made by a professional who has an ownership interest in a private 
facility in which the person is to be admitted. 


History. 
Acts 1983, ch. 323, § 16; T.C.A., §§ 33-345, 
33-3-108; Acts 2000, ch. 947, § 1. 


33-3-126. Right to religious expression. 


A licensee or provider under this title may not discourage or preclude a 
service recipient from exercising the right to religious expression and shall 
inform each service recipient in a residential environment of this right. A 
licensee or provider of religious service may provide transportation for a 
service recipient under this section. 
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History. 


Acts 2002, ch. 730, § 8. 


PART 2 
SPECIAL LIABILITY RULES 


33-3-201. Liability of counselor for suicide or attempted suicide of 


person counseled. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Counseling center” means any nonprofit service operated at least 
partially with volunteer assistance that provides counseling, assistance or 
guidance, either in person or by telephone, to persons with mental illness or 
serious emotional disturbance; and 

(2) “Counselor” means any psychiatrist, psychologist, licensed psycholo- 
gist with health service provider designation, certified or licensed marital 
and family therapist, certified or licensed professional counselor, certified or 
licensed social worker, or other professional trained in the field of psychiatry 
or psychology or any nonprofessional person acting under the guidance or 
supervision of the professionals. 

(b) Acounselor, while acting within the scope of responsibilities assigned by 


-a counseling center, is not liable civilly or criminally for the suicide or 
attempted suicide of any person consulting the counselor. 


History. 
Acts 1978, ch. 632, §§ 1, 2; T.C.A., 8§ 38- 


1701, 33-1702; §§ 33-17-101, 33-17-102; Acts 





1984, ch. 710, § 1; 1990, ch. 760, § 3; T.C.A., 


8§ 33-10-101, 33-10-102; Acts 2000, ch. 947, 
§ 1; 2002, ch. 730, § 16. 


Compiler’s Notes. 
Former chapter 3, §§ 33-3-101 — 33-3-112, 


| 33-3-201 — 33-3-203, 33-3-301 — 33-3-303, 
|. 83-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 


— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 


/33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 


8§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 


|) 22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
| ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, § 11; 1978, ch. 533, §§ 3-5; 1978, ch. 


533, § 7; 1978, ch. 877, §§ 1, 2; 1979, ch. 366, 


 § 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 


12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 


| — 33-312, 33-317 — 33-320, 33-330 — 33-337, 


(33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 


1986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 


ich. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 


143799" 27377; 1988; chy 828, 81, 1989"ch:. 278, 
§§ 30-383; 1989, ch. 513, §§ 2, 5-18; 1989, ch. 
591, §§ 29-31, 118; 1992, ch. 991, § 13; 1998, 
ch. 66, § 44; 1998, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
§§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 19838, ch. 328, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 

Definitions applicable throughout title, § 33- 
1-101. 

Good samaritan law, § 63-6-218. 

Immunity from suit of not-for-profit boards, 
§ 48-58-601. 
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33-3-202. Director of not-for-profit corporation providing service not 
liable for torts of recipients. 


a he ee 


(a) While acting in good faith, the directors of a not for profit corporation — 
that provides community residential services or supports for persons with — 


mental illness, serious emotional disturbance, or developmental disability 


shall not be held personally liable for tortious acts committed by the corpora- © 


tion’s service recipients. 
(b) Subsection (a) does not preclude imposition of personal liability on a 


director who also acts as a paid officer or employee of the corporation. 


History. 
Acts 1979, ch. 33, § 2; T.C.A., §§ 33-17-202, 
33-10-202; Acts 2000, ch. 947, § 1. 


33-3-203 — 33-3-205. [Reserved.] 


Compiler’s Notes. 
Former § 33-3-203, concerning temporary le- 
gal custody of minors, commitment, treatment 


and discharge, was transferred to § 37-1-175 in 


2000. 


33-3-206. Duty to predict, warn or take precautions to provide protec- 


tion — Liability. 
IF AND ONLY IF 


(1) a service recipient has communicated to a qualified mental health 
professional or behavior analyst an actual threat of bodily harm against a 


clearly identified victim, AND 


(2) the professional, using the reasonable skill, knowledge, and care 
ordinarily possessed and exercised by the professional’s specialty under 
similar circumstances, has determined or reasonably should have deter- 
mined that the service recipient has the apparent ability to commit such an 
act and is likely to carry out the threat unless prevented from doing so, 


THEN 


(3) the professional shall take reasonable care to predict, warn of, or take 
precautions to protect the identified victim from the service recipient’s 


violent behavior. 


History. 

Acts 1989, ch. 549, § 1; T.C.A., § 33-10- 
302(a); Acts 2000, ch. 947, § 1; 2001, ch. 334, 
§ 3: 2002, ch. 730,.8 17. 


Textbooks. 
Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), §§ 501.7, 501.8. 


Law Reviews. 


Balancing Public Safety with the Rights of | 


the Mentally Ill: The Benefit of a Behavioral 
Approach in Reducing Gun Violence in Tennes- 
see, 45 U. Mem. L. Rev. 671 (2015). 


NOTES TO DECISIONS 


1. “Dangerous Patient” Exception. 
There is no “dangerous patient” exception to 
the federal psychotherapist/patient testimonial 


privilege. United States v. Hayes, 227 F.3d 578, 


2000 FED App. 320P, 2000 U.S. App. LEXIS © 


23197 (6th Cir. Tenn. 2000). 
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33-3-207. Discharge of duty. 


The duty imposed by § 33-3-206 may be discharged by the professional or 
service provider by: 

(1) Informing the clearly identified victim of the threat; 

(2) Having the service recipient admitted on a voluntary basis to a 
hospital; 

(3) Taking steps to seek admission of the service recipient to a hospital or 
treatment resource on an involuntary basis pursuant to chapter 6 of this 
title; or 

(4) Pursuing a course of action consistent with current professional 
standards that will discharge the duty. 


History. 
Acts 1989, ch. 549, § 1; T.C.A., § 33-10- 
 302(b); Acts 2000, ch. 947, § 1. 


33-3-208. Duty of employees who transmit or record patient commu- 
nications. 


IF AND ONLY IF 
(1) an employee of a service provider is normally responsible for trans- 
mitting or recording communications from a service recipient to a qualified 
mental health professional or behavior analyst, AND 
(2) the employee receives a communication from a service recipient of an 
actual threat of bodily harm against a clearly identified victim, 

THEN 

: (3) the employee shall communicate the threat to the professional em- 

: ployed by the service provider. 


| History. Acts 2000, ch. 947, § 1; 2001, ch. 334, § 4; 
Acts 1989, ch. 549, § 1; T.C.A., § 33-10-303; 2002, ch. 730, § 17. 





33-3-209. Immunity from liability where duty satisfied. 


If a professional or an employee has satisfied the person’s duty under 
'§ 33-3-206, § 33-3-208, or § 33-3-210, no monetary liability and no cause of 
action may arise against the professional, an employee, or any service provider 
/ in whose service the duty arose for the professional or employee not predicting, 
\ warning of, or taking precautions to provide protection from violent behavior 
by the person with mental illness, serious emotional disturbance, or develop- 
mental disability. 


History. 302(a), 33-10-303; Acts 2000, ch. 947, § 1; 2013, 
Acts 1989, ch. 549, § 1; T.C.A., §§ 33-10- ch. 300, § 10. 


'33-3-210. Reporting to local law enforcement by a qualified mental 
health professional or behavior analyst of an actual threat 
of serious bodily harm or death against an identifiable 
victim. 


(a) If a service recipient has communicated to a qualified mental health 





oe ee 
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professional or behavior analyst an actual threat of serious bodily harm or 
death against a reasonably identifiable victim or victims, the qualified mental 
health professional or behavior analyst, using the reasonable skill, knowledge, 
and care ordinarily possessed and exercised by the professional’s specialty 
under similar circumstances, who has determined or reasonably should have 
determined that the service recipient has the apparent ability to commit such 
an act and is likely to carry out the threat unless prevented from doing so, shall 
immediately report the service recipient to local law enforcement, who shall 
take appropriate action based upon the information reported. 

(b) If a mental health professional or behavior analyst is required to report 
pursuant to subsection (a), the professional or analyst shall report the 
following information: 

(1) Complete name and all aliases of the service recipient; 

(2) Name of the mental health professional or behavior analyst and the 
name of the private or state hospital or treatment resource from which the 
individual may be receiving services; 

(3) Date of birth of the service recipient; 

(4) Race and sex of the service recipient; and 

(5) Social security number of the service recipient if available. 

(c) The information in subdivisions (b)(1)-(3), the confidentiality of which is 
protected by other statutes or regulations, shall be maintained as confidential 
and not subject to public inspection pursuant to such statutes or regulations, 
except for such use as may be necessary in the conduct of any proceedings 
pursuant to §§ 39-17-1316, 39-17-1353 and 39-17-1354. 


History. the Mentally Ill: The Benefit of a Behavioral 
Acts 20138, ch. 300, § 9; 2018, ch. 799, § 4. Approach in Reducing Gun Violence in Tennes- 


see, 45 U. Mem. L. Rev. 671 (2015). 
Cross-References. 


Confidentiality of public records, § 10-7-504. 


Law Reviews. 
Balancing Public Safety with the Rights of 


33-3-211. [Reserved.] 


33-3-212. Immunity for refusal to perform act prohibited by this title. 


IF 
(1)(A) a person has refused to perform any act that is prohibited by or is 
not lawful under this title, OR 
(B) a person has relinquished authority over a service recipient based 
on a decision by another to whom this title gives express authority to 
make the decision, 
THEN 
(2) no monetary liability and no cause of action may arise against the 
person or the service provider in whose service the person was acting for 
the conduct. 


History. 
Acts 2000, ch. 947, § 1. 
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33-3-213 — 33-3-216. [Reserved.] 


33-3-217. Uniform assessment process for determining recipient’s de- 
cision making capacity. 


The department shall by rule prescribe a uniform assessment process by 
which to determine whether a service recipient lacks capacity to make 


decisions on issues within the meaning of § 33-3-218. 


History. 
Acts 2000, ch. 947, § 1. 


33-3-218. Decision making capacity of recipient. 


IF 


(1)(A) a service recipient, due to intellectual disability or mental impair- 
ment related to a developmental disability, is unable to make an informed 
decision about application for admission to a developmental center under 
§ 33-5-301, request discharge under § 33-5-303, or a routine medical, 
dental, or mental health treatment, OR 
(B) a service recipient, due to a diagnosed mental illness or serious 
emotional disorder, is unable to make an informed decision about 
application to a hospital or inpatient treatment resource under § 33-6- 
201, requesting discharge under § 33-6-206, inpatient mental health 
treatment, release of information, or getting information, AND 
(2) the incapacity is shown by the fact that the person is not able to 
understand the proposed procedure, its risks and benefits, or the available 


alternative procedures, 
THEN 


(3) the person “lacks capacity” under this title for decision about that 


matter at this time. 


History. 


Acts 2000, ch. 947, § 1; 2002, ch. 730, § 18; 
2005, ch. 150, § 1; 2010, ch. 734, § 1. 


-Compiler’s Notes. 


For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 


184. 


Acts 2010, ch. 734, § 1 provided that the 


Tennessee code commission is directed to 


change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 


and 41, to “intellectual disability”, as supple- 


ments are issued and volumes are replaced. 
Acts 2010, ch. 734, § 7 provided that for 


purposes of each provision amended by the act, 


a reference to intellectual disability shall be 


' considered to refer to mental retardation, as 


defined by that provision on the day before the 
» date of enactment of the act. 


Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


Law Reviews. 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


Attorney General Opinions. 

There is no conflict between the surrogate 
decision making provisions of Title 33 and the 
conservatorship provisions of Title 34 with re- 
spect to the standard used to determine 
whether an individual is able to make his or her 
life choices, OAG 05-157, 2005 Tenn. AG LEXIS 
159 (10/14/05), 2005 Tenn. AG LEXIS 159. 


a 
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33-3-219. Surrogate decision maker for medical decisions — Immunity 
from liability. 


IF 
(1)(A) an adult with developmental disability that is not based solely on a © 
diagnosis of mental illness or serious emotional disturbance does not have 
a conservator, OR | 
(B) a child with developmental disability that is not based solely on a © 
diagnosis of mental illness or serious emotional disturbance does not 
have a parent or legal guardian, AND 
(2)(A) a licensed dentist determines that the person lacks capacity to 
make a decision about a routine dental decision, OR 
(B) a licensed psychologist with health service provider designation ~ 
determines that the person lacks capacity to make a decision about 
routine mental health treatment, OR | 
(C) a licensed physician determines that the person lacks capacity to 
make a decision about routine medical or mental health treatment, AND 
(3) the physician, psychologist, or dentist uses the assessment process 
prescribed by rule under § 33-3-217, AND 
(4) the physician, psychologist, or dentist determines that someone is 
eligible to serve as a surrogate decision maker for the service recipient on ~ 
the matter in question under § 33-3-220, AND 
(5) the service recipient does not reject the proposed surrogate for the © 
decision in any way, AND 
(6) the physician, psychologist or dentist provides the surrogate the 
information necessary to an informed decision, | 
THEN 
(7) the surrogate may decide for the service recipient with respect to the 
matter in question, AND 
(8) the surrogate who acts in good faith, reasonably and without malice in 
connection with the decision shall be free from all liability, civil or 
criminal, by reason of the decision. 








History. | 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 19. 


33-3-220. Eligibility to serve as surrogate decision maker. 


IF | 
(1) a physician, psychologist, or dentist reasonably determines that an 
adult: 

(A) knows about a service recipient’s developmental disability and 
condition as it relates to the matter in question, 

(B) is actively involved in the service recipient’s life, 

(C) is willing to make a decision for the service recipient on the matter 
in question, 

(D) appears to be reasonably capable of making the decision and likely 
to make it objectively in the service recipient’s interest, 

(KE) appears to have no conflict of interest with the service recipient, and 
(F) is, in order of descending preference for service as a surrogate: 
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(i) the service recipient’s spouse, 
(ii) the service recipient’s adult child, 
(ii) the service recipient’s parent or stepparent, 
(iv) the service recipient’s adult sibling, 
(v) any other adult relative of the service recipient, or 
(vi) any other adult, 
THEN 
(2) the adult is eligible to serve as a surrogate decision maker for the 
service recipient on the matter in question under §§ 33-3-219 — 33-3-221. 


_ History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 20. 


33-3-221. Immunity of medical professional acting in accordance with 
decision of surrogate decision maker. 


IF 
(1) the physician, psychologist, or dentist knows of no family member, of 
the same or higher order of preference as the surrogate under § 33-3- 
220(1)(F), who objects to the surrogate’s decision, AND 
(2) the proposed treatment is not solely for behavior control of a service 
recipient, 

THEN 
(3) the physician, psychologist, or dentist may act on the surrogate’s 
decision as if the service recipient had the capacity to consent and had 
consented personally, AND 
(4) the physician, psychologist, or dentist who acts in accord with and in 
good faith reliance on the surrogate’s decision is not subject to criminal 
prosecution, civil liability, or professional disciplinary action based on a 
subsequent finding of the invalidity of the surrogate’s decision. 

| History. 

| Acts 2000, ch. 947, § 1; 2002, ch. 730, § 20. 


PART 3 
TRANSFERS OF RESIDENTIAL SERVICE RECIPIENTS 





: 33-3-301. Transfer between facilities. 


(a) The commissioner may authorize the transfer of a person in a facility of 
| the department to another department facility or to a private facility under 
| this section. The commissioner shall give due consideration to the relationship 
_ of the person to family, guardian, conservator, and friends so as to maintain 
» relationships and encourage visitation beneficial to the person. If a person 
whose transfer is authorized has been admitted or committed by court order, a 
| certified copy of the court order shall be sent to the facility to which the person 
is transferred. 

(b)(1) If the commissioner determines that a person could more properly be 

cared for and treated in a facility other than the one in which the person is 

a service recipient and that the transfer is in the person’s best interest, the 
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33-3-301 MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 438 


commissioner may authorize the person to be transferred for an indefinite 
period to another department facility. The person may be transferred to a 
secure facility, if, and only if, in addition, the commissioner determines that 
the person is substantially likely to injure the person or others if not treated 
in a secure facility. Notwithstanding any other provisions of this section, any 
transfer to a developmental center authorized under this section shall not 
exceed forty-five (45) days unless the transfer complies with department 
rules. 

(2) Before a transfer is authorized, the person shall be given a physical 
examination by a licensed physician and a mental assessment and evalua- 
tion by a qualified professional, and complete written reports of the exami- 
nation, assessment, and evaluation shall be forwarded to the commissioner 
by the chief officer who recommends the transfer. The reports and the chief 
officer’s recommendation shall each include a certification that the transfer 
is in the person’s best interests and a statement of the reasons for the © 
conclusion. 

(3) The chief officer, upon recommending transfer, shall immediately give — 
personal notice of the recommendation by telephone or otherwise to the 
person’s spouse, parent, adult child, legal guardian, or conservator, if any, 
and to the person. No person may be transferred less than twenty-four (24) 
hours after the notices required by this subdivision (b)(3) have been given, © 
unless the person’s spouse, parent, adult child, or legal guardian or conser- 
vator, if any, has agreed to the transfer or unless a diligent attempt by the 
chief officer to give notice is unsuccessful. 

(4) The commissioner, upon authorizing transfer, shall immediately give 
to the person’s spouse, parent, or adult child, legal guardian or conservator, — 
if any, the committing court, if any, and to the service recipient written notice 
of the decision and a complaint form for review of transfer in the circuit court 
under part 7 of this chapter. The person may then be transferred immedi- 
ately. 

(c)(1) Ifthe commissioner determines, upon the recommendation of the chief 
officer who requests a transfer, that: : 
(A) A person requires emergency care and treatment that cannot be 
provided by the transferring facility; and 
(B) The transfer is in the person’s best interest, the commissioner may 
authorize the person to be transferred immediately to another department 
facility. The person may be transferred to a secure facility, if, and only if, 
in addition, the commissioner determines that the person is substantially 
likely to injure such person or others if not treated in a secure facility. 

(2) If the commissioner approves the emergency transfer, the commis- 
sioner shall notify the chief officers of the transferring and receiving 
facilities. The chief officer of the transferring facility shall then have the 
person transferred immediately. A bed shall remain open at the transferring 
facility for seventy-two (72) hours after the transfer for the readmission of | 
the person. 

(3) Within seventy-two (72) hours after the transfer, the chief officer of the 
receiving facility shall determine whether the transfer was appropriate. If 
the chief officer determines that the transfer was not appropriate, the chief 
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officer shall return the person to the sending facility. If the chief officer 
determines that the transfer was appropriate, the chief officer shall imme- 
diately give the person written notice of the decision. 

(4) The transfer shall not exceed thirty (30) days, after which the chief 
officer shall return the person to the facility from which the person came. 

(5) If the chief officer of the receiving facility determines that the person 
requires treatment beyond the thirty-day period, the chief officer shall notify 
the person in writing and apply for indeterminate transfer under subsection 

(b). The person shall remain in the receiving facility unless the commissioner 

denies the application for transfer. If the commissioner denies the applica- 

tion, the chief officer of the receiving facility shall have the person trans- 
ferred to the sending facility immediately. 

(d) A person may be transferred from a state facility to a licensed private 
facility or from a licensed private facility to a state facility, upon proper 
application, approval of the sending and receiving facilities, and written notice 
to the committing court, if the person is committed. Once transferred, the 
person is lawfully admitted to the receiving facility, and the facility may retain 
the person under the authority of the admission or order applicable to the 


facility from which the person was transferred. 


History. 

Acts 1965, ch. 38, § 4(a); 1974, ch. 802, § 22; 
1975, ch. 248, § 7; modified; Acts 1976, ch. 763, 
§ 1; Acts 1978, ch. 533, § 4; T.C.A., § 33-309; 
Acts 1984, ch. 922, § 4; 2000, ch. 947, §§ 1, 6; 


- 2009, ch. 531, § 35. 


' Compiler’s Notes. 


Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-203, 33-3-301 — 33-3-303, 


_ 33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 


— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 


| §§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 


22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, § 11; 1978, ch. 533, §§ 3-5; 1978, ch. 


33, § 7; 1978, ch. 877, §§ 1, 2; 1979, ch. 366, 


§ 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 
— 33-312, 33-317 — 33-320, 33-330 — 33-337, 
33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 
986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 


"ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 





143, §§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 


8§ 30-33; 1989, ch. 513, §§ 2, 5-13; 1989, ch. 
591, §§ 29-31, 113; 1992, ch. 991, § 13; 1993, 
ch. 66, § 44; 1993, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 748, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
§§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 1983, ch. 323, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 

For the Preamble to the act concerning the 
operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 


Cross-References. 
Judicial procedures for review of transfers, 
title 33, ch, 3, part 7. 


'$3-3-302. Transfer to veterans’ administration facilities. 


Upon receipt of a certificate of the veterans’ administration that facilities are 


available for the care or treatment of a person ordered hospitalized pursuant 


‘to chapter 6, part 5 of this title, in any hospital for the care or treatment of 


) persons with mental illness or serious emotional disturbance and that the 
| person is eligible for care or treatment in a veterans’ hospital or facility of the 
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agency located in this state, the commissioner may cause the person’s transfer 
to the veterans’ hospital or facility of the United States for hospitalization in 
this state. No person shall be transferred to a veterans’ hospital or facility of 
the United States if the person is confined based on conviction of a criminal 
offense, or if the person has been acquitted of the charge solely on the ground 
of mental illness, unless prior to the transfer, the court originally ordering 
confinement of the person enters an order for the transfer after appropriate 
motion and hearing. A person transferred to a veterans’ hospital or facility 
shall be considered to be hospitalized by the veterans’ administration of the 
United States under the original order of hospitalization. 


History. 
Acts 1965, ch. 38, § 4(b); T-.C.A., § 33-610; 
Acts 2000, ch. 947, § 1. 


33-3-303. Transfer of nonresident. 


(a) The commissioner may provide for and authorize the transportation and 
transfer from this state to the service recipient’s state of residence of a person 
with mental illness, serious emotional disturbance, or developmental disabil- 
ity who is a resident of a state not party to the Interstate Compact on Mental 
Health, codified in § 33-9-201, if the nonparty state has reciprocal statutes 
conferring similar authority and if the service recipient meets the applicable 
standards for service under this title other than any requirement of being a 
state resident. 

(b)(1) Subject to the availability of suitable accommodations, a nonresident 

person with mental illness, serious emotional disturbance, or developmental 

disability may be hospitalized or admitted under this title for observation, 

diagnosis and treatment, but in no case for a period longer than thirty (30) 

days, pending transfer to the state of residence. 

(2) However, the commissioner may designate certain nonresident per- 
sons with mental illness, serious emotional disturbance, or developmental 
disabilities, not to exceed a total of one hundred (100), as “commissioner’s 
service recipients,” who because of their nonresident status in Tennessee are 
not entitled to hospitalization or admission in this state, but who, having 
families residing in the state, may be eligible for psychiatric hospitalization 
or admission, care and treatment for compassionate reasons. 


History. 248, § 1; T.C.A., §§ 33-319, 33-1101; Acts 2000, 
Acts 1955, ch. 187, § 1; 1965, ch. 38, § 26; ch. 947, § 1. 
1965, ch. 295, § 1; 1974, ch. 802, § 32; 1975, ch. 


PART 4 


TRANSFERS FROM DEPARTMENT OF CORRECTION 
AND DEPARTMENT OF CHILDREN’S SERVICES 


33-3-401. Mentally ill or intellectually disabled minors in youth devel- 
opment centers. 


(a) If the chief officer of a youth development center of the department of 
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children’s services determines, on the basis of a written report of a licensed 
physician or licensed psychologist designated as a health service provider, that 
a person in the youth development center: 


(1) Has serious emotional disturbance, mental illness, or intellectual 
disability; and 

(2) Is in need of residential care and treatment for the condition that 

cannot be provided by the department of children’s services and that can be 
provided at a residential facility of the department of mental health and 
substance abuse services or the department of intellectual and developmen- 
tal disabilities, the chief officer of the youth development center shall order 
the person’s transfer and shall notify the person of the decision and the 
reasons in writing not less than twenty-four (24) hours in advance of the 
proposed transfer. 
(b)(1) If the person does not object to the transfer within twenty-four (24) 
hours of notice of the proposed transfer, the person shall be transferred to 
the appropriate residential program of the department of mental health and 
substance abuse services or the department of intellectual and developmen- 
tal disabilities that is designated by the commissioner of mental health and 
substance abuse services or the commissioner of intellectual and develop- 
mental disabilities as having available suitable accommodations. The de- 
partment of children’s services shall retain legal custody of the person after 
the person has been transferred to an appropriate residential program of the 
department of mental health and substance abuse services or the depart- 
ment of intellectual and developmental disabilities. 

(2) If the person objects to the transfer within twenty-four (24) hours of 
notice of the proposed transfer, the chief officer of the youth development 
center shall convene a transfer committee not less than seven (7) nor more 
than fourteen (14) days thereafter, and the person shall remain in the youth 


development center pending the decision of the transfer committee. 


History. 

Acts 1984, ch. 922, § 34; 1989, ch. 278, § 30; 
1989, ch. 513, § 5; 1992, ch. 991, § 13; 1996, ch. 
1079, §§ 40-42; 2000, ch. 947, §§ 1, 6; 2010, ch. 
794, § 1; 2010, ch..1100, § 36; 2012, ch. 575, 
§§ 1, 2. 


Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-203, 33-3-301 — 33-3-303, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
8§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 
22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, § 11; 1978, ch. 533, §§ 3-5; 1978, ch. 
D338, § 7; 1978, ch. 877, §§ 1, 2; 1979, ch. 366, 
§ 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 


| 3 33-312, 33-317 — 33-320, 33-330 — 33-337, 


33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 


986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 
ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
143, §§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
§§ 30-33; 1989, ch. 513, §§ 2, 5-13; 1989, ch. 
591, §§ (29-31; 113; 1992, ch. 991, §'13;.1993, 
ch. 66, § 44; 1993, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
§§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T:C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 1983, ch. 323, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 


33-3-402 


tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
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mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 
Family support programs and services, title 
33, ch. 5, part 2. 
Judicial review of transfer, § 33-3-701. 
Placement of juveniles, title 37, ch. 2. 


Law Reviews. 

Problem of Age and Jurisdiction in the Juve- 
nile Court (C. William Reiney), 19 Vand. L. Rev. 
833 (1966). 


33-3-402. Mentally ill or intellectually disabled adult inmates. 


(a) If the director of a facility of the department of correction determines, on 
the basis of a written report of a licensed physician or a licensed psychologist 
with health service provider designation, that a person in the director’s 


custody: 


(1) Has mental illness, serious emotional disturbance, or intellectual 


disability; and 


(2) Is in need of residential care and treatment for the condition that 


cannot be provided at an appropriate facility of the department of correction 
and that can be provided at an appropriate residential program of the 
department of mental health and substance abuse services or the depart- 
ment of intellectual and developmental disabilities, 


the director shall order the person’s transfer and shall notify the person of the 
decision and the reasons in writing not less than twenty-four (24) hours in 


advance of the proposed transfer. 


(b)(1) Ifthe person is competent and waives in writing the right to a transfer 
hearing, the person shall be transferred to the custody of the commissioner 
at a secure facility that is designated by the commissioner as having 
available suitable accommodations. 

(2) Ifthe person does not so waive the right to a hearing, the director shall 
convene a transfer committee not less than seven (7) nor more than fourteen 
(14) days thereafter, and the person shall remain in the facility of the 
department of correction pending the decision of the transfer committee. 


History. 

Acts 1984, ch. 922, § 34; 2000, ch. 947, §§ 1, 
6; 2004, ch. 565, § 6; 2010, ch. 734, § 1; 2010, 
ch. 1100, § 37; 2012, ch: 575, § 1. 


Compiler’s Notes. 
For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 


tual disability”, please refer to Acts 2010, ch. 
734, 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 
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Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
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commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-3-403. Emergency residential care and treatment. 


(a) If the director of a facility of the department of correction determines, on 
the basis of a written report of a licensed physician or a licensed psychologist 
designated as a health service provider, that a person in the director’s custody: 

(1) Has mental illness or serious emotional disturbance; and 
(2) Is in need of emergency residential care and treatment for the 
condition that cannot be provided at an appropriate facility of the depart- 
ment of correction and that can be provided at an appropriate residential 
program of the department of mental health and substance abuse services, 
the director shall immediately have the person transferred to the custody of 
the commissioner at a facility designated by the commissioner. 

(b) When a person is transferred from the department of correction to the 
department of mental health and substance abuse services under this section, 
the chief officer of the receiving facility shall convene a transfer committee not 
less than seven (7) nor more than fourteen (14) days thereafter unless the 
person is returned to the department of correction before the scheduled 
hearing date. 


History. 

Acts 1984, ch. 922, § 34; 1989, ch. 278, § 338; 
1996, ch. 1079, §§ 43-45; 2000, ch. 947, §§ 1, 6; 
BOLO, ch. 1100, § 38; 2012, ch. 575, § 1. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 


substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


| 33-3-404. Transfer committees — Appointment of members. 


A transfer committee consists of five (5) persons. If the person to be 
transferred is in the custody of the department of children’s services, the 
commissioner of children’s services shall appoint two (2) members of the 
committee, neither of whom may be the transferring chief officer. If the person 
to be transferred is in the custody of the department of correction, the 
commissioner of correction shall appoint two (2) members of the committee, 
neither of whom may be the transferring director. The commissioner of mental 
health and substance abuse services or the commissioner of intellectual and 
developmental disabilities, as appropriate, shall appoint three (3) members to 
review transfers of adults and two (2) members to review transfers of children. 
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The executive director of the state commission on children and youth or the 
director’s designee shall be a member of a transfer committee that reviews 
transfers of children. The committee members shall serve at the pleasure of 


the appointing commissioners. The commissioners may appoint alternate 


committee members. 


History. 

Acts 1984, ch. 922, § 34; 1989, ch. 278, § 31; 
1996, ch. 1079, § 47; 2000, ch. 947, § 1; 2010, 
che 'P100, $'39;'2012, cn." b75, 9 ve. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 


the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 
Commission on children and youth, title 37, 


intellectual and developmental disabilities, and ch. 3, part 1. 
33-3-405. Transfer committee — Chair — Vice chair — Voting — 
Hearings — Rights of transferees — Evidence. 


(a) The committee may elect a chair and a vice chair. The committee shall 
act by majority vote. No member of the committee is disqualified to participate 
in a hearing by virtue of prior knowledge of the case. The chair may postpone 
the hearing for a reasonable time upon request of the person whose transfer is 
proposed to permit that person to obtain counsel and witnesses. In the hearing, 
the committee shall receive all relevant evidence. The transferee shall be 
permitted to speak personally and by counsel and to present witnesses. 

(b) Transfer committee proceedings under this part are not governed by the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1984, ch. 922, § 34; 2000, ch. 947, § 1. 


33-3-406. Approval or disapproval of transfer. 


(a) If the committee determines that the transfer meets the standards for a 
transfer under this part, it shall approve the transfer. The chair shall 
immediately give the person written notice of the committee’s decision and a 
summary of the factual basis for the decision and a complaint form for review 
of the transfer in the circuit court under part 7 of this chapter. | 

(b) Ifthe transfer committee determines that the transfer does not meet the 
standards for a transfer under this part, it shall disapprove the transfer, and 
if the person has already been transferred, shall order the person returned to 
the transferring facility. The chair shall immediately give the person written 
notice of the committee’s decision and a summary of the factual basis for the 
decision. 


History. 
Acts 1984, ch. 922, § 34; 1989, ch. 513, § 6; 
2000, ch. 947, § 1. 
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33-3-407. When person to be transferred. 


(a) The person shall be transferred five (5) days after the receipt of the 
committee’s notice if the person has not filed a complaint under part 7 of this 
chapter. 

(b) The person may be transferred immediately after receipt of the notice if 
the person is competent and consents in writing to the transfer. 


History. 
Acts 1984, ch. 922, § 34; 2000, ch. 947, § 1. 


_33-3-408. Determination of appropriateness of transfer. 


(a) Within five (5) days, excluding Saturdays, Sundays, and legal holidays, 
after any transfer made without objection by the transferee under § 33-3-401 
or § 33-3-402, or any transfer under § 33-3-403, the chief officer of the 
receiving facility of the department shall determine whether the transfer was 
appropriate under this part. If the transfer was based on mental illness or 
serious emotional disturbance, the chief officer’s decision shall be based on the 
advice of a licensed physician. If the transfer was based on intellectual 
disability, the chief officer’s decision shall be based on the advice of a licensed 
physician or a licensed psychologist with health service provider designation. 

(b)(1) If the chief officer determines that the transfer of a person in the 

custody of the department of correction was not appropriate, the chief officer 

shall immediately transfer the person back to the custody of the department 
of correction. 

(2) If the chief officer of the receiving department facility determines that 
the transfer of a person in the custody of the department of children’s 
services was not appropriate, the chief officer shall immediately transfer the 
person back to the youth development center or other appropriate program 
designated by the commissioner of children’s services. 

(3) If the chief officer determines that the transfer was appropriate, the 
chief officer shall immediately give the person written notice of the decision. 


History. 

Acts 1984, ch. 922, § 34; 1987, ch. 148, § 2; 
1989, ch. 278, § 33; 1989, ch. 513, § 7; 1996, ch. 
1079, §§ 48, 49; 2000, ch. 947, §§ 1, 6; 2004, ch. 
565, § 7; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. . 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 


and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


33-3-409. Return of transferee from public facility. 


(a) If the chief officer of a receiving facility of the department or, upon 
approval by the commissioner, the chief officer of a private facility that 
operates a program for the department determines more than five (5) days, 
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excluding Saturdays, Sundays, and legal holidays, after a person has been 
transferred, that a person no longer meets the standards for a transfer under 
this part or that residential care and treatment in the facility are no longer 
advisable or beneficial, the chief officer shall order the person’s return to the 
department of correction or the department of children’s services. 

(b) The chief officer shall notify the person of the decision in writing not less 
than seventy-two (72) hours in advance of the proposed transfer. If the person 
does not object within seventy-two (72) hours of the notice to the proposed 
return, the person shall be returned to the department of correction or the 
department of children’s services. If the person objects within seventy-two (72) 
hours of the notice, the chief officer shall convene a transfer committee to 
review the decision not less than seven (7) days nor more than fourteen (14) 
days thereafter. The person shall remain at the facility pending the decision of 
the transfer committee. 

(c) Ifthe transfer committee determines that the person no longer meets the 
standards for a transfer under this part or that residential care and treatment 
in the facility are no longer advisable or beneficial, it shall approve the 
transfer. 

(d) The decision of a transfer committee approving or disapproving a 
transfer under this section is final. The judicial remedy and procedures under 
part 7 of this chapter do not apply to the transfer committee decision. 


History. 1989, ch. 278, § 33; 1989, ch. 513, §§ 8-12; 
Acts 1984, ch. 922, § 34; 1988, ch. 828,§ 1; 1996, ch. 1079, § 50; 2000, ch. 947, §$ 1,6. 


33-3-410. Return of transferee from private facility. 


(a) If the chief officer of a private facility that operates a program for the 
department determines that residential care and treatment of a transferee in 
the facility are no longer advisable or beneficial, the chief officer shall notify 
the transferee and the commissioner of the determination and of the basis for 
it. 

(b) If the commissioner, after receipt of the notice, determines that an 
emergency exists and that the determination appears to be correct, the 
commissioner shall order the transfer immediately to a facility of the depart- 
ment. Within seven (7) days after the transfer, the commissioner shall have a 
transfer committee composed only of three (3) persons appointed by the 
commissioner hold a hearing to determine whether residential care and 
treatment of a transferee in the transferring facility are no longer advisable or 
beneficial. If the committee determines that the chief officer was correct, it 
shall approve the transfer. Otherwise, the committee shall order the person 
returned to the transferring facility or to another appropriate facility. 

(c) If the commissioner, after receipt of the notice, determines that an 
emergency does not exist and that the determination appears to be correct, the 
commissioner shall have a transfer committee composed only of three (3) 
persons appointed by the commissioner hold a hearing not less than seven (7) 
nor more than fourteen (14) days after receipt of the notice to determine 
whether residential care and treatment of a transferee in the transferring 
facility are no longer advisable or beneficial. If the committee determines that 
the chief officer was correct, it shall approve the transfer. Otherwise, the 
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committee shall disapprove the transfer. The person shall remain in the 


transferring facility until the committee has made its determination. 


History. 
Acts 1984, ch. 922, § 34; 2000, ch. 947, §§ 1, 
6. 


33-3-411. Runaways — Custody. 


If a transferee runs away from a department facility or a program that is 
operated by a private contractor for the department and is taken into custody 
within thirty (30) days after running away, the transferee shall be returned to 
the custody of the commissioner at a facility designated by the commissioner. 
If a transferee runs away from the facility or program and is taken into custody 
more than thirty (30) days after running away, the department that initiated 
the transfer shall designate a facility or program at which the transferee shall 
be returned to the custody of the transferring department. 


History. 
Acts 1984, ch. 922, § 34; 1989, ch. 278, §§ 32, 
33; 1996, ch. 1079, § 51; 2000, ch. 947, §§ 1, 6. 


33-3-412. Emergency residential care and treatment for minors in 
youth development centers. 


(a) The chief officer of a youth development center shall immediately have a 
person transferred to a facility of the department designated by the commis- 
sioner, if the chief officer of the youth development center of the department of 
children’s services determines, on the basis of a written report of a licensed 
physician or a licensed psychologist designated as a health service provider, 
that the person in the youth development center: 

(1) Has a serious emotional disturbance or mental illness; and 

(2) Is in need of emergency residential care and treatment for the 
condition that cannot be provided at the youth development center and that 
can be provided by an appropriate residential program of the department. 

(b) When a person in the custody of the department of children’s services is 
transferred to a facility of the department under this section, the chief officer 
of the receiving facility shall convene a transfer committee not less than seven 
(7) nor more than fourteen (14) days thereafter, unless the person is returned 
to the youth development center or other appropriate program of the depart- 
ment of children’s services before the scheduled hearing date. 


History. 
Acts 1996, ch. 1079, § 46; 2000, ch. 947, §§ 1, 
6; 2010, ch. 1100, § 24. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 


substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 
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PART 5 
JUDICIAL PROCEDURES GENERALLY 


33-3-501. Patient or resident not released during pendency of pro- 
ceedings — Exceptions. 


(a) Notwithstanding any other provisions of this title, no person with 
mental illness, serious emotional disturbance, or developmental disability 
with respect to whom proceedings for hospitalization or admission under a 
court order have been commenced, shall be released or discharged during the 
pendency of the proceedings, unless ordered by the court upon application of 
the person with mental illness, serious emotional disturbance, or developmen- 
tal disability or of the parent, legal guardian, legal custodian, conservator, 
spouse or adult next of kin of the person, or upon the report of the chief officer 
that the person with mental illness, serious emotional disturbance, or devel- 
opmental disability may be discharged with safety. 

(b) This section does not limit the duties to release persons with mental 
illness, serious emotional disturbance, or developmental disability imposed by 
§§ 33-5-302, 33-5-303, and 33-6-207, and chapter 6, parts 3, 4, and 8 of this 


title. 


History. 

Acts 1965, ch. 38, § 7; 1974, ch. 802, § 23; 
1978) ¢h.\5338,'§- 5)'1983, ch./323, $112; T:C.A4 
§ 33-310; Acts 1985, ch. 487, § 11; 1996, ch. 
LO79, $52: 2000 ch. 947.971: 


Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-203, 33-3-301 — 33-3-308, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
§§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 
22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, $°11; 1978; ch. 533, §§ '3-5:/1978; ‘ch. 
533, § 7; 1978, ch. 877, 8§ 1; 2; 1979, ch. 366, 
§ 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 
— 33-312, 33-317 — 33-320, 33-330 — 33-337, 
33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 
986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 


ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
143, §§ 2, 3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
§§ 30-33; 1989, ch. 518, §§ 2, 5-13; 1989, ch. 
591, §§ 29-31, 113; 1992, ch, 991, § 13; 1993) 
ch. 66, § 44; 1993, ch. 489, § 1; 1993, ch. 356) 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 7438, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
§§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 19838, ch. 323, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 3. 


33-3-502. Record of proceedings — Copy of court order with recipi- 
ent’s history to hospital or developmental center. 


(a) In all judicial proceedings under this title the clerk of the court in which 
the proceedings are held shall keep a careful and accurate record of the 


proceedings. 


(b)(1) Whenever, in a judicial proceeding under this title, a person has been 
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ordered hospitalized or admitted, the clerk of the court shall immediately 
communicate the action of the court to the chief officer of the hospital or 
developmental center. 

(2) A copy of the court order shall be forwarded to the hospital or 
developmental center, together with a personal and family history of the 
person with mental illness, serious emotional disturbance, or developmental 
disability that the clerk shall complete, and any other forms or documents 
required by rules of the department. 

(3) The department shall furnish a supply of all necessary forms to the 
clerks of the various courts. 

 (c) The clerk may communicate to the chief officer of the hospital or 
_ developmental center the cost that shall be included in the costs and expenses 
of the case. 





History. 1975, ch. 248, § 1; T.C.A., § 33-311; Acts 2000, 
Acts 1965, ch. 38, § 16; 1974, ch. 802, § 24; ch. 947, 8§ 1, 6. 


 $3-3-503. Costs of proceedings. 


_ (a) The reasonable costs incurred in judicial proceedings under this title 
_ shall be paid by the subject of the proceedings or the subject’s estate or by the 
_ subject’s responsible relatives and shall be a charge upon the estate of those 
liable. 

(b) The reasonable costs incurred in judicial proceedings filed by the chief 
officer of a department facility to have a guardian or conservator appointed 
under title 34, shall be paid by the subject of the proceedings in conformity 
with that law. 

(c)(1) If a subject of proceedings under this title is indigent and does not 

have responsible relatives able to pay the costs or if a subject of guardianship 

or conservatorship proceedings filed by the chief officer of a department 
facility is indigent under the guardianship or conservatorship law under 
title 34, the state shall pay the costs. 

(2) For the purpose of subdivision (c)(1), the supreme court shall prescribe 
by rule the nature of costs for which reimbursement may be allowed, and 
limitations on and conditions for reimbursement of costs as it deems 
appropriate in the public interest, subject to this section. The rules shall also 
specify the form and content of applications for reimbursement of costs to be 
filed under this section. The administrative director of the courts shall 
administer this subsection (c) and rules adopted under this subsection (c), 
and shall audit and review all applications for reimbursement of costs. Upon 
finding payment to be in order, the administrative director of the courts shall 
process the payment from money appropriated for that purpose. 

' (d) In any case where the subject of the proceedings is judicially determined 
‘not to be involuntarily hospitalized, committed, or transferred, the costs may 
|be taxed against the person who seeks hospitalization, commitment, or 
| transfer of the subject of the proceedings. 

| (e) The court may require any petitioner to file an undertaking with surety 
‘to be approved by the court in an amount the court considers proper to assure 


‘the payment of costs and expenses and to save harmless the respondent by 


33-3-504 


MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 


450 


reason of costs incurred, including attorney’s fees, if any, and damages suffered 
by the respondent as a result of the action. 

(f) Witnesses subpoenaed to appear in proceedings held under this title 
shall be paid fees and mileage as provided by law for witnesses generally. 


History. 

Acts 1965, ch. 38, § 17; 1974, ch. 802, § 25; 
1976, ch. 768, § 2; T.C.A., § 33-312; Acts 1984, 
ch. 922; § 33,1985, ch. 437,.§ 12; 19938, ch. 66, 
§ 44; 2000, ch. 947, § 1; 2001, ch. 349, § 1. 


Cross-References. 
Reimbursement of costs in mental health 
proceedings, Tenn. R. Sup. Ct. 15. 


Rule Reference. 
This section is referred to in Rule 15 of the 
Rules of the Supreme Court of Tennessee. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 691. 


Attorney General Opinions. 

Legislator as court-appointed attorney, OAG 
83-302, 1983 Tenn. AG LEXIS 174 (9/7/83). 

Reimbursement of fees for limited guardians, 
OAG 84-038, 1984 Tenn. AG LEXIS 312 
(1/31/84). 

Fees and costs in indigent proceedings, OAG 
85-021, 1985 Tenn. AG LEXIS 274 (1/29/85). 


This section is referred to in Rule 21 of the 
Rules of Procedure for the General Sessions 
Court of Knox County. 


33-3-504. Physician, psychologist, or other person, as witness. 


A physician, psychologist, person designated by the commissioner under 
§ 33-6-427(b), or other professional who makes an application or conducts an 
examination under this title is a competent and compellable witness at any 
judicial proceeding conducted under it. 


History. 
Atts \I9S3..ch, o2o,.6 10; L.GA., $ dasaou: 
Acts 19938, ch. 356, § 4; 2000, ch. 947, § 1. 


33-3-505. Use of audio visual technology in judicial proceeding. 


(a)(1) Any judicial proceeding under this title may be conducted by the use 

of audio visual technology as set out in this section. 

(2) For proceedings under chapter 6, part 4 of this title, the use of audio 
visual technology is permissible at the court’s discretion, but the court may 
grant any reasonable request by counsel, a party, or a guardian ad litem to 
conduct the proceedings in the physical presence of the court. 

(3) For any other proceedings under this title, the use of audio visual 
technology is permissible with the agreement of all parties and at the court's 
discretion. 

(b) Subject to the availability of suitable equipment and notwithstanding 
any law to the contrary, proceedings may be conducted through two-way 
electronic audio-video communication without the physical presence of the 
defendant, plaintiff, witnesses or attorneys before the court. Any such hearing 
must be conducted so that: 

(1) The defendant, plaintiff, and judge can see and hear each other 
throughout the entire hearing, except for the private communications 
excluded under subdivision (b)(5); 

(2) The judge, defendant, plaintiff and their attorneys can see and hear all 
witnesses while they testify orally during the hearing; 

(3) The judge, defendant, plaintiff and their attorneys can hear all 
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questions asked of witnesses during their testimony; 

(4) The judge, defendant, plaintiff and their attorneys can hear all 
questions, statements, objections, motions and arguments of any attorney or 
party participating in the hearing; and 

(5) The defendant and defendant’s attorney and plaintiff and plaintiffs 
attorney can communicate privately with each other during the hearing. 


History. 
Acts 2004, ch. 929, § 1. 


33-3-506. Delivery of pleadings and certificates of need for care and 
treatment by telefax transmission. 


Pleadings and any certificates of need for care and treatment that must be 
filed in proceedings under this chapter, and chapters 5-8 of this title may be 
delivered to the court by telefax transmission in conformity with the Tennessee 


Rules of Civil Procedure. 


History. 
Acts 2004, ch. 929, § 1. 


Cross-References. 
Facsimile filing of pleadings, Tenn. R. Civ. P. 
BA. 


Electronic filing, 
Tenn. R. Civ. P. 5B. 


signing or verification, 


PART 6 


JUDICIAL PROCEDURES FOR RESIDENTIAL 
TREATMENT 


33-3-601. Application of part. 


This part governs only proceedings under statutes that designate use of this 


part. 


History. 
Acts 1983, ch. 323, § 9; T.C.A., § 33-360; 
Acts 1987, ch. 148, § 7; 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-203, 33-3-301 — 33-3-303, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-38-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
§§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 
22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, § 11; 1978, ch. 533, §§ 3-5; 1978, ch. 
533, § 7; 1978, ch. 877, §§ 1, 2; 1979, ch. 366, 
§ 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 
— 33-312, 33-317 — 33-320, 33-330 — 33-337, 
33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 
986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 


ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
143, §§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
§§ 30-33; 1989, ch. 513, §§ 2, 5-13; 1989, ch. 
591, §§ 29-31, 113; 1992, ch. 991, § 13; 1993, 
ch. 66, § 44; 1993, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
§§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 1983, ch. 323, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 
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Cross-References. 
Commitment of mentally ill persons, title 33, 
ch. 6, part 5. 


33-3-602. Contents of complaint for commitment. 


A complaint for commitment shall be sworn and shall show that the 
defendant is subject to involuntary care and treatment under the commitment 
statute on which the complaint is based, and shall be accompanied either by a 
sworn statement by the plaintiff that the defendant has refused to be 
examined by certifying professionals or by certificates of need as required by 
the commitment statute showing: 

(1) That the certifying professionals have examined the defendant within 
three (3) days of the date of the certificate; 

(2) That they are of the opinion that the defendant is subject to involun- 
tary care and treatment under the commitment statute; and 

(3) The factual foundation for their conclusions on each item of the 
commitment statute. 


History. 
Acts 19838, ch. 323, § 9; T.C.A., § 33-361; 
Acts 1984, ch. 922, § 16; 2000, ch. 947, § 1. 


33-3-603. Jurisdiction and venue. 


(a) The complaint may be filed in a county in which the defendant resides or 
may be found. If the defendant is in a developmental center, hospital, or 
treatment resource, the complaint shall be filed where the person is, and 
jurisdiction of the proceedings may be transferred for good cause to the court 
of residence. This venue requirement does not apply to complaints filed in 
accordance with § 33-7-301 or § 33-7-303. 

(b) Except as otherwise expressly provided in this title, only the following 
courts have jurisdiction over the complaint: 

(1) Chancery court; 

(2) Circuit court; 

(3) Juvenile courts in proceedings held by judges who are lawyers or by 
referees; 

(4) Probate court in counties having a population of more than four 
hundred thousand (400,000) according to the 1980 federal census or any 
subsequent federal census; and 

(5) Court of general sessions in counties having a metropolitan form of 
government and having a population of more than four hundred thousand 
(400,000) according to the 1990 federal census or any subsequent federal 
census; provided, that the jurisdiction conferred by this subdivision (b)(5) is 
conferred only for petitions concerning mandatory outpatient treatment. 


History. 743, § 1; 2000, ch. 947, § 1. 
Acts 1983, ch. 323, § 9; T.C.A.; § 33-362; nee 
Acts 1984, ch. 922, § 16; 1985, ch. 437, § 13; |. Compiler’s Notes. 
1986, ch. 570, § 4; 1986, ch. 836, § 5; 1994, ch. For table of U.S. decennial populations of 
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Tennessee counties, see Volume 13 and its mitment jurisdiction, OAG 94-84, 1994 Tenn. 
supplement. AG LEXIS 87 (8/5/94). 
Compensation of juvenile court referee in 


Textbooks. é 
: : mental health commitment proceedings, OAG 
_ Rp ihe 18 lfenn. Juris, 94191, 1994 Tenn. AG LEXIS 87 (10/10/94). 


Attorney General Opinions. 
Salary supplements for mental health com- 


33-3-604. [Reserved.] 


33-3-605. Service on defendant. 


Upon receipt of a complaint, the clerk shall have a copy of the complaint with 
a notice of the time and place of the hearing, the defendant’s right to counsel, 
and the standards for commitment that apply to the proceeding served on the 
defendant by personal service if the person is at liberty, or by mail, if the 
person is not at liberty, and shall send a copy by mail to the defendant’s 
attorney, the chief officer of a facility in which the defendant is, and the 
defendant’s legal guardian, legal custodian, or conservator, if any, and to the 
spouse, parent, or adult next of kin if there is no guardian or conservator. If 
mailing addresses are unknown, notice may be given by any other reasonable 
means. 


History. Attorney General Opinions. 
Acts 1983, ch. 323, § 9; T.C.A., § 33-364; Fees and costs in indigent proceedings, OAG 


Acts 1984, ch. 922, §§ 16, 17; 1987, ch. 143, 85-021, 1985 Tenn. AG LEXIS 274 (1/29/85). 
§ 3; 1996, ch. 1079, § 53; 2000, ch. 947, §§ 1,6. 


33-3-606. Time for hearing. 


The hearing shall be held as soon as possible, but not more than twenty (20) 
days after the complaint was filed, except that the court may continue the 
hearing for up to ten (10) days for good cause and may continue the hearing for 
as long as necessary to impanel a jury if the defendant demands a jury trial. 


_ History. Acts 1984, ch. 922, §§ 16, 18; 2000, ch. 947, 
Acts 1983, ch. 328, § 9: T.C.A., § 33-865;  § 1. 





: 33-3-607. Examination of defendant — Detention and release. 


If the complaint includes or is accompanied by a sworn statement by the 
plaintiff that the defendant has refused to be examined by certifying profes- 
sionals and the court finds that probable cause exists to believe that the 
defendant is subject to involuntary care and treatment and has refused to be 
examined by a certifying professional, the court shall order a law enforcement 
officer to take the defendant into custody for an examination by two (2) 

_ certifying professionals who meet the requirements of the commitment stat- 
ute. The defendant may be detained for the period required to complete the 
examinations, but not more than forty-eight (48) hours. Upon completion of the 
examinations, the person shall be released, and the certifying professionals 
_ shall report their findings to the court. For good cause, the court may order 
further examination, including independent examination, as to the mental 
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condition of the person and may continue the hearing until the report of the 
examination is made to the court. 


History. Textbooks. 

Acts 1983, ch. 323, § 9; T.C.A., § 33-366; Tennessee Jurisprudence, 18 Tenn. Juris., 
Acts 1984, ch. 922, §§ 16, 19; 2000, ch. 947, Mental Illness, Etc., § 3. 
§ 1. 


33-3-608. Attorney — Notification of representation — Appointment by 
court. 


The defendant’s attorney shall notify the court of the representation imme- 
diately after accepting it. If the defendant does not employ an attorney, the 
court shall appoint an attorney to represent the defendant not less than five (5) 
days in advance of the hearing. An attorney representing the defendant shall 
not serve as guardian ad litem. If the court determines that the defendant is 
not able to understand the nature of the proceedings and cannot communicate 
with counsel in the conduct of the case, the court may appoint another person 
to serve as the defendant’s guardian ad litem. 


History. Acts 1984, ch. 922, §§ 16, 20; 2000, ch. 947, 
Acts 1988, ch. 323, § 9; T.C.A., § 33-367;  § 1. 


33-3-609. Jury trial. 


Either party may demand a jury trial on the issues. 


History. Textbooks. 
Acts 1983, ch. 323, § 9; T.C.A., § 33-368; Tennessee Jurisprudence, 18 Tenn. Juris., 
Acts 2000, ch. 947, § 1. Mental Illness, Etc., § 3. 


33-3-610. Place of hearing. 


The hearing shall be conducted in a place where the court is usually held or 
in a physical setting not likely to have a harmful effect on the mental condition — 
of the defendant. No hearing shall be conducted in a jail or other custodial 
facility for the detention of persons charged with or convicted of criminal 
offenses. The court shall determine the place of the hearing and may exclude 
the public from the hearing on motion of the defendant if the interests of the 
defendant and the public would best be served by exclusion. 


History. 
Acts 1983, ch. 323, § 9; T.C.A., § 33-369; 
Acts 1984, ch. 922, § 16; 2000, ch. 947, § 1. 


33-3-611. Transportation to hearing. 


The chief officer of a facility in which the defendant is found shall arrange for © 
suitable transportation of the person to the court where the hearing is to be - 
held, except that the sheriff shall provide transportation if the defendant has ~ 
been committed in connection with criminal charges. 


History. Acts 1984, ch. 922, §§ 16, 19; 2000, ch. 947, — 
Acts21983,)) ch? 323, S(O.) ALAS Sy Ss-8 70s aed 
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33-3-612. Evidence — Witnesses — Continuances — Presence or exclu- 
sion of defendant. 


(a) The court shall give the defendant, the plaintiff, and all other persons to 
whom the clerk is required to give notice of the proceeding, an opportunity to 
appear at the hearing, to testify, and to present and cross-examine witnesses. 

(b) The defendant shall be present at the hearing unless the defendant 
waives the right to be present in writing. If the defendant’s attorney shows 
that the defendant’s physical health would be endangered by being at the 
hearing, the court may order a continuance until the risk is terminated, and 


the defendant shall not be discharged during the continuance unless the 
hospital determines that the defendant no longer meets the commitment 


standards applicable in the hearing that has been continued. If the court 


determines that the defendant’s conduct at the hearing is so violent or 
_ otherwise disruptive that it creates a serious risk of harm to the defendant or 


others at the hearing or so disrupts the proceedings that they cannot be 
conducted in a proper manner, the court may order the defendant restrained or 
excluded to the extent necessary to the proper conduct of the proceedings. If 
the defendant is not present at or is excluded from the hearing, the court shall 
make a written finding of fact as to why the hearing is held in defendant’s 
absence. 


History. Acts 1984, ch. 922, §§ 16, 21; 1996, ch. 1079, 
Acts 1983, ch. 323, § 9; T.C.A., § 33-371;  § 54; 2000, ch. 947, § 1. 


33-3-613. Conduct of hearing. 


The hearing shall be conducted in as informal a manner as may be consistent 
with orderly procedure. 


History. 
Acts 1983, ch. 323, § 9; T.C.A., § 33-372; 
Acts 2000, ch. 947, § 1. 


_ 33-3-614. Names of examining professionals — Availability to defen- 





dant. 


If the names of examining professionals who certified the person’s need for 


care and treatment did not accompany the complaint, they shall be made 
_ available to the defendant and counsel prior to the hearing. 


History. 


Acts 1983, ch. 323, § 9; T.C.A., § 33-373; 


Acts 1984, ch. 922, § 16; 2000, ch. 947, § 1. 


 33-3-615. Testimony of professionals — Depositions or affidavits. 


(a) The testimony of a certifying professional may be made by deposition or 
affidavit only with the consent of the defendant’s counsel. If the testimony is 


given by deposition or affidavit, the court shall make a specific finding of fact 


| that the defendant or the defendant’s counsel has consented, and the defen- 
dant’s right of cross-examination of the certifying professional shall be pre- 
served. 


33-3-616 MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 456 


(b) If consent is not given for testimony by deposition or affidavit, a 
professional who would be qualified as a certifying professional under the 
commitment statute may testify instead of a certifying professional if the 
person has examined the defendant within ten (10) days of the hearing, and 
the person shall testify as to each point of the commitment statute. 


History. Acts 1984, ch. 922, §§ 16, 22; 2000, ch. 947, 
Acts 1983, ch: 323, § 9; 'T.C.A., § 33-374; § 1. 


33-3-616. Place of detention. 


No defendant shall be detained at a jail or other custodial facility for the i 
detention of persons charged with or convicted of criminal offenses, unless the 
defendant is under arrest for the commission of a crime. 


History. 
Acts 19838, ch. 328, § 9; T.C.A., § 33-375; 
Acts 1984, ch. 922, § 16; 2000, ch. 947, § 1. 


33-3-617. Requisites for commitment. 


IF AND ONLY IF | 
(1) the certificates required by law have been filed with the court showing — 
the need for involuntary care and treatment, AND 
(2) the court finds on the basis of clear, unequivocal and convincing ~ 
evidence that the defendant is subject to involuntary care and treatment ~ 
under the statute under which the commitment is sought, 

THEN 
(3) the court shall commit the person under the commitment statute on © 
which the complaint is based. 


History. Acts 1984, ch. 922, §§ 16, 23; 2000, ch. 947, © 
Acts, 1983, ‘ch. 325," 9) 9: TIC AL'S 33-3627 180 i: 


33-3-618. Dismissal of proceedings — Release of defendant. 


(a) If the court does not commit the defendant to involuntary care and 
treatment, the court shall enter an order dismissing the proceedings for 
involuntary care and treatment. 

(b) If the defendant is being held involuntarily under this title, the court 
shall order the immediate release of the defendant unless the defendant is in 
the custody of the chief officer of a facility under another law or is being held 
on charges of the commission of a criminal offense or of juvenile delinquency. 


History. Textbooks. 

Acts 1983, ch. 323, § 9; T.C.A., § 33-377; Tennessee Jurisprudence, 18 Tenn. Juris., 
Acts 1984, ch. 922, §§ 16, 19; 2000, ch. 947, Mental IlIness, Ete., § 4. 
oT: 


33-3-619. Commitment to involuntary care — Disclosure of informa- 
tion. 


If a commitment to involuntary care and treatment is entered, the certifying — 
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professionals shall disclose to the hospital, treatment resource, or developmen- 
tal center that admits the person on its request information they have about 
the person, including diagnosis, past treatment, and anything else relating to 


the person’s condition that may aid the facility in providing appropriate care 


and treatment. 


History. 
Acts 1983, ch:'323; § 9;"T.G.A‘, $°33-378; 


33-3-620. Appeals. 


Acts 1984, ch. 922, §§ 16, 19; 2000, ch. 947, 
a 


Appeals from proceedings for involuntary care and treatment shall be taken 
under the general law governing appeals. 


- History. 


Acts 1983, ch. 323, § 9; T.C.A., §§ 33-382, 
33-3-623; Acts 2000, ch. 947, § 1. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 6. 


PART 7 


JUDICIAL PROCEDURES FOR REVIEW OF 
TRANSFERS 


33-3-701. Commencement of proceedings. 


Judicial proceedings for the determination of whether a person may be 
transferred to a facility or continues to be eligible for treatment in a facility to 
which that person was transferred under part 3 or 4 of this chapter, may be 
commenced by filing a complaint in circuit court where the receiving depart- 
ment facility is located. The person or a parent, legal guardian, legal custodian, 
conservator, spouse or responsible relative of the person may initiate the 


_ review proceedings. 





History. 
Acts 1984, ch. 922, § 5; 1989, ch. 518, § 18; 
1996, ch. 1079, § 55; 2000, ch. 947, §§ 1, 6. 


Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-203, 33-3-301 — 33-3-303, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-628, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
§§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 


22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 


ch: 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, § 11; 1978, ch. 533, §§ 3-5; 1978, ch. 
533, § 7; 1978, ch. 877, §§ 1, 2; 1979, ch. 366, 


| § 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 


12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 


| — 33-312, 33-317 — 33-320, 33-330 — 33-337, 


33-345 — 33-347, 33-355, 33-360 — 33-362, 


- 33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 


1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 


| 986, §§ 1, 2; 1985, ch. 437, §§ 6-13, 33; 1986, 


ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
143, §§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
§§ 30-33;.1989, ch. 513, §§ 2; .5-13;. 1989, ch. 
591, §§ 29-31, 113; 1992, ch. 991, § 13; 1993, 
ch. 66, § 44; 1993, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch..411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
§§ 31-47, 49-56; 2000, ch. 947, § 6);§ 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts 1983, ch. 323, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 
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33-3-702. Notice of complaint and hearing. 


Upon receipt of a complaint the clerk shall mail notice of the filing and of the 
time and place of the hearing to the transferee and the plaintiff and shall mail 
notice and a copy of the complaint to the chief officers of the transferring 
facility and of the receiving facility and to the transferee’s spouse, parent, 
responsible relative, legal guardian, legal custodian, or conservator. If mailing 
addresses are unknown, notice may be given by any other reasonable means. 


History. 
Acts 1984, ch. 922, § 5; 1996, ch. 1079, § 56; 
2000, ch. 947, § 1. 


33-3-703. When hearings held — Continuances. 


The hearing shall be held as soon as possible after the complaint was filed. 
At the request of counsel for the transferee, the hearing shall be continued for 
up to ten (10) days for preparation of the case. 


History. 
Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


33-3-704. Transferee’s attorney. 


The transferee’s attorney shall notify the court of the representation 
immediately after accepting it. If the transferee or others on the transferee’s 
behalf do not employ an attorney for the transferee, the court shall appoint an 
attorney to represent the transferee. An attorney representing the transferee 
shall not serve as guardian ad litem. If the court determines that the 
transferee is not able to understand the nature of the proceedings and cannot 
communicate with counsel in the conduct of the case, the court may appoint 
another person to serve as the transferee’s guardian ad litem. 


History. 
Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


33-3-705. Jury trial. 


Either party may demand a jury trial on the issues. 


History. 
Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


33-3-706. Place of hearings — Exclusion of public. 


The hearing shall be conducted in a place where the court is usually held or 
in a physical setting not likely to have a harmful effect on the mental condition 
of the transferee. No hearing shall be conducted in a jail or other custodial 
facility for the detention of persons charged with or convicted of criminal 
offenses unless the transferee is being held in connection with the offenses. 
The court shall determine the place of the hearing and may exclude the public 
from the hearing on motion of the transferee if the interests of the transferee 
and the public would best be served by exclusion. 


“esl pile aa 
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History. 
Acts 1984, ch. 922, § 5; T.C.A. § 33-3-612; 
Acts 2000, ch. 947, § 1. 


33-3-707. Evidence — Witnesses — Continuances — Presence or exclu- 
sion of transferee. 


(a) The court shall give the plaintiff, the transferee, and all other persons to 
whom the clerk is required to give notice of the proceeding an opportunity to 
appear at the hearing, to testify, and to present and cross-examine witnesses. 

(b) The transferee shall be present at the hearing unless the transferee 
waives the right to be present in writing. If the transferee’s attorney shows 
that the transferee’s physical health would be endangered by being at the 
hearing, the court may order a continuance until the risk is terminated. If the 


court determines that the transferee’s conduct at the hearing is so violent or 





otherwise disruptive that it creates a serious risk of harm to the transferee or 
others at the hearing or so disrupts the proceedings that they cannot be 
conducted in a proper manner, the court may order the transferee restrained 
or excluded to the extent necessary to the proper conduct of the proceedings. If 
the transferee is not present at or is excluded from the hearing, the court shall 
make a written fact finding as to why the hearing is held in the transferee’s 
absence. 


History. 
Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


33-3-708. Hearings informal. 


The hearing shall be conducted in as informal a manner as may be consistent 


| with orderly procedure. 


: History. 


Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


33-3-709. Testimony of examining professionals — Depositions and 
affidavits. 


The testimony of an examining professional may be made by deposition or 


affidavit only with the consent of the transferee’s counsel. If the testimony is 
| given by deposition or affidavit, the court shall make a specific finding of fact 
that the transferee’s counsel has consented, and the transferee’s right of 
| cross-examination of the examining professional shall be preserved. If consent 
| is not given for testimony by deposition or affidavit, a professional who would 
| be qualified as an examining professional under the commitment statute may 
\ testify instead of an examining professional, if the person has examined the 
’ transferee within ten (10) days of the hearing. 


|| History. 


Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


| 33-3-710. Findings by court or jury. 


If the court finds by a preponderance of the evidence under the transfer 
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statute that the transferee is subject to transfer or continues to be eligible for 
care and treatment in a facility to which the person was transferred, the court 
shall so declare. If the court finds otherwise, the court shall order the person’s 
transfer from the receiving facility to the transferring facility or shall order 
that the person not be transferred to the proposed facility. Findings of a jury 


with respect to the transfer criteria shall be reported by special verdict. 


History. 
Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


33-3-711. Limitations on filing complaint. 


No complaint under this part may be filed by or on behalf of a transferee © 
within six (6) months after a hearing on a previous complaint under this part. 


History. 
Acts 1984, ch. 922, § 5; 2000, ch. 947, § 1. 


PART 8 
HABEAS CORPUS 


33-3-801. Right to file for writ of habeas corpus. 


Any person with mental illness, serious emotional disturbance, or develop- 
mental disability in a public or private residential facility for persons with 
mental illness, serious emotional disturbance, or developmental disability is 
entitled to file for a writ of habeas corpus upon petition by the person with 
mental illness, serious emotional disturbance, or developmental disability or a 
friend to any court generally empowered to issue the writ of habeas corpus in 
the county in which the person with mental illness, serious emotional 


disturbance, or developmental disability is detained. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-3-2038, 33-3-301 — 33-3-303, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
8§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 
22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
ch. 482, § 11; 1978, ch. 533, §§ 3-5; 1978, ch. 
533, § 7; 1978, ch. 877, §§ 1, 2; 1979, ch. 366, 
§ 15; 1980, ch. 838, § 5; 1983, ch. 3238, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 
— 33-312, 33-317 — 33-320, 33-330 — 33-337, 
33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 
986, §§ 1, 2; 1985, ch. 437, §§ 6-18, 33; 1986, 


ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
143, §§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
8§ 30-33; 1989, ch. 518, §§ 2, 5-138; 1989, ch. 
591, §§ 29-31, 113; 1992, ch. 991, § 13; 1993; 
ch. 66, § 44; 1993, ch. 439, § 1; 1993, ch. 356, 
§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, chi 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1073) 
8§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was was previously 
repealed by Acts 1984, ch. 922, § 33; § 33-3- 
604 (Acts 1983, ch. 328, § 9; T.C.A., § 33-363), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 
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33-3-802. Determination of mental condition of person seeking re- 


lease. 


During any proceeding to determine whether to release a person with 
mental illness, serious emotional disturbance, or intellectual disability seeking 
release by means of a writ of habeas corpus under this part or § 33-3-101, or 
otherwise, the court shall also, if the issue is raised in the responsive pleading, 
determine whether the person seeking release presently has mental illness, 
serious emotional disturbance, or intellectual disability and meets the stan- 
dards for involuntary commitment under chapter 6, part 5 of this title, or 


8§ 33-5-402 and 33-5-403. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 21; 
2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 


33-3-803. Disposition of case. 


Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 





If the court determines that the person was not admitted or committed 
under the governing provisions of this title or was not afforded due process of 
law, but that the person has a mental illness, serious emotional disturbance, or 
intellectual disability and because of the condition poses a likelihood of serious 
harm to the person or others as determined under § 33-6-501, the court may 
order the person returned to the hospital or developmental center where the 
| person was located on the date of filing the petition for not more than fifteen 
(15) days, exclusive of Saturdays, Sundays or holidays, if, and only if, a petition 
| under §§ 33-5-402 and 33-5-408, or chapter 6, part 5 of this title is filed 
| immediately and is disposed of within fifteen (15) days of the court’s order, 
| exclusive of Saturdays, Sundays or holidays, unless the case is continued on 
| request of petitioner; otherwise the person shall be released. 


| History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 22; 
2010, ch. 734, § 1. 


'Compiler’s Notes. 
For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
' tual disability”, please refer to Acts 2010, ch. 
134. 

Acts 2010, ch. 734, § 1 provided that the 
| Tennessee code commission is directed to 
change all references to “mental retardation”, 
| wherever such references appear in titles 33, 39 


and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
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by the provision on the day before the date of 
enactment of the act. 


33-3-804. Order of discharge. 


If the court ordering the discharge is not the court that ordered the 
commitment or admission, the court shall transmit a certified copy of the order 
to the court that ordered the commitment or admission. Upon receipt of the 
copy, the court that ordered the commitment or admission shall enter an order 
finding that the person has been discharged by order of the court that issued 
the writ of habeas corpus. 


History. 
Acts 2000, ch. 947, § 1. 


PART 9 
VIOLATIONS OF SERVICE RECIPIENT RIGHTS 


33-3-901. Wrongful hospitalization or admission — Instituting wrong- 
ful action — Penalties — Immunity. 


(a) A person commits a Class E felony who: 

(1) Without probable cause to believe a person has developmental disabil- 
ity, mental illness, or serious emotional disturbance, causes or conspires 
with or assists a third person to cause the hospitalization or admission of the 
person under this title; or 

(2) Causes or conspires with or assists another to cause the denial to a 
person of any right accorded to a person under this title. 

(b) A person commits a Class E felony who: 

(1) Without probable cause to believe a person has developmental disabil- 
ity, mental illness, or serious emotional disturbance executes a petition, 
application, or certificate under this title, or otherwise secures or attempts to 
secure the apprehension, detention, hospitalization, admission, or restraint 
of the person; or 

(2) Knowingly makes any false certificate or application under this title. 
(c) The commissioner or the chief officer of any hospital, developmental 

center, or treatment resource acting pursuant to this title shall be entitled to 
rely in good faith upon the representations made for admission by any person 
or any certification with respect to any person made by a professional 
authorized to provide certificates under this title or any court. 

(d) All persons acting in good faith, reasonably and without negligence in 
connection with the preparation of petitions, applications, certificates or other 
documents or the apprehension, detention, discharge, examination, transpor- 
tation or treatment of a person under this title shall be free from all liability, 
civil or criminal, by reason of the acts. 


History. ch. 922, § 2; 1986, ch. 570, § 2; 1989, ch. 591, 
Acts 1965, ch. 38, § 6; 1974, ch. 802,§ 17; § 29; T.C.A., § 33-3-102; Acts 2000, ch. 947, 
1975, ch. 248, § 1; T.C.A., § 33-304; Acts 1984, § 1. 
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Compiler’s Notes. 

Former chapter 3, §§ 33-3-101 — 33-3-112, 
33-3-201 — 33-38-2038, 33-3-301 — 33-3-303, 
33-3-401 — 33-3-412, 33-3-501 — 504, 33-3-601 
— 33-3-603, 33-3-605 — 33-3-619, 33-3-623, 
33-3-701 — 33-3-711, 33-3-801, 33-3-901 — 
33-3-908 (Acts 1955, ch. 187, § 1; 1965, ch. 38, 
8§ 4-7, 16-19, 23-26; 1974, ch. 802, §§ 17-20, 
22-25, 29-32; 1975, ch. 248, §§ 1, 5-7, 11; 1976, 
ch. 489, §§ 1, 2; 1976, ch. 763, §§ 1, 2, 10; 1977, 
hie aoe, 9 11" 1978, ch. 533, $8 3-5: 1978, ch: 
533)'§"'7; 1978, chi 877)'S8§ 1, 2; 1979; ch: 366; 
§ 15; 1980, ch. 838, § 5; 1983, ch. 323, § 4-7, 9, 
12, 15, 16; T.C.A. §§ 33-303 — 33-307, 33-309 
— 33-312, 33-317 — 33-320, 33-330 — 33-337, 
33-345 — 33-347, 33-355, 33-360 — 33-362, 
33-364 — 33-378, 33-382, 33-610, 33-1101; Acts 
1984, ch. 922, §§ 2-5, 7, 16-23, 34; 1984, ch. 
986, §§ 1, 2; 1985, ch. 437, §§ 6-18, 33; 1986, 
ch. 570, §§ 2-4; 1986, ch. 836, § 3, 5; 1987, ch. 
148, 8§ 2,3, 7; 1988, ch. 828, § 1; 1989, ch. 278, 
§§ 30-33; 1989, ch. 513, §§ 2, 5-13; 1989, ch. 
591, §§ 29-31, 113; 1992, ch. 991, § 18; 1993, 
ch. 66, § 44; 1998, ch. 439, § 1; 1993, ch. 356, 


GENERAL RULES APPLICABLE TO SERVICE RECIPIENTS 


33-3-904 


§ 4; 1994, ch. 630, §§ 1, 2; 1994, ch. 743, § 1; 
1995, ch. 320, § 1; 1995, ch. 411, § 1; 1996, ch. 
669, § 1; 1996, ch. 675, § 15; 1996, ch. 1079, 
8§ 31-47, 49-56; 2000, ch. 947, § 6); § 33-3-304 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, § 20; 
T.C.A., § 33-702), which was previously re- 
pealed by Acts 1984, ch. 922, § 33; § 33-3-604 
(Acts L955, "chy -o2o4 6° 9; 1-C.A., 9 30-005), 
which was repealed by Acts 1984, ch. 922, § 33; 
§ 33-3-620, which was previously transferred 
to § 33-6-104(e) and (f) in 1984; § 33-3-621, 
which was previously transferred to § 33-6- 
104(g) in 1984; and § 33-3-622, which was 
previously transferred to § 33-6-104(h) in 
1984, is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


Attorney General Opinions. 
Detention of mentally ill patients, OAG 07- 
092 (6/11/07), 2007 Tenn. AG LEXIS 92. 


33-3-902. Furnishing false information — Misdemeanor. 


It is a Class C misdemeanor for any person knowingly to furnish false 
information for the purpose of securing the hospitalization or admission of any 
person to a facility for persons with developmental disability, mental illness, or 


serious emotional disturbance. 


History. 

Acts 1965, ch. 38, § 19; 1974, ch. 802, § 18; 
T.C.A., § 33-305; Acts 1989, ch. 591, § 113; 
T.C.A., § 33-3-103; Acts 2000, ch. 947, § 1. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


33-3-903. Sexual relations with service recipient. 


Any employee of a service provider who has sexual intercourse with a service 
recipient of the service provider other than the employee’s spouse or commits 
sexual battery on a service recipient, knowing or having reason to believe that 
the service recipient is a service recipient of the service provider, is subject to 
discharge for that conduct. 


ch. 591, §§ 30, 31, 113; T.C.A., § 33-3-106(e); 
Acts 2000, ch. 947, § 1. 


History. 
Acts 1965, ch. 38, § 23; 1974, ch.,802,-§. 30; 
1980, ch. 838, § 5; T.C.A., § 33-317; Acts 1989, 


33-3-904. Aiding or abetting escape — Inciting service recipient to 
violence — Supplying with dangerous or intoxicating sub- 
stances. 


(a) A person commits a Class E felony who: 

(1) Counsels, causes, influences, aids or assists a service recipient with 
mental illness, serious emotional disturbance, or developmental disability to 
leave a hospital or developmental center without authority after the service 
recipient was admitted under court order; 
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(2) Harbors or conceals a service recipient with mental illness, serious 

emotional disturbance, or developmental disability who has left a hospital or 
developmental center without authority; 

(3) Incites a service recipient with mental illness, serious emotional 
disturbance, or developmental disability, while the service recipient is 
admitted to a hospital or developmental center, to hurt or injure another 
person anywhere; or 

(4) Gives or sells to a service recipient with mental illness, serious 
emotional disturbance, or developmental disability in a hospital or develop- 
mental center, whether on the premises of the facility or elsewhere, knowing 
the person to be a person with mental illness, serious emotional disturbance, 
or developmental disability, any firearms, intoxicating drinks, drugs, or any 
other harmful articles. 

(b) A hospital or developmental center employee or official who receives 
from a person with mental illness, serious emotional disturbance, or develop- 
mental disability anything of value as a gift or for a consideration commits a 
Class C misdemeanor. 

(c) A person, who aids or abets in the commission of any of the foregoing 
offenses or aids or abets in a prohibited attempt, is guilty as if the person were 
a principal and shall be punished as a principal. 


Cross-References. 

Penalty for Class C misdemeanor, § 40-35- 
111. 

Penalty for Class E felony, § 40-35-111. 


History. 

Acts 1965, ch. 38, § 23; 1974, ch. 802, § 30; 
1980, ch. 838, § 5; T.C.A., § 33-317; Acts 1989, 
ch. 591, §§ 30, 31, 113; T.C.A., § 33-3-106(b)- 
(d); Acts 2000, ch. 947, § 1. 


Code Commission Notes. This section is 
similar to former § 33-3-106(b)-(d). 


CHAPTER 4 


SPECIAL RULES FOR RESIDENTIAL SERVICE 
RECIPIENTS 


Part 1. Rights of Residential Service Recipients 


Section 


33-4-101. 


'33-4-102. 
33-4-103. 
33-4-104. 
33-4-105. 
33-4-106. 
33-4-107. 
33-4-108. 
33-4-109. 


33-4-110. 


33-4-201. 
33-4-202. 
33-4-203. 
33-4-204. 


Right to receive visitors — Right to communicate with family, attorney, physician, 
minister and courts. 

[Reserved.] 

Notice of admission to guardian or family. 

Treatment for physical disorder prior to admission. 

Written statement of release procedures and other rights. 

Unauthorized leave from facility. 

Commitment to private facility — Certificate by disinterested professional. 

Certificate of need — Basis — Contents — Violation. 

Notice of death to next of kin — Notification to office of medical examiner to investigate 
death — Disposal of unclaimed property after discharge or death. 

Inability to exercise rights — Appointment of a conservator. 


Part 2. Employees as Guardians and Conservators in State Facilities 


Designation of employee as legal guardian or conservator. 
Qualifications of guardian, conservator or trustee. 
Bond. 


Duration of guardianship or conservatorship. 
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Section 
33-4-205. Funds received by guardian or conservator. 
33-4-206. Other assets received by guardian or conservator. 


33-4-207. Disposition of assets after termination of guardianship or conservatorship. 
33-4-208. Annual report. 


33-4-209. Designation of trustees for patients or residents — Audit. 
33-4-210. Coercion of guardian, conservator or trustee — Penalty. 


PART 1 
RIGHTS OF RESIDENTIAL SERVICE RECIPIENTS 


33-4-101. Right to receive visitors — Right to communicate with 
family, attorney, physician, minister and courts. 


(a) A person with mental illness, serious emotional disturbance, or develop- 
mental disability is entitled to: 
(1) Receive visitors during regular visiting hours; and 
(2) Communicate, orally or by sending and receiving uncensored mail, 
with the service recipient’s family, attorney, personal physician, minister, 
and the courts. 

(b) All other incoming mail or parcels may be read or opened before being 
delivered to a service recipient, if the chief officer of the facility believes the 
action is necessary for the physical or mental health of the service recipient 
who is the intended recipient. Mail or other communication that is not 
delivered to the service recipient for whom it is intended shall be returned 
immediately to the sender. 

(c) The chief officer may make reasonable rules regarding visitors, visiting 
hours, and the use of communication resources. 


History. §§ 1-10. Former § 33-4-104 was merged with 
Acts 2000, ch. 947, § 1. § 33-4-103 by Acts 1996, ch. 795, § 3; § 33-4- 
106, which was transferred to § 33-4-105 in 

Compiler’s Notes. 1996; and § 33-4-110, which was transferred to 
Former chapter 4, §§ 33-4-101 — 33-4-103, the second sentence of § 33-4-109 in 1996, is 
33-4-105, 33-4-107 — 33-4-109, 33-4-111 — deleted and replaced in the revision of title 33 


33-4-113 (Acts 1983, ch. 323, § 32; T.C.A., by Acts 2000, ch. 947, § 1, effective March 1, 
§§ 33-4-106, 33-4-107, 33-7-110; 1996, ch. 795, 2001. 


33-4-102. [Reserved.] 


33-4-103. Notice of admission to guardian or family. 


If a person is admitted to a hospital, developmental center, or other 
residential service on the application of any person other than the person’s 
parent, legal guardian, legal custodian, conservator, spouse or adult next of 
kin, the chief officer shall immediately notify the person’s parent, legal 
guardian, legal custodian, conservator, spouse, or adult next of kin, if known. 


History. Acts 1985, ch. 437, § 17; 1996, ch. 1079, § 62; 
Acts 1965, ch. 38, § 45; T.C.A., § 33-608; T.C.A., § 33-6-107; Acts 2000, ch. 947, § 1. 
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Cross-References. 
Informing patients of rights, § 33-4-105. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 3. 


33-4-104. Treatment for physical disorder prior to admission. 


In considering an applicant for admission, if it appears that the person has a 
physical disorder that requires immediate medical care and the admitting facility 
cannot appropriately provide the medical care, the person shall be taken first to 
a physician or hospital for treatment of the medical condition. When the person 
has received appropriate medical attention and treatment, the person may then 
be transported to the appropriate facility for treatment of the person’s mental 
illness, serious emotional disturbance, or developmental disability. 


History. 533, § 1; T.C.A., § 33-307; Acts 1985, ch. 4387, 
Acts 1965, ch. 38, § 18; 1974, ch. 802, § 20; §§ 9, 10; 1996, ch. 1079, §§ 34, 35; T.C.A,, 
1975, ch. 248, § 6; 1976, ch. 489, § 2; 1978, ch. § 33-3-105(b); Acts 2000, ch. 947, § 1. 


33-4-105. Written statement of release procedures and other rights. 


(a) Upon admission of a person with mental illness, serious emotional distur- 
bance, or developmental disability to a hospital, developmental center, or other 
residential service, the chief officer shall provide the person a written statement 
outlining in simple, nontechnical language all release procedures and all other 
rights of persons under this title. The chief officer shall have the service recipient 
informed in language understood by the service recipient, including the service 
recipient’s native language or sign language, if appropriate. The chief officer also 
shall provide the written statement to the person’s parent, legal guardian, legal 
custodian, conservator, spouse or other nearest known adult relative. The chief 
officer shall provide reasonable means and arrangements for assisting the person in 
making and presenting requests for release, including petitions to the proper court. 

(b) The service recipient shall sign on the line for signature to acknowledge 
having been informed of the service recipient’s rights orally and in writing. The 
service recipient’s signature shall be acknowledged in writing by at least one 
(1) disinterested witness. 


History. 1986, ch. 570, § 3; 1989, ch. 518, § 2; 1989, ch. 

Acts 1965, ch. 38, § 5; 1974, ch. 802, § 19; 591, § 1138; 1993, ch. 489, § 1; 1994, ch: 63) 
1975, ch. 248, §§ 1, 5; 1977, ch. 482, § 11; 1978, §8§ 1, 2; 1995, ch. 411, § 1; 1996, ch. 675, $ da 
ch. 533, § 3; 1983, ch. 323, § 7; T.C.A., § 33-306; 1996, ch. 1079, §§ 31-33; T.C.A., §§ 33-3-104(8), 
Acts 1984, ch. 922, § 3; 1985, ch. 487, §§ 6-8, 33; 33-3-111; Acts 2000, ch. 947, §§ 1, 6. 


33-4-106. Unauthorized leave from facility. 


(a) If a person admitted under court order leaves a hospital, developmental 
center, or other residential service without authority, the chief officer shall 
immediately notify the court regardless of the length of the person’s absence. 
If the person is taken into custody, the person may be returned to the facility 
upon an order by the court. After thirty (30) days absence the person may be 
dropped from the facility’s records. A return after thirty (30) days absence is a 
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new admission. A person’s absence beyond thirty (30) days does not limit the 
power of the court to order the person’s return to a facility under this section. 
(b) The committing court shall be notified of the policy regarding temporary 
leave, and the court shall be given an opportunity to register its objection to 
granting temporary leave. An objection by the court does not prohibit autho- 
rization of leave. Temporary leave is not a discharge from the facility. 


History. chy 0974 88230) 23 bo eta ThA 6 saat. 
Acts 1965, ch. 38, § 23; 1974, ch. 802, § 30; 106(a)(1)-(3); Acts 2000, ch. 947, § 1; 2002, ch. 
1980, ch. 838, § 5; T.C.A., § 33-317; Acts 1989, 730, § 24. 


33-4-107. Commitment to private facility — Certificate by disinter- 
ested professional. 


(a) If a person is proposed to be committed to a private facility under this 
title, at least one (1) of the required certificates of need shall be from a 
professional who is not an employee of the private facility. 

(b) For purposes of this section, employment as a faculty member by a school 
of medicine at a university or college associated with a hospital shall not 
constitute employment at a private facility. 


History. Acts 1984, ch. 922, § 7; 1995, ch. 320, § 1; 
Acts 1983, ch. 323, § 16; T.C.A., § 33-846; T.C.A., § 33-3-109; Acts 2000, ch. 947, § 1. 


33-4-108. Certificate of need — Basis — Contents — Violation. 


(a) Acertificate of need for commitment for care and treatment of a person 
with mental illness, serious emotional disturbance, or developmental disabil- 
ity is not valid for any purpose unless it is based on personal observation and 
examination of the person made by the professional not more than three (3) 
days prior to the making of the certificate. The certificate shall state the facts 
and reasoning on which the opinions and conclusions are based. 

(b) The execution of a certificate concerning the mental condition of a person 
by a professional who has not personally observed and examined the person is 
a Class E felony. 


History. Cross-References. 
Acts 1988, ch. 323, § 16; T.C.A., §§ 33-347, Penalty for Class E felony, § 40-35-111. 
33-3-110; Acts 2000, ch. 947, § 1. 


33-4-109. Notice of death to next of kin — Notification to office of 
medical examiner to investigate death — Disposal of un- 
claimed property after discharge or death. 


(a)(1) Upon the death of a person admitted to a facility, the chief officer of 
the facility shall mail written notice of death to the next of kin, if known, and 
notify the office of the medical examiner having jurisdiction to investigate 
the death. 

(2) Upon the death of a person admitted to a facility under chapter 7 of 
this title, the chief officer of the facility shall mail written notice of death to 
the court that entered the order resulting in the admission, mail written 
notice of death to the next of kin, if known, and notify the office of the 
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medical examiner having jurisdiction to investigate the death. 

(3) A chief officer of a facility that is required by this subsection (a) to 
make a notice to the medical examiner having jurisdiction to investigate a 
death shall make such notice as soon as reasonably practicable, but in no 
event more than twelve (12) hours after the discovery of the death. A chief 
officer of a facility shall mail the other notices required by this subsection (a) 
within ten (10) days of the discovery of the death. 

(b) Notice of a death shall also be given promptly to the person’s legal 
guardian, legal custodian, or conservator. The administrator, executor or 
personal representative of the deceased person, or if there is none, one (1) or 
more of the heirs at law or next of kin, shall be notified by registered mail of 
the deceased’s personal property at the facility at the time of death. Notice to 
an administrator, executor or personal representative shall be directed to the 
probate court of the county in which that person is qualified to administer the 
estate of the deceased. 

(c) Property left by the deceased person in the facility shall be disposed of 
pursuant to subsection (e) if, after diligent search and inquiry, none of the 
persons required to be notified can be found and notified or if the persons 
notified do not open the estate or otherwise proceed to dispose of the estate in 
a lawful manner. | 

(d) Ifa person is discharged and leaves personal property in the facility, the 
chief officer shall promptly notify the person by registered mail addressed to 
the person’s last known address that the property has been left and is subject 
to sale under subsection (e) if not claimed. 

(e) The chief officer shall keep the deceased or discharged person’s personal 
property for six (6) months if it is not claimed. The chief officer shall then sell 
the property, with the approval of the commissioner, and deposit the proceeds 
in a fund, maintained under the supervision of the chief officer, for the benefit 
of needy service recipients. 


History. 

Acts 1965, ch. 38, § 25; 1974, ch. 802, § 31; 
1975, Ch! 2480S" Le VORS ent Sa ee ora. 
T.C.A., § 33-318; Acts 1996, ch. 1079, § 36; 
T.C.A., § 33-3-107; Acts 2000, ch. 947, §§ 1, 6; 
2021, ch. 62, §§ 2, 3. 


Amendments. 

The 2021 amendment rewrote (a) which read: 
“Upon the death of a person admitted to a 
facility under court order under this title, the 
chief officer of the facility shall mail written 
notice of the cause of death to the court that 


entered the order. Upon the death of a person 
who was admitted voluntarily, the chief officer 
shall notify the next of kin of the cause of death. 
The notice shall be mailed within ten (10) days 
of the death.”; and substituted “person’s legal 
guardian” for “person’s next of kin and legal 
guardian” in (b). 


Effective Dates. 
Acts 2021, ch. 62, § 6. March 29, 2021. 


Cross-References. 
Certified mail instead of registered mail, § 1- 
3-114. 


33-4-110. Inability to exercise rights — Appointment of a conservator. 


If the chief officer of a facility in which a service recipient is hospitalized or 
admitted is of the opinion that the service recipient is unable to exercise any 
of the rights afforded by this chapter and chapter 3 of this title, the chief officer 
shall notify immediately the service recipient and the service recipient’s 
attorney, parent, legal custodian, spouse or other nearest known adult relative 
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of the fact, and the chief officer may file for the appointment of a conservator 
and shall notify those persons as to whether the chief officer intends to do so. 


History. 
Acts 2002, ch. 730, § 9. 


PART 2 


EMPLOYEES AS GUARDIANS AND CONSERVATORS IN 
STATE FACILITIES 


33-4-201. Designation of employee as legal guardian or conservator. 


The commissioner shall designate an employee of the department whom 
courts may appoint, regardless of whether the employee resides in the same 
county as the ward, as legal guardian or conservator for a service recipient in 
a state facility under title 34, if the court determines that no other person or 
legally qualified organization will serve for the service recipient and that it is 
for the best interests of the service recipient that the person be appointed. 


History. 106, which was transferred to § 33-4-105 in 
Acts 1983, ch. 323, § 4; T.C.A., §§ 33-330, 1996; and § 33-4-110, which was transferred to 
33-3-901; Acts 2000, ch. 947, § 1. the second sentence of § 33-4-109 in 1996, is 


Dompilers Notes deleted and replaced in the revision of title 33 
Former chapter 4, §§ 33-4-101 — 33-4-103, by Acts 2000, ch. 947, § 1, effective March 1, 

33-4-105, 33-4-107 — 33-4-109, 33-4-111 — 7001. 

33-4-113 (Acts 1983, ch. 323, § 32; T.C.A., Maxthoolcs: 


§§ 33-4-106, 33-4-107, 33-7-110; 1996, ch. 795, Ty ei a eh ie 
§§ 1-10. Former § 33-4-104 was merged with Pele A here Node enn. JUuris., 
§ 33-4-103 by Acts 1996, ch. 795, § 3; § 33-4- Rae NY 


33-4-202. Qualifications of guardian, conservator or trustee. 


An employee appointed under this part as legal guardian, conservator, or 
trustee for a person shall have sufficient background to understand the 
person’s mental illness, serious emotional disturbance, or developmental 
disability. Accepting an appointment may not be made a condition of employ- 
ment unless the duties are a normal part of the employee’s duties and there is 
no conflict of interest. No employee may be appointed as legal guardian, 
conservator, or trustee of a person who is in the facility in which the employee 
works. 


History. 
Acts 1983, ch. 323, § 4; T.C.A., §§ 33-336, 
33-3-907; Acts 2000, ch. 947, § 1. 


33-4-203. Bond. 


If the total value of the assets that are turned over to an employee for a ward 
does not exceed five thousand dollars ($5,000) exclusive of the burial fund, the 
court shall not require a bond. 
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History. 
Acts 1983, ch. 323, § 4; T.C.A., §§ 33-331, 
33-3-902; Acts 2000, ch. 947, § 1. 


33-4-204. Duration of guardianship or conservatorship. 


An employee serving as legal guardian or conservator under this part may 
serve under these provisions only so long as the employee continues to be an 
employee of the department and for up to ninety (90) days after the ward 
leaves the state facility. 


History. 
Acts 1983, ch. 323, § 4; T.C.A., 8§ 33-332, 
33-3-903; Acts 2000, ch. 947, § 1. 


33-4-205. Funds received by guardian or conservator. 


All funds received by a legal guardian or conservator appointed under this 
part shall be handled as state funds, be accountable as all other state funds, 
and be audited annually by the state. All earnings on the funds shall inure to 
the benefit of the ward. The department shall file a copy of the annual audit 
with the appointing court. 


History. 
Acts 1983, ch. 323, § 4; T.C.A., §§ 33-333, 
33-3-904(a); Acts 2000, ch. 947, § 1. 


33-4-206. Other assets received by guardian or conservator. 


All other assets received by a legal guardian or conservator appointed under 
this part shall be handled as state property, except that the legal guardian or 
conservator may dispose of the assets in the exercise of the appointment free 
of laws governing the disposition of state property and shall keep a record of 
the disposition of all the property and the reason for the disposition. 


History. 
Acts 1983, ch. 323, § 4; T.C.A., §§ 33-338, 
33-3-904(b); Acts 2000, ch. 947, § 1. 


33-4-207. Disposition of assets after termination of guardianship or 
conservatorship. 


Upon termination of the guardianship or conservatorship, all assets remain- 
ing in the estate shall be paid to the ward or to the ward’s legal representative. 


History. 
Acts 1988, ch. 328, § 4; T:C.A., §§ 33-333, 
33-3-904(c); Acts 2000, ch. 947, § 1. 


33-4-208. Annual report. 


An employee serving as legal guardian or conservator shall file the annual 
report required by title 34 with the appointing court on a form approved by the 
commissioner. 
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History. 
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Acts 1983, ch. 323, § 4; T.C.A., §§ 33-334, 
33-3-905; Acts 2000, ch. 947, § 1. 


33-4-209. Designation of trustees for patients or residents — Audit. 


(a) The commissioner may designate employees of the department to serve 
as trustees for service recipients if the terms of the trust have been approved 
in writing by the commissioner and the attorney general and reporter. 

(b) All assets, funds, and other property held as a part of the corpus of trust 
and income from the trust shail be audited annually by the state. 


History. 


Acts 1983, ch. 323, § 4; T.C.A.,; §§ 33-335, 
33-3-906; Acts 2000, ch. 947, § 1. 


33-4-210. Coercion of guardian, conservator or trustee — Penalty. 


An employee who attempts to coerce a legal guardian, conservator, or trustee 
serving under this part to take any particular action as legal guardian, 
conservator, or trustee shall be dismissed. 


History. 


ects 1985, cht 323)" $4.97. CA) §$ 33-337; 
33-3-908; Acts 2000, ch. 947, § 1. 


CHAPTER 5 


INTELLECTUAL AND DEVELOPMENTAL DISABILITIES 


Section 


33-5-101. 
33-5-102. 
33-5-103. 


33-5-104. 
33-5-105. 
33-5-106. 
33-5-107. 
33-5-108. 


33-5-109. 


33-5-110. 
33-5-111. 
33-5-112. 


33-5-201. 
33-5-202. 
33-5-203. 
 33-5-204. 
33-5-205. 
33-5-206. 
33-5-207. 


SERVICES 


Part 1. Service System 


Application of title to persons with developmental disabilities. 

Effective date of part. 

Persons with developmental disability based solely on mental illness or serious 
emotional disturbance. 

Developmental disabilities occurring after twenty-two years of age. 

Factors in assessing eligibility for service and support under this chapter. 

Application process. 

Types of services available. 

Determination of fiscal impact on licensees following regulatory or policy changes — 
Notice. 

Study of issues relating to services provided to persons with developmental disabilities, 
intellectual disabilities and other disabilities. 

Residential and day provider agencies task force. 

Eligibility criteria for medical assistance programs and services. 

Person on waiting list for services to be enrolled in community based services program 
within six months of custodial parent or caregiver attaining certain age. 


Part 2. Family Support 


Part definitions. 

State policy — Principles for developing programs. 

Primary focus. 

Duties of contracted agency. 

Scope of family support services. 

Coordination of services. 

Families of adults with disabilities — Services and resources. 


33-5-101 


Section 


33-5-208. 
33-5-209. 
33-5-210. 
33-5-211. 
33-5-212. 


33-5-301. 


33-5-302. 
33-5-303. 
33-5-304., 


33-5-401. 
33-5-402. 
33-5-403. 
33-5-404. 
33-5-405. 
33-5-406. 
33-5-407. 
33-5-408. 
33-5-409. 
33-5-410. 


33-5-501. 
33-5-502. 
33-5-503. 
33-5-504. 
33-5-505. 


33-5-506. 
33-5-507. 
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State family support council. 

Department to participate with council — Policies and procedures. 

Meetings — Duties — Expenses. 

Administration of program — Funding. 

Provision of information gathered through family support program to DIDD. 


Part 3. Residential Admission 


Part definitions — Admission to developmental center — Emergency respite admission 
— Review. 

Periodic evaluation of admitted person — Discharge. 

Request for discharge by parent or other representative. 

Departmental review of admission. 


Part 4. Forensic Services for Persons with Intellectual Disabilities 


Rehabilitation for persons with intellectual disability. 

Procedure for commitment of person under this part. 

Prerequisites to involuntary commitment. 

Finding of need for involuntary commitment by designated psychologists. 

Admission subject to availability of accommodation. 

Credit on sentence for time in custody. 

Court order as transfer. 

Periodic evaluations. 

Release of intellectually disabled offenders — Delivery to custody of court. 

Discharge proceedings for criminal defendant involuntarily committed to an intellectual 
disability facility. 


Part 5. Mandatory Community-Based Services 


Mandatory community-based services for felony defendant found incompetent to stand — 
trial. 

Mandatory community-based services for felony defendant found not guilty due to 
insanity based on an intellectual disability. 

Mandatory community-based services for capital defendant committed under § 33-5- 
403 but no longer meeting the standards for commitment. 

Development of community-based services plan — Maximum duration. 

Hearing on contest of plan. 

Assessment of service recipient’s needs and progress — Report to court. 

Termination of community-based services. 


Part 6. Statewide Planning and Policy Council for the Department of Intellectual and 


33-5-601. 


33-5-602. 


Developmental Disabilities 


Statewide planning and policy council created — Chair — Officers — Membership — 
Expenses — Meetings — Terms of service — Removal. 
Duties of council. 


PART 1 
SERVICE SYSTEM 


33-5-101. Application of title to persons with developmental disabili- 


ties. 


Services to persons with developmental disabilities are governed generally 
by this title, including chapters 1-4, 7, 8 and 9. | 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 
Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
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5-201, 33-5-301 — 33-5-303, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
§ 1; 1975, ch. 248, § 13; 1976, ch. 763, § 4; 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667, § 2; 1980, ch. 822, § 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., §§ 33-313, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1; 1992, ch. 981, 
§§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1: 1994, ch. 683, § 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 


33-5-102. Effective date of part. 
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§ 13; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 18; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 13; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1993, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
25 1978: ch.GO7 S12; 1981 eh. "2245" §) 8; 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Persons with developmental disabilities based on conditions other than an 
intellectual disability are eligible for direct service under this part on March 1, 
2002. Persons with an intellectual disability are eligible for direct service 


under this part on March 1, 2001. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 


Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


33-5-103. Persons with developmental disability based solely on men- 
tal illness or serious emotional disturbance. 


If a person has a developmental disability solely on the basis of having a 
mental illness or serious emotional disturbance, the person is not eligible to 
have services or supports provided for the developmental disability primarily 


under this chapter. 


History. | 
Acts 2000, ch. 947, § 1. 


33-5-104. Developmental disabilities occurring after twenty-two years 


of age. 


Within the limits of available services, the department may serve persons 
who have conditions that would constitute a developmental disability except 
that the disability occurred after twenty-two (22) years of age. 


History. 
Acts 2000, ch. 947, § 1. 
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33-5-105. Factors in assessing eligibility for service and support under 


this chapter. 


A person is eligible for service and support under this chapter on the basis of 
an intellectual disability only if the assessment that the person has an 
intellectual disability takes into account: 

(1) Cultural and linguistic diversity as well as differences in communica- 
tion and behavioral factors; 

(2) Whether the person’s limitations in adaptive skills occur in the context 
of community environments typical of the person’s age peers and is indexed 
to the person’s individualized needs for supports; 

(3) Specific adaptive limitations often coexist with strengths in other 
adaptive skills or other personal capabilities; and 

(4) With appropriate supports over a sustained period, the life functioning 
of a person with an intellectual disability will generally improve. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734, 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 


Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


ments are issued and volumes are replaced. 


33-5-106. Application process. 


A person with a developmental disability, a parent or legal guardian of a 
child with a developmental disability, a conservator of a person with a 
developmental disability, the department of children’s services on behalf of a 
person in its legal custody who has a developmental disability, or the 
department of human services on behalf of a person in its legal custody who 
has a developmental disability, referred to as the applicant, may apply to the 
department through its designated entities for services and supports that they 
provide directly or by contract. The designated entity shall inform the 
applicant about all options for services and supports. When services and 
supports appropriate for the applicant are not available, the designated entity 
shall notify the applicant in writing of the basis on which the decision was 
made, possible service options, the prospects for obtaining service, and the 
time estimated before the service may be available. The applicant shall be 
notified periodically and in a timely manner of the status of the application. 
Based upon additional information, change in status may be determined by the 
designated entity. 


History. 
Acts 1975, ch. 248, § 138; 1983, ch. 323, § 10; 
T.C.A., § 33-501; Acts 1984, ch. 922, § 8; 1988, 


ch. 828, § 2; 1993, ch. 283, § 1; 1995, ch. 468, 
§ 1; T.C.A., § 33-5-101(a); Acts 2000, ch. 947, 
Se: 2002. ch, 730, 92 2b: 
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Cross-References. 
Family support programs and services, title 
39, ch, 5, part 2. 


33-5-107. Types of services available. 


If, and only if, no suitable alternative provider is available, the chief officer 
of a department facility may authorize nonresidential services and supports of 
the developmental center to persons with developmental disabilities. A person 
with a developmental disability, a parent or legal guardian of a child with a 
developmental disability, or the conservator of a person with a developmental 
disability may request nonresidential services and supports. The chief officer 
may, in the best interests of the person, discontinue the nonresidential services 
and supports of a person at any time. 


History. ment of mental retardation, title 68, ch. 5, part 
Acts 1975, ch. 248, § 13; 1983, ch. 323,§ 10; 5. 
T.C.A., § 33-501; Acts 1984, ch. 922, § 8; 1988, Newborn testing for metabolic defects that 


ch. 828, § 2; 1993, ch. 283, § 1; 1995, ch. 468, would result in mental retardation, title 68, ch. 
§ 1, TC.A., § 33-5-101(b)(4); Acts 2000, ch. 5. part 4. 


947, § 1. Voluntary hospitalization, release, § 33-6- 


Cross-References. 201 et seq. 


Genetic testing for the prevention and treat- 


33-5-108. Determination of fiscal impact on licensees following regu- 
latory or policy changes — Notice. 


As used in this section, “fiscal impact” means any increase, decrease, or other 
change in revenue, expenditures, or fiscal liability. The department of intel- 
lectual and developmental disabilities shall assess in writing the fiscal impact 
on licensees under chapter 2, part 4 of this title, of any change to any rule, 
regulation, policy or guideline relating to the staffing, physical plant or 
operating procedures of the licensee for rendering services pursuant to a 
contract, grant or agreement with the department. Unless exigent circum- 
stances require the change to be implemented sooner, no less than thirty (30) 
days before the change in the rule, regulation, policy or guideline is to take 
effect, the department’s estimate of fiscal impact shall be transmitted by the 
commissioner of intellectual and developmental disabilities to the finance, 
ways and means committee of the house of representatives, the finance, ways 
and means committee of the senate and the comptroller of the treasury for any 
appropriate review. If exigent circumstances, such as an unforeseen court 
order, require a change to be implemented sooner, then the department’s 
statement describing the exigent circumstances that prevented thirty (30) 
days’ notice shall be provided to the finance, ways and means committee of the 
house of representatives, the finance, ways and means committee of the senate 
and the comptroller of the treasury not later than five (5) days after imple- 
menting the change. In that case the department shall provide the estimate of 
fiscal impact to the entities above within sixty (60) days after implementing 
_ the change. 


History. 2009, ch. 477, § 1; 2010, ch. 734, § 1; 2010, ch. 
. Acts 2001, ch. 187, § 1; 2002, ch. 730, § 26; 1100, § 41; 2016, ch. 797, § 9. 


33-5-109 


Compiler’s Notes. 

Acts 2001, ch. 187, § 2, provided that this 
section shall apply to any change to any rule, 
regulation, policy or guideline relating to the 
staffing, physical plant or operating procedures 
of such licensee for rendering services pursuant 
to a contract, grant or agreement with the 
division for mental retardation services (now 
department of developmental disabilities) oc- 
curring on and after March 1, 2001. Addition- 
ally, it is the “clear and unequivocal intent” of 
the general assembly that this section has 
retroactive application to March 1, 2001. 

Acts 2009, ch. 477, § 1, directed the code 
commission to change all references from “divi- 
sion of mental retardation services” to “division 
of intellectual disabilities services” (now de- 
partment of intellectual and developmental dis- 
abilities) and to include the changes in supple- 
ments and replacement volumes for the 
Tennessee Code Annotated. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
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wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-5-109. Study of issues relating to services provided to persons with 
developmental disabilities, intellectual disabilities and 


other disabilities. 


(a) There is created a special joint committee to study the issues relating to 
services provided to persons with developmental disabilities, intellectual 
disability and other disabilities. This study shall include, but not be limited to: 

(1) A review of the different agencies in state government providing 


services; 


(2) The structure and location of state services to persons with develop- 
mental disabilities, intellectual disability and other disabilities; 

(3) The efficiency of providing services to persons with disabilities and 
costs associated with providing services; 

(4) An evaluation of the cost of the division of intellectual disabilities 
services (DIDS) waiting list and the means to reduce or eliminate it; and 

(5) A look at the cost structure of services in DIDS and evaluation of 


differences in cost. 


(b) The special joint committee shall consist of: 
(1) Four (4) members of the senate, to be appointed by the a gina of the 


senate; and 


(2) Four (4) members of the house of representatives, to be appointed by 
the speaker of the house of representatives. 
(c) All appropriate agencies of state government shall provide assistance to 
the special joint committee upon request of the chair. 
(d) All legislative members of the special joint committee who are duly 
elected members of the general assembly shall remain members of the 
committee until the committee reports its final findings and recommendations. 
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(e) The special joint committee shall be convened by the member having the 
greatest number of years of continuous service within the general assembly, 
and at its first meeting shall elect from among its legislative membership a 
chair, vice-chair, and other officers the committee deems necessary. 

(f) The special joint committee shall timely report its final findings and 
recommendations to the One Hundred Sixth General Assembly no later than 


February 1, 2010. 


History. 
Acts 2008, ch. 1157, §§ 1-6; 2009, ch. 477, 
§ 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding a study 
of issues relating to services provided to per- 
sons with developmental disabilities, mental 
retardation and other disabilities, please refer 
to Acts 2008, ch. 1157. 

Acts 2009, ch. 477, § 1, directed the code 
commission to change all references from “divi- 
sion of mental retardation services” to “division 
of intellectual disabilities services” (now de- 
partment of intellectual and developmental dis- 
abilities) and to include the changes in supple- 
ments and replacement volumes for the 
Tennessee Code Annotated. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 


Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

The division of intellectual disabilities ser- 
vices (DIDS), referred to in this section, was 
replaced by the department of intellectual and 
developmental disabilities by Acts 2010, ch. 
1100, effective January 15, 2011. 


33-5-110. Residential and day provider agencies task force. 


(a) The speakers of the senate and house of representatives shall jointly 
appoint a twenty-five-person task force to review the regulations of the 
residential and day provider agencies contracted by the department of intel- 
lectual and developmental disabilities (DIDD) and make initial recommenda- 
tions with regard to relieving expensive and unnecessary regulations on such 
providers to the general assembly and governor by January 1, 2011. The task 
force shall subsequently make annual reports to the governor and the general 
assembly by January 1 of each year thereafter. 

(b) Eleven (11) of the members of the task force shall be appointed from a list 
of persons provided by DIDD’s service providers. Eight (8) members shall be 
appointed from DIDD, at least one (1) of whom shall be an assistant 
commissioner with the department. One (1) member shall be an assistant 
commissioner with the bureau of TennCare, and one (1) member shall be 
appointed from the department office of licensure. Four (4) members shall be 
appointed from the DIDD advisory council, or its successor body. 

(c) The speakers of the senate and house of representatives shall jointly 
designate two (2) of the members to serve as co-chairs of the task force. One (1) 
co-chair shall be a DIDD service provider, and one (1) co-chair shall be a DIDD 
staff person. 

(d) The task force created by this section shall assume the duties and 
responsibilities of the regulatory relief board. 
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(e) Members of the task force shall serve without compensation. The task 
force shall complete its appointed duties and make its final report to the 
governor and the general assembly by June 30, 2014, at which time the task 


force shall cease to exist. 


History. 
Acts 2010, ch. 808, § 1; 2010, ch. 1100, § 24; 
2011, ch. 158,, $8 17. 18. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 


tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


33-5-111. Eligibility criteria for medical assistance programs and ser- 
vices. 


(a) Notwithstanding any state law to the contrary, eligibility criteria for 
medical assistance programs and services pursuant to title 71, chapter 5, for 
persons with intellectual or developmental disabilities shall be established by 
the bureau of TennCare, and set forth in the medicaid state plan, federal 
waivers, or in rules promulgated by the bureau of TennCare, and shall be 
subject to the availability of funding in each year’s general appropriations act. 

(b) Notwithstanding any state law to the contrary, eligibility criteria for 
state-funded programs and services for persons with intellectual or develop- 
mental disabilities shall be established by the department of intellectual and 
developmental disabilities and set forth in department rules, and shall be 
subject to the availability of funding in each year’s general appropriations act. 


History. 
Acts 2011, ch. 158, § 45. 


33-5-112. Person on waiting list for services to be enrolled in commu- 
nity based services program within six months of custo- 
dial parent or caregiver attaining certain age. 


(a) An eligible person with an intellectual disability who is on the referral 
list for services and whose older custodial parent, or custodial caregiver, 
attains seventy-five (75) years of age shall be enrolled in employment and 
community first choices Group 5 or a similarly capped home and community 
based services program within six (6) months of the person’s parent or 
caregiver attaining that age. 

(b) An eligible person with a developmental disability other than an 
intellectual disability who is on the referral list for services and whose older 
custodial parent, or custodial caregiver, attains eighty (80) years of age shall be 
enrolled in employment and community first choices Group 5 or a similarly 
capped home and community based services program within six (6) months of 
the person’s parent or caregiver attaining that age. 
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History. 
Acts 2015, ch. 430, § 1; 2016, ch. 707, § 1; 
2018, ch. 986, § 1. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
need for changes to the administration of wait- 
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ing lists for persons with intellectual disabili- 
ties to receive services, see Acts 2015, ch. 430. 

For the Preamble to the act concerning ser- 
vices and supports for people with disabilities, 
see Acts 2018, ch. 986. 


PART 2 
FAMILY SUPPORT 


33-5-201. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Council” means the state family support council appointed under 


§ 33-5-208; 


(2) “Family” means a unit that consists of either a person with a severe or 
developmental disability and the parent, relative, or other care giver who 
resides in the same household or a person with a severe or developmental 
disability who lives alone without such support; 

(3) “Family support” means goods and services needed by families to care 
for their family members with a severe or developmental disability and to 
enjoy a quality of life comparable to other community members; 

(4) “Family support program” means a coordinated system of family 
support services administered by the department directly or through 


contracts; 


(5) “Severe disability” means a disability that is functionally similar to a 
developmental disability but occurred after the person was twenty-two (22) 


years of age; and 


(6) “State family support council” means the council established by the 
department to carry out the responsibilities specified in this part. 


History. 
Acts 1992, ch. 981, § 3; 1994, ch. 683, § 1; 
T.C.A., § 33-5-402; Acts 2000, ch. 947, §§ 1, 6. 


Compiler’s Notes. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-3038, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
8 1; 1975, ch. 248, § 138; 1976, ch. 763, § 4; 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667, § 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., 8§ 33-313, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1; 1992, ch. 981, 


§§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1; 1994, ch. 683, § 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 13; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 18; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 18; 1976, ch. 7638, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1993, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
§*9-°1978, ch: 667; § 1; 1981,’ ch)'\224,°§- 8; 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


33-5-202. State policy — Principles for developing programs. 


(a) The policy of the state is that persons with severe or developmental 
disabilities and their families be afforded supports that emphasize community 
living and enable them to enjoy typical lifestyles. 

(b) Programs to support families shall be based on the following principles: 


33-59-2083 MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 480 


(1) Families and individuals with severe or developmental disabilities are 
best able to determine their own needs and should be empowered to make 
decisions concerning necessary, desirable, and appropriate services and 
supports; 

(2) Families should receive the support necessary to care for their 
relatives at home; 

(3) Family support is needed throughout the life span of the person who 
has a severe or developmental disability; 

(4) Family support services should be sensitive to the unique needs, 
strengths, and values of the person and the family, and should be responsive 
to the needs of the entire family; 

(5) Family support should build on existing social networks and natural 
sources of support in communities; 

(6) Family support services should be provided in a manner that develops 
comprehensive, responsive, and flexible support to families as their needs 
evolve over time; 

(7) Family support services should be provided equitably across the state 
and be coordinated across the numerous agencies likely to provide resources 
and services and support to families; and 

(8) Family, individual, and community-based services and supports 
should be based on sharing ordinary places, developing meaningful relation- 
ships, learning things that are useful, and making choices, as well as 
increasing the status and enhancing the reputation of persons served. 


History. 
Acts 1992, ch. 981, § 2; T.C.A., § 33-5-401; 
Acts 2000, ch. 947, §§ 1, 6. 


33-5-203. Primary focus. 


The primary focus of the family support program is supporting: 

(1) Families with children with severe or developmental disabilities, 
school age and younger; 

(2) Adults with severe or developmental disabilities who choose to live 
with their families; and 

(3) Adults with severe or developmental disabilities who are residing in 
the community in an unsupported setting not a state or federally funded 
program. 


History. 
Acts 1992, ch. 981, § 5; T.C.A., § 33-5-404; 
Acts 2000, ch. 947, § 1. 


33-5-204. Duties of contracted agency. 


The contracted agency shall be responsible for assisting each family for 
whom services and support will be provided in assessing each family’s needs 
and shall prepare a written plan with the person and family. The needs and 
preferences of the family and individual will be the basis for determining what 
goods and services will be made available within the resources available. 
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History. 
Acts 1992, ch. 981, § 6; T.C.A., § 33-5-405; 
Acts 2000, ch. 947, § 1. 


33-5-205. Scope of family support services. 


The family support services included in this program include, but are not 
limited to, family support services coordination, information, referral, advo- 
cacy, educational materials, emergency and outreach services, and other 
individual and family-centered assistance services, such as: 

(1) Respite care; 

(2) Personal assistance services; 

(3) Child care; 

(4) Homemaker services; 

(5) Minor home modifications and vehicular modifications; 
(6) Specialized equipment and maintenance and repair; 
(7) Specialized nutrition and clothing and supplies; 

(8) Transportation services; 

(9) Health-related costs not otherwise covered; 

(10) Licensed nursing and nurses aid services; and 

(11) Family counseling, training and support groups. 


History. 
Acts 1992, ch. 981, § 7; T.C.A., § 33-5-406; 
Acts 2000, ch. 947, § 1. 


33-5-206. Coordination of services. 


As a part of the family support program, the contracted agency shall provide 
service coordination for each family that includes information, coordination, 
and other assistance as needed by the family. 


History. 
Acts 1992, ch. 981, § 8; T.C.A., § 33-5-407; 
Acts 2000, ch. 947, § 1. 


33-5-207. Families of adults with disabilities — Services and re- 
sources. 


The family support program shall assist families of adults with a severe or 
developmental disabilities in planning and obtaining community living ar- 
rangements, employment services, and other resources needed to achieve, to 
the greatest extent possible, independence, productivity, and integration into 
the community. 


History. 
Acts 1992, ch. 981, § 9; T.C.A., § 33-5-408; 
Acts 2000, ch. 947, § 1. 


33-5-208. State family support council. 


The commissioner shall appoint a state family support council comprised of 
fifteen (15) members, of whom at least a majority shall be persons with severe 
or developmental disabilities or their parents or primary care givers. The 
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council shall have one (1) representative from each development district of the 
state, one (1) representative of the council on developmental disabilities, one 
(1) representative of the Tennessee disability coalition, one (1) representative 
of the Tennessee community organizations, and one (1) representative of a 
center for independent living. The commissioner shall EO ye two (2) at-large 
members for the department. 


History. Compiler’s Notes. 

Acts 1992, ch. 981, § 10; T.C.A., § 33-5-409; The state family support council, created by 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 27; this section, terminates June 30, 2022. See 
2005 ;cha Zi. SI 8§ 4-29-112, 4-29-243. 


33-5-209. Department to participate with council — Policies and pro- 
cedures. 


(a) The department shall adopt policies and procedures regarding the 
development of appropriations requested for family support. 

(b) Unless the commissioner determines an exigent circumstance exists, the 
department shall seek input from the state family support council prior to 
adopting policies and procedures regarding: 

(1) Program specifications: 

(A) Criteria for program services; 

(B) Methodology for allocating resources to families within the funds 
available; 

(C) Eligibility determination and admissions; and 

(D) Limits on benefits; 

(2) Coordination of the family support program and the use of its funds 
equitably throughout the state, with other publicly funded programs, 
including medicaid; 

(3) Resolution of grievances filed by families pertaining to actions of the 
family support program, and an appeals process; 

(4) Quality assurance; and 

(5) Annual evaluation of services, including consumer satisfaction. 


History. 
Acts 1992, ch. 981, § 11; T.C.A., § 33-5-410; 
Acts 2000, ch. 947, § 1; 2015, ch. 301, § 1. 


33-5-210. Meetings — Duties — Expenses. 


(a) The state family support council shall meet at least quarterly. The 
council shall participate in the development of program policies and proce- 
dures, and perform other duties as are necessary for statewide implementation 
of the family support program. All reimbursement for travel expenses shall be 
in conformity with the comprehensive state travel regulations as promulgated 
by the commissioner of finance and administration and approved by the 
attorney general and reporter. 

(b)(1) Any council member who misses more than fifty percent (50%) of the 

scheduled meetings in a calendar year shall be removed as a member of the 

council. 
(2) The chair of the council shall promptly notify, or cause to be notified, 
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the appointing authority of any member who fails to satisfy the attendance 
requirement as prescribed in subdivision (b)(1). 


History. 
Acts 1992, ch. 981, § 12; T.C.A., § 33-5-411; 
Acts 2000, ch. 947, § 1; 2016, ch. 615, § 3. 


33-5-211. Administration of program — Funding. 


The department shall administer the family support services program and 
shall establish annual benefit levels per family served. Implementation of this 
part and the program and annual benefit levels, or any portion of the program 
or benefits levels, are contingent upon annual line item appropriation of 
sufficient funding for the programs and benefits. 


History. 
Acts 1992, ch. 981, §§ 18, 15; T.C.A., § 33-5- 
412; Acts 2000, ch. 947, § 1. 


33-5-212. Provision of information gathered through family support 
program to DIDD. 


In accordance with policies and procedures developed and adopted by the 
state family support council and the department of intellectual and develop- 
mental disabilities (DIDD), information gathered through the family support 
program on persons with a developmental disability, other than an intellectual 
disability, for whom services are needed shall be provided to DIDD on at least 


a quarterly basis. 


History. 

Acts 2006, ch. 604, § 1; 2009, ch. 477, § 1; 
2010, ch. 734, § 1; 2010, ch. 1100, § 42; 2015, 
ch. 301, § 2. 


Compiler’s Notes. 

Acts 2006, ch. 604, § 2 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
134. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 


a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 
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PART 3 
RESIDENTIAL ADMISSION 


33-5-301. Part definitions — Admission to developmental center — 
Emergency respite admission — Review. 


(a) As used in this part, unless the context otherwise requires: 

(1) “Emergency respite admission” means an admission for up to forty-five 
(45) days authorized due to an emergency situation that results in the 
temporary inability of the person who has the care, custody, and control of a 
person with intellectual or developmental disability to provide proper care, 
custody, and control; 

(2) “Regular voluntary admission” means an admission authorized by a 
statewide admission review committee for a specified period of time; 

(3) “Respite admission” means an admission for up to forty-five (45) days 
authorized solely for the purpose of providing a respite for the person having 
responsibility for the care, custody, and control of a person with intellectual 
or developmental disability; and 

(4) “Short-term training admission” means an admission authorized by a 
written agreement between a developmental center and an applicant that 
the center provide services and supports for a person with intellectual or 
developmental disability to learn how to perform a certain function or 
functions for a specified period of time, not exceeding six (6) months, at the 
end of which the center will discharge the person with intellectual or 
developmental disability to the care, custody, and control of the applicant. 
(b)(1) Under department rules and pursuant to the direction of the state- 
wide admission review committee, the chief officer or director of a center or 
the appointed designee of a developmental center, subject to the availability 
of suitable accommodations and the absence of a less restrictive alternative, 
may admit for diagnosis, care, training and treatment: 

(A) A person with intellectual or developmental disability who applies 
for voluntary admission and does not lack capacity to apply under 

§ 33-3-218; 

(B) A child with intellectual or developmental disability whose parent 
or legal guardian applies for voluntary admission; or 
(C) An adult whose conservator applies for voluntary admission. 

(2) The departments of human services and children’s services may apply 
for respite and emergency respite admission on behalf of a person with 
intellectual or developmental disability who is in their custody. Admissions to — 
a developmental center under respite, emergency respite, or short-term 
training admission, or any combination of these, shall not exceed two hundred 
twenty-five (225) days within a twelve-month period from the first day of 
admission in any of the categories. A respite admission, emergency respite 
admission, short-term training admission, or combination of such admissions 
shall not be used to circumvent appearance before the statewide admission 
review committee when regular voluntary admission is actually sought or 
appropriate. No regular voluntary admission shall be based on the premise 
that it is for a lifetime. 
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(c) The statewide admission review committee shall informally review a 
person’s emergency respite admission within seven (7) days after the person is 
admitted. If the review is not done, then a hearing shall be held by the 
committee to review the propriety of the admission as in the case of regular 
voluntary admissions and shall make its decision within twenty-five (25) days 
after admission. 

(d) Upon receipt of an application for admission, the developmental center 
shall evaluate the person with intellectual or developmental disability to 
assess the person’s need for services and supports and the least restrictive 
alternative available to provide appropriate services and supports to the 
person. If the evaluation results in a recommendation for a regular voluntary 
admission and there is an available suitable accommodation, the developmen- 
tal center will report its findings and recommendations to the statewide 
admission review committee. 

(e) The department may adopt rules to implement the statewide admissions 








review committee and to specify its duties and membership. 


History. 

Acts 1975, ch. 248, § 13; 1983, ch. 323, § 10; 
T.C.A., § 33-501; Acts 1984, ch. 922, § 8; 1988, 
ch. 828, § 2; 1993, ch. 283, § 1;.1995, ch. 468, 
§ 1; T.C.A., § 33-5-101(b); Acts 2000, ch. 947, 
§ 1; 2012, ch. 636, §§ 1-5. 


Compiler’s Notes. 

Former § 33-5-301 (Acts 1975, ch. 248, § 13; 
T.C.A., § 33-505), concerning mental health 
and mental retardation services, was repealed 
by Acts 2000, ch. 809, § 2, effective May 24, 
2000. For present law, see § 33-5-106. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-303, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
$1; 1975, ch. 248, § 18; 1976, ch. 763,,§ 4; 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667,§ 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., §§ 33-3138, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 


1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1; 1992, ch. 981, 
§§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1; 1994, ch. 683,§ 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 18; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 18; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 13; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1993, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
§)25:1978; ch, 667,08 1: 198 "chs 224,88; 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 


33-5-302. Periodic evaluation of admitted person — Discharge. 


The chief officer or director of a center or the appointed designee: 

(1) Shall cause each person admitted under § 33-5-301 or transferred 
under § 33-3-301 or chapter 3, part 4 of this title to be evaluated as often as 
necessary, but not less often than every six (6) months; 

(2) Shall discharge a person admitted under § 33-5-301 when the chief 
officer, director or designee and the statewide admission review committee 
determine that the person no longer meets the standards under which the 


person was admitted; or 


(3) May discharge a person admitted under § 33-5-301 at any time when 


it is in the person’s best interest. 


History. 
Acts 2000, ch. 947, § 1; 2012, ch. 636, § 6. 


Compiler’s Notes. 
Former § 33-5-302 (Acts 1975, ch. 248, § 13; 


33-5-303 


1981, ch. 224, § 5; T.C.A., § 33-506), concern- 
ing mental health and mental retardation ser- 
vices, was repealed by Acts 2000, ch. 809, § 2, 
effective May 24, 2000. For present law, see 
§ 33-5-106. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-3038, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
§ 1;,1975, ch. 248, § 13; 1976, ch. 763, § 4; 
1976, ch. 764, § 3; 1978, ch. 527, § 3;.1978, ch. 
667,§ 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., §§ 33-313, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1; 1992, ch. 981, 
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§§ 2-18, 15; 1992, ch. 991, § 14; 1993, ch. 288, 
§ 1; 1994, ch. 683, § 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 18; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 18; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 288, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 18; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1998, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
§:2: 1978.0 ch: 667): §).131981; ch..224, 808 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


33-5-303. Request for discharge by parent or other representative. 


In the case of a person admitted under § 33-5-301, a parent or legal 
guardian of a child with intellectual or development disability on behalf of the 
child, a conservator of a person with intellectual or development disability on 
behalf of the person, or a person with intellectual or development disability 
who was admitted on the person’s own application and does not lack capacity 
under § 33-3-218 may request discharge from a developmental center at any 
time by filing a request with the chief officer or director of a center or the 
appointed designee. If the person cannot file a written request, anyone acting 
on the person’s behalf may file the request with the person’s consent. The chief 
officer or director of a center or the appointed designee shall discharge the 
person with intellectual or development disability within twelve (12) hours 
after receipt of the request or at the time stated in the request, whichever is 


later. 


History. 
Acts 2000, ch. 947, § 1; 2012, ch. 636, §§ 7, 8. 


Compiler’s Notes. 

Former § 33-5-303 (Acts 1975, ch. 248, § 13; 
1981, ch. 224, § 6; T.C.A., § 33-507), concern- 
ing mental health and mental retardation ser- 
vices, was repealed by Acts 2000, ch. 809, § 2, 
effective May 24, 2000. For present law, see 
§ 33-5-106. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-308, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
61-1975; chy 2462-8° 13: 1976, chy 76a. 674: 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667, § 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., §§ 33-313, 38-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 


1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828; $ 2;' 1989; ch. 504,'§ 1; 1992, ch) 9am 
§§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1; 1994, ch. 683, § 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 13; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 18; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 13; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1993, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 18; 1978, ch. 527, 
§ 2; 1978, ch. 667, § 1; 1981, ch. 224, § 8; 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


NOTES TO DECISIONS 


1. Involuntary Commitment. 

Under Fed. R. Civ. P. 60(b)(5), T.C.A. § 33-5- 
303 did not provide a basis for vacating injunc- 
tive relief that had been entered to remedy 


violations of the substantive due process rights 
of mentally retarded (MR) residents at a state- 
operated home. Although Tennessee had 
amended its laws to guarantee discharge at the 
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request of a resident with capacity, there had other legal representative to be discharged. 
been no significant change in the law for pur- _ United States v. Tennessee, 615 F.3d 646, 2010 
poses of Rule 60(b)(5) because the MR residents FED App. 2301P, 2010 U.S. App. LEXIS 16103 
remained involuntarily committed given that (6th Cir. Aug. 4, 2010). 

they depended upon the request of a parent or 


33-5-304. Departmental review of admission. 


(a)(1) The department may review the appropriateness of admission to a 

privately or publicly funded residential facility for persons with intellectual 

or developmental disabilities due to mental impairment. The department 
shall investigate to assess the validity of an allegation of: 

(A) Deprivation of liberty without consent; 

(B) Abuse, neglect, or exploitation; 

(C) Placement that is inappropriate to meet the needs of a service 

recipient; 

(D) Violation of a fiduciary relationship; or 

(EK) Any other violation of a right. 

(2) If the department finds probable cause to believe the allegation after 
an investigation by inspection of records and interviews with personnel, 
service recipients and their families and there is no suitable remedy under 
chapter 2, part 4 of this title, the department may require a plan of compliance 
or may require independent review of admissions under this section for a 
period of time set by the department. 

(b) Within five (5) days after a recommendation is made that a person with 
intellectual or developmental disability be admitted to a residential facility for 
which the department requires independent review under subsection (a), an 
independent reviewer designated by the department shall determine the 
appropriateness of the recommended residential service for the person on the 
basis of the interests and welfare of the person. The reviewer’s decision shall 
not be influenced by any benefits flowing from the admission solely to the 
family, parents, guardian, or conservator of the person. The reviewer’s decision 
shall be written and shall state the reasons for the decision. 

(c) The reviewer’s decision on publicly funded placements may be appealed 
to a designee of the commissioner by filing the appeal within seven (7) days 
after receipt of the decision. The designee of the commissioner shall review and 
decide the appeal within fourteen (14) days after receipt of the appeal. The only 
appeal of the reviewer’s decision on privately funded placements is a request 
for reconsideration by the reviewer filed within fourteen (14) days after receipt 
of the decision, and the reviewer’s decision is final administratively. If granted, 
reconsideration by the reviewer shall occur within five (5) working days after 
receipt of the request. 

(d) The department shall designate persons from among its employees or by 
contract to serve as independent reviewers. A person designated to serve as the 
independent reviewer for a case shall have no conflict of interest with any 
party to the case and shall be trained with respect to the laws, rules, and 
information required to make competent decisions as an independent reviewer. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 28; 
2012, ch. 636, § 9. 
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PART 4 


FORENSIC SERVICES FOR PERSONS WITH 
INTELLECTUAL DISABILITIES 


33-5-401. Rehabilitation for persons with intellectual disability. 


(a) For purposes of this part, unless the context otherwise requires, “com- 
missioner” means the commissioner of intellectual and developmental disabili- 


ties or the commissioner’s designee. 


(b) The commissioner may establish programs, including community-based 
programs, for training, habilitating, or rehabilitating persons with intellectual 


disabilities under this part. 


History. 

Acts 1975, ch. 248, § 18; T.C.A., §§ 33-505, 
33-5-301; Acts 2000, ch. 947, § 1; 2006, ch. 
1008, § 1; 2010, ch. 734, § 1; 2010, ch. 1100, 
§ 43. 


Compiler’s Notes. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-303, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
§ 1: 1975, ch. 248, $13; 1976; ‘ch. 763," 4; 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667, § 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., §§ 33-313, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1;.1992; ch. 981, 
8§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1; 1994, ch. 683,§ 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 13; T.C.A. § 33-502), which was repealed by 
Acts 1998, ch. 288, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 13; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 13; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1993, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
8) 201978 chi 66758 (biel 98 Bian 224759 18% 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-5-402. Procedure for commitment of person under this part. 


IF AND ONLY IF 


(1)(A) a juvenile court determines in a delinquency proceeding, on the 
basis of an evaluation under § 37-1-128(c), that a child has an intellectual 


disability, OR 


(B) acircuit, criminal, or general sessions court determines on the basis 
of an evaluation under § 33-7-301(a) that a criminal defendant is 
incompetent to stand trial due to an intellectual disability, OR 
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(C) a circuit or criminal court enters a verdict of not guilty by reason of 
insanity on a capital offense against a defendant with an intellectual 
disability, 
THEN 
(2) the district attorney general may file a complaint to require involun- 
tary care and treatment of the defendant under § 33-5-403, AND 
(3) only the juvenile court that has jurisdiction of the child or the circuit 
or criminal court before which the defendant’s criminal case is pending or 
that would hear the case if the defendant were bound over to the grand 


: 


jury has jurisdiction to hear a complaint filed under § 33-5-403. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 


IF AND ONLY IF 


Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


| 33-5-403. Prerequisites to involuntary commitment. 


(1) a person has an intellectual disability, AND 


(2) the person poses a substantial likelihood of serious harm under 
§ 33-6-501 because of the intellectual disability, AND 
(3) the person needs care, training, or treatment because of the intellec- 
tual disability, AND 
(4) all available less drastic alternatives to judicial commitment are 
unsuitable to meet the needs of the person, AND 
(5) the district attorney general files a complaint to require involuntary 
care and treatment under § 33-5-402, 

THEN 
(6) the person may be judicially committed to involuntary care and 
treatment in the custody of the commissioner in proceedings conducted in 





- History. 


Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


' Compiler’s Notes. 


For the Preamble to the act regarding chang- 


' ing the term “mental retardation” to “intellec- 
' tual disability”, please refer to Acts 2010, ch. 


1734. 

Acts 2010, ch. 734, § 1 provided that the 
‘Tennessee code commission is directed to 
change all references to “mental retardation”, 


» wherever such references appear in titles 33, 39 


conformity with chapter 3, part 6 of this title. 


and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
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by the provision on the day before the date of criteria deletion, OAG 85-082, 1985 Tenn. AG 
enactment of the act. LEXIS 212 (3/18/85). 


Attorney General Opinions. 
Constitutionality of involuntary commitment 


33-5-404. Finding of need for involuntary commitment by designated 
psychologists. 


No defendant may be judicially committed under § 33-5-403 unless the 
commissioner designates licensed physicians or licensed psychologists desig- 
nated as health service providers who file in the commitment proceeding two 
(2) certificates of need for training and treatment certifying that the defendant 
satisfies the requirements of § 33-5-403(1)-(4) and showing the factual foun- 
dation for the conclusions on each item. 


History. 510; Acts 1984, ch. 922, § 9; 1992, ch. 991, 
Acts 1975, ch. 248, § 13; 1976, ch. 764,§ 1; § 14; T.C.A., § 33-5-305(c); Acts 2000, ch. 947, 

1978; ch527)$/3;1978, ch) 667,'9 (2;71081).ch. 9) $a 1) 

449, § 2(20); 1982, ch. 862, § 13; T.C.A., § 33- 


33-5-405. Admission subject to availability of accommodation. 


A judicially committed defendant does not come into the custody of the 
commissioner until the commissioner determines that the state has an 
available suitable accommodation and designates a licensed state facility to 
admit the defendant. 


History. 510; Acts 1984, ch. 922, § 9; 1992, ch. 991, 
Acts 1975, ch. 248, § 18; 1976, ch. 764,§ 1; § 14; T.C.A. § 33-5-305(d); Acts 2000, ch. 947, 

1978, ch. 527, § 3; 1978, ch. 667, §. 2; 1981, ch. | § 1; 2002, ch. 730, § 29. 

449, § 2(20); 1982, ch. 862, § 13; T.C.A., § 33- 


33-5-406. Credit on sentence for time in custody. 


Whenever a person receives evaluation, training or treatment services under 
this part or part 5 of this chapter in connection with a criminal charge or 
conviction, wherever incarcerated, the person shall receive credit toward the 
satisfaction of the sentence for the time spent in the custody of the commis- 
sioner. 


History. T.C.A., §§ 33-515, 33-5-306; Acts 2000, ch. 947, 
Acts' 1975; ch. 248; § 13; 1976, ch. ’763,'$"4°" § 1. 


33-5-407. Court order as transfer. 


Without regard to its wording, any court order of commitment under this 
part shall be considered in law as a transfer of the person to the custody of the 
commissioner. 


History. 
Acts 1975, ch. 248, § 13; T.C.A., §§ 33-516, 
33-5-307; Acts 2000, ch. 947, § 1. 
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33-5-408. Periodic evaluations. 


(a) The commissioner shall cause each person committed under § 33-5-403 
or transferred under § 33-3-301 or chapter 3, part 4 of this title, to be 
evaluated as often as necessary but not less often than every six (6) months. 

(b) The commissioner or the commissioner’s designee shall report the 
details of the findings of the evaluation performed under subsection (a) 
regarding persons with intellectual disabilities committed under § 33-5-403. 
The report shall include an assessment of the person’s present condition and 
prospects for restoration to competence to stand trial, and shall be sent to the 
clerk of the court that ordered commitment, the person, the person’s attorney, 
parents, spouse, legal guardian or conservator, if any, and the district attorney 
general. 

(c) If, upon completion of the evaluation under subsection (a), the commis- 
sioner or the commissioner’s designee determines that a person with an 
intellectual disability transferred under § 33-3-301, no longer meets the 
standards under which the person was admitted, the person shall be immedi- 
ately discharged or transferred to the facility from which the person was 
transferred or to another appropriate facility of the department under § 33- 
3-301. 


History. 

Acts 1981, ch. 224, § 10; T.C.A., § 33-528; 
Acts 1984, ch. 922, § 10; T.C.A., § 33-5-308; 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 


and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 





33-5-409. Release of intellectually disabled offenders — Delivery to 
custody of court. 


(a) When the commissioner or the commissioner’s designee determines that 
any person committed under § 33-5-403, no longer meets the standards under 
which the person was committed, the decision maker shall immediately order 
the person’s release and cause the person to be discharged except as provided 
in subsection (b) or § 33-5-410. 

(b) When the commissioner or the commissioner’s designee determines that 
a person who was committed under § 33-5-403 and who is charged with a 
crime for which the person is subject to being tried is restored to competence 
to stand trial, the decision maker shall give notice of that fact to the clerk of the 
court that ordered the person’s commitment and deliver the person to the 
custody of the sheriff of the county from which the person was admitted, who 
shall transport the person back to the custody of the court. 
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History. 
Acts 1981, ch. 224, § 11; T.C.A., §§ 33-524, 
33-5-309; Acts 2000, ch. 947, § 1. 


33-5-410. Discharge proceedings for criminal defendant involuntarily 
committed to an intellectual disability facility. 


(a) Whenever an intellectual disability facility determines that a person, 
who has been committed under § 33-5-403 by a criminal court in connection 
with a capital offense or with a verdict of not guilty by reason of insanity on a 
capital offense, no longer meets the commitment standards under which the 
person was committed, it shall follow the procedures set out in this section to 
effect the person’s release from involuntary commitment. 

(b) When the intellectual disability facility determines that the person no 
longer meets the commitment criteria under which the person was committed, 
it shall notify the committing court of this fact and the reasons. The determi- 
nation by the department shall create a rebuttable presumption of its correct- 
ness. The court may, within ten (10) business days, holidays excluded, of 
receipt of the notice, set a hearing to be held within twenty-one (21) business 
days, holidays excluded, of receipt of the facility’s notice on whether the person 
continues to meet the commitment criteria under which the person was 
committed. The court shall send notice of the hearing to the following: the 
person, chief officer of the facility, the person’s counsel, the person’s next of kin, 
and the district attorney general. 

(c) If the court does not set a hearing and notify the facility within fifteen 
(15) business days, holidays excluded, of its receipt of the facility’s notice, the 
facility shall release the person from involuntary commitment. 

(d) The hearing to determine whether the person continues to meet the 
commitment criteria under which the person was committed shall be held 
within twenty-one (21) business days, holidays excluded, of the court’s receipt 
of notice from the facility. The person shall attend the hearing unless the 
person’s presence is waived in writing by counsel before the hearing. If the 
person does not have counsel, the court shall appoint counsel to represent the 
person. 

(e) Following the hearing, if the court finds by clear, unequivocal, and 
convincing evidence that the person meets the standards of § 33-5-403, it shall 
order the person’s return to the intellectual disability facility under the 
authority of the person’s commitment. Otherwise, it shall order the person’s 
release from commitment. 

(f) Either party may appeal a final adjudication under this section to the 
court of criminal appeals. 


History. tual disability”, please refer to Acts 2010, ch. 
Acts 1980, ch. 822, § 1; 1982, ch. 862, § 2; 734. 

T.C.A., § 33-313; Acts 1984, ch. 922, § 6; Acts 2010, ch. 734, § 1 provided that the 

T.C.A., § 33-5-310; Acts 2000, ch. 947, § 1; Tennessee code commission is directed to 


2010, ch. 714, § 1; 2010, ch. 734, § 1. change all references to “mental retardation’, 
wherever such references appear in titles 33, 39 
Compiler’s Notes. and 41, to “intellectual disability”, as supple- 


For the Preamble to the act regarding chang- ments are issued and volumes are replaced. 
ing the term “mental retardation” to “intellec- Acts 2010, ch. 734, § 7 provided that for 


{ 
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purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
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rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 5. 


PART 5 
MANDATORY COMMUNITY-BASED SERVICES 


33-5-501. Mandatory community-based services for felony defendant 
found incompetent to stand trial. 


IF AND ONLY IF 


(1) a court with criminal jurisdiction finds on proof by clear and convinc- 
ing evidence that an adult with an intellectual disability is: 


(A) charged with a felony, 
(B) incompetent to stand trial, 


(C) not committable under § 33-5-403, AND 
(D) at risk of becoming committable; AND 


(2) 


the department certifies to the court that there are funds available 


within the limits of the department’s line item appropriation for services 
under this section for service to the person, 


THEN 


(3) the court may order the person to participate in community-based 
services under a plan approved and developed by the department to attain 
and maintain competence to stand trial and reduce the risk of becoming 


committable. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-303, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
m1; 1975, ch. 248, § 13; 1976, ch. 763, § 4; 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667,§ 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 


‘T.C.A., §§ 33-313, 33-501, 33-505 — 33-507, 


33-010, 33-515, 33-516, 33-523, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1; 1992, ch. 981, 
§§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1; 1994, ch. 683, § 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 138; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 13; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 13; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1993, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 


§.23 1978, 0ch. 667.;8°15 1951, ‘ch. 224.9. 8: 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 
the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 

In order to effectuate the purposes of this 
section, funds were appropriated in Acts 2000, 
ch. 994. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 


33-5-502 


wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
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by the provision on the day before the date of 
enactment of the act. 


33-5-502. Mandatory community-based services for felony defendant 
found not guilty due to insanity based on an intellectual 


disability. 
IF AND ONLY IF 


(1) a court with criminal jurisdiction finds on proof by clear and convinc- 
ing evidence that a person with an intellectual disability: 


(A) is charged with a felony, 


(B) is acquitted of the charge on a verdict of not guilty by reason of 
insanity because of an intellectual disability at the time of the commis- 


sion of the crime, 


(C) is not committable under § 33-5-403, 
(D) requires training or treatment because of the intellectual disability, 


AND 


(E) is likely to meet the standards of § 33-5-403 without the training or 


treatment, AND 


(2) the department certifies to the court that there are funds available 
within the limits of the department’s line item appropriation for services 
under this section for service to the person, 


THEN 


(3) the court may order the person to participate in community-based 
services under a plan approved and developed by the department to avoid 
deterioration to the point where the person would be committable. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-3038, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
§ 1: 1975, ch. 248, 8.13: 1976. ch.s/G3. Su4: 
1976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667, § 2; 1980, ch. 822,§ 1; 1981, ch. 224, §§ 5, 
6, 10; 1982, ch. 862, § 2; 1983, ch. 328, § 10; 
T.C.A., §§ 33-313, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-523, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989). ch; .504,. 8 .1;..1992. ‘ch. 981; 
§§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 288, 
§ 1; 1994, ch. 683, § 1; 1995, ch. 468, § 1; 2000, 
ch. 947, § 6); § 33-5-102 (Acts 1975, ch. 248, 
§ 18; T.C.A. § 33-502), which was repealed by 
Acts 1998, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 18; T.C.A. § 33-503), which was 
repealed by Acts 1993, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 13; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1998, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
§ 2: 1978, .ch, 667p$ed; 198lgcehw2245 $48; 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 


the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 

In order to effectuate the purposes of this 
section, funds were appropriated in Acts 2000, 
ch. 994. Funding was provided in Acts 2000, ch. 
994. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 
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33-5-503. Mandatory community-based services for capital defendant 
committed under § 33-5-403 but no longer meeting the 
standards for commitment. 


IF AND ONLY IF 


(1) a court with criminal jurisdiction finds on proof by clear and convinc- 
ing evidence that a person with an intellectual disability: 
(A) has been committed under § 33-5-403 in connection with a capital 
offense or with a verdict of not guilty by reason of insanity on a capital 


offense, 


(B) no longer meets the standards under which the person was com- 


mitted, AND 


(C) has a condition that requires training or treatment without which 
the person would again meet commitment standards, AND 
(2) the department certifies to the court that there are funds available 
within the limits of the department’s line item appropriation for services 
under this section for service to the person, 


THEN 


(3) the court may order the person to participate in community-based 
services under a plan approved and developed by the department to 
prevent the person’s deterioration to the point where the person would be 


committable. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

Former chapter 5, §§ 33-5-101, 33-5-105, 33- 
5-201, 33-5-301 — 33-5-303, 33-5-305 — 33-5- 
310, 33-5-401 — 33-5-412 (Acts 1971, ch. 289, 
8 1; 1975, ch. 248, § 13; 1976, ch. 763, § 4; 
£976, ch. 764, § 3; 1978, ch. 527, § 3; 1978, ch. 
667,§ 2; 1980, ch. 822, § 1; 1981, ch. 224, §§ 5, 
15, 10; 1982, ch. 862, § 2; 1983, ch. 323, § 10; 
T.C.A., §§ 33-313, 33-501, 33-505 — 33-507, 
33-510, 33-515, 33-516, 33-528, 33-524, 33- 
1601; Acts 1984, ch. 922, §§ 6, 8-11; 1988, ch. 
828, § 2; 1989, ch. 504, § 1; 1992, ch. 981, 
8§ 2-13, 15; 1992, ch. 991, § 14; 1993, ch. 283, 
§ 1; 1994, ch. 683,§ 1; 1995, ch. 468, § 1; 2000, 
ch. 947, §.6); § 33-5-102 (Acts 1975, ch. 248, 
§ 18; T.C.A. § 33-502), which was repealed by 
Acts 1993, ch. 283, § 2; § 33-5-103 (Acts 1975, 
ch. 248, § 138; T.C.A. § 33-503), which was 
repealed by Acts 19938, ch. 283, § 2; § 33-5-104 
(Acts 1975, ch. 248, § 18; 1976, ch. 763, § 3; 
1978, ch. 527, § 1; T.C.A. § 33-504), which was 
repealed by Acts 1998, ch. 283, § 2; and § 33- 
5-304 (Acts 1975, ch. 248, § 13; 1978, ch. 527, 
® 2; 1978, ch. 667, § 1; 1981, ch. 224, §. 8; 
T.C.A., § 33-508), which was repealed by Acts 
1984, ch. 922, § 33, is deleted and replaced in 


the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 

In order to effectuate the purposes of this 
section, funds were appropriated in Acts 2000, 
ch. 994. Funding was provided in Acts 2000, ch. 
994. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


_ 83-5-504. Development of community-based services plan — Maximum 


duration. 


If upon completion of an evaluation of a person under § 33-5-403 or 
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§ 33-5-408, the department determines that the person meets the standards in 
§ 33-5-501, § 33-5-502, or § 33-5-503, the department shall attempt to 
develop a community-based services plan for the person for the purpose stated. 
The plan shall be for a maximum of two (2) years, and no person shall 


participate in the plan for more than two (2) years. 


History. 
Acts 2000, ch. 947, § 1. 


33-5-505. Hearing on contest of plan. 


If a defendant contests a plan proposed by the department under § 33-5-501, 
§ 33-5-502, or § 33-5-503, the court shall hold a hearing within seven (7) days 
of receipt of the request to determine whether the plan is programmatically 
appropriate and legally permissible. The court shall either approve the plan or 
approve the plan as modified by the department to correct deficiencies found by 
the court. 


History. 
Acts 2000, ch. 947, § 1. 


33-5-506. Assessment of service recipient’s needs and progress — 
Report to court. 


A service provider with a service recipient under § 33-5-501, § 33-5-502, or 
§ 33-5-503 shall assess the service recipient’s needs at least every six (6) 
months and shall report to the court every six (6) months on the person’s 
progress toward the goal of the plan and on the person’s use of the service. A 
service provider may request the court to release the service recipient from the 
plan at any time. 


History. 
Acts 2000, ch. 947, § 1. 


33-5-507. Termination of community-based services. 


If, after two (2) years of intensive training on a department-approved 
competence to stand trial curriculum under § 33-5-501, the defendant has not 
made substantial progress to attain competence to stand trial, the service 
provider shall assess the defendant’s needs and may terminate the service 
plan and recommend to the court that the defendant be referred to other 
mental health or intellectual disability services as deemed appropriate. The 
service provider shall report its conclusion to the court before terminating 
services. 


History. 
Acts 2000, ch. 947, § 1; 2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 


Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 
Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 


considered to refer to mental retardation, as 
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defined by that provision on the day before the wise affect the eligibility for services or the 
date of enactment of the act. rights or responsibilities of individuals covered 

Acts 2010, ch. 734, § 8 provided that nothing _ by the provision on the day before the date of 
in the act shall be construed to alter or other- enactment of the act. 


PART 6 


STATEWIDE PLANNING AND POLICY COUNCIL FOR 
THE DEPARTMENT OF INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 


33-5-601. Statewide planning and policy council created — Chair — 
Officers — Membership — Expenses — Meetings — Terms 
of service — Removal. 


(a) There is created the statewide planning and policy council for the 
department of intellectual and developmental disabilities to assist in planning 
a comprehensive array of high quality prevention, early intervention, treat- 
ment, and habilitation services and supports and to advise the department on 
policy, budget requests, and developing and evaluating services and supports. 

(b)(1) The statewide planning and policy council shall be composed of not 
less than eleven (11) members, not including ex officio members. The 
governor shall appoint the chair of the council. The speaker of the senate and 
the speaker of the house of representatives shall each appoint one (1) 
legislator as a member of the council. The commissioner of intellectual and 
developmental disabilities shall serve, ex officio, as secretary to the council 
and, if the chair is not present at a meeting, shall designate a member to 
serve as chair for the meeting. The governor is ex officio a member of the 
council and may appoint representatives of state agencies as ex officio 
members of the council. The governor shall appoint one (1) at-large 
representative. 

(2) The commissioner of intellectual and developmental disabilities shall 
appoint five (5) members to represent intellectual and developmental 
disabilities, of which, two (2) shall be service recipients or members of 
families of service recipients, one (1) shall be a representative for children, 
one (1) shall be a intellectual and developmental disabilities service pro- 
vider, and one (1) shall represent others affected by intellectual and 
developmental disability issues. Additionally, the commissioner of intellec- 
tual and developmental disabilities shall appoint one (1) representative for 
elderly service recipients and at least one (1) at-large representative. 

(3) At least a majority of the council’s membership shall consist of current 
or former service recipients and members of service recipient families. 

(c) The members of the statewide planning and policy council shall receive 
no compensation. 

(d) The statewide planning and policy council shall meet quarterly at a 
place designated by the chair and may meet more often upon the call of the 
chair or a majority of the members. 

(e) Terms on the council shall be three (3) years except that the chair and 
members appointed by the speakers shall have terms of two (2) years. 
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(f) The appointing authority may remove a member for failure to attend at 
least one-half (4) of the scheduled meetings in any one-year period or for other 


good cause. 


History. 
Acts 2010, ch. 1100, § 44. 


Compiler’s Notes. 

The statewide planning and policy council for 
the department of intellectual and developmen- 
tal disabilities, created by this section, termi- 
nates June 30, 2022. See §§ 4-29-112, 4-29-2438. 

Acts 2010, ch. 1100, § 153 provided that the 


health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 


of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 


33-5-602. Duties of council. 


(a) The statewide planning and policy council shall advise the commissioner 
of intellectual and developmental disabilities as to plans and policies to be 
followed in the service systems and the operation of the department of 
intellectual and development disabilities programs and facilities, recommend 
to the general assembly legislation and appropriations for the programs and 
facilities, advocate for and publicize the recommendations, and publicize 
generally the situation and needs of persons with intellectual or developmental 
disabilities and their families. 

(b) The statewide planning and policy council shall especially attend to: 

(1) Identification of common areas of concern to be addressed by the 
service areas; 

(2) The needs of service recipients who are children or elderly and of 
service recipients with combinations of intellectual or developmental dis- 
abilities and other conditions; 

(3) Evaluation of needs assessment, service, and budget proposals; 

(4) Reconciliation of policy issues among the service areas; and 

(5) Annual review of the adequacy of this title to support the service 
systems. 

(c) The statewide planning and policy council, in conjunction with the 
commissioner of intellectual and developmental disabilities, shall report 
annually to the governor on the service systems, including programs, services, 
supports, and facilities of the department of intellectual and developmental 
disabilities, and may furnish copies of the reports to the general assembly with 
recommendations for legislation. The statewide planning and policy council 
may make other reports to the governor and to the general assembly as the 
council deems necessary. The commissioner of intellectual and developmental 
disabilities shall make the reports available to the public, including on the 
internet and by other appropriate methods. 


History. 
Acts 2010, ch. 1100, § 44. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 158 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 


health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
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promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
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general assembly members of publication of 
report, § 3-1-114. 


compiled in title 4, chapter 5. 


Cross-References. 
Reporting requirement satisfied by notice to 


Section 


33-6-101. 
33-6-102. 
33-6-103. 


33-6-104. 
33-6-105. 


33-6-106. 
33-6-107. 
33-6-108. 
33-6-109. 


33-6-201. 
33-6-202. 
33-6-203. 
33-6-204. 
33-6-205. 
33-6-206. 
33-6-207. 
33-6-208. 


33-6-301. 
33-6-302. 
33-6-303. 
33-6-304. 
33-6-305. 
33-6-306. 
33-6-307. 
33-6-308. 
33-6-309. 
33-6-310. 
33-6-311. 


33-6-401. 
33-6-402. 
33-6-403. 
33-6-404. 
33-6-405. 
33-6-406. 
33-6-407. 
33-6-408. 
33-6-409. 
33-6-410. 
33-6-411. 


CHAPTER 6 
MENTAL HEALTH SERVICE 


Part 1. Mental Health Service System 


Applicability of title to persons with mental illness and serious emotional disturbance. 

Development of system — Purpose. 

Priority population — Standards of care — Funding — Legislative intent — Contract 
with licensed community mental health agency. 

Community-based screening process — Prescreening agents. 

Certificate of need required for admission of publicly funded person — Psychiatric 
emergency services — Funding for services for uninsured persons. 

Persons not meeting admission criteria. 

Treatment review committees. 

Admissions to a state-owned or operated hospital or treatment resource. 

Quarterly report on the implementation and impact of available suitable accommoda- 
tions. 


Part 2. Voluntary Admission to Inpatient Treatment 


Persons who may apply for voluntary admission. 

Admission upon finding of need for hospitalization. 

Limitations on admission of child. 

Admissions review committee — Members — Expenses. 

Approval of commitment. 

Request for release. 

Procedure for release following request. 

Notification of parent, guardian or custodian prior to release of child. 


Part 3. Persons with Severe Impairments 


“Severe impairment” defined. 

Detention of persons with severe impairments — Record. 
Examination of person. 

Detention following finding of severe impairment. 
Extended detention after confirmation of initial finding. | 
Notice of status and rights as service recipient. 

Request for release. 

Release of person no longer in need of immediate care. 


Admission of person to treatment facility beyond seventy-two-hour period. 


Monitoring of admissions to ensure service recipients’ rights. 
Service under this part not substitute for outpatient care. 


Part 4. Emergency Involuntary Admission to Inpatient Treatment 


Emergency detention. 

Detention without warrant authorized. 

Admission to treatment facility. 

Certificate of need for emergency treatment and transportation. 

[Reserved.] 

Transportation of detainee to treatment facility. 

Examination to determine need for hospitalization. 

Admission of person already at treatment facility. 

[Reserved.] 

Admission of detainee to state facility. 

Admission of detainee to private or local facility with contractual relationship with 
state. 


Section 


33-6-412. 
33-6-413. 
33-6-414. 
33-6-415. 
33-6-416. 
33-6-417. 
33-6-418. 
33-6-419. 
33-6-420. 
33-6-421. 
33-6-422. 
33-6-423. 
33-6-424. 


33-6-425. 


33-6-426. 
33-6-427. 


33-6-501. 
33-6-502. 
33-6-503. 
33-6-504. 
33-6-505. 
33-6-506. 
33-6-507. 
33-6-508. 
33-6-509. 
33-6-510. 


33-6-601. 
33-6-602. 
33-6-603. 
33-6-604. 
33-6-605. 
33-6-606. 
33-6-607. 
33-6-608. 


33-6-609. 
33-6-610. 


33-6-611. 


33-6-612. 
33-6-613. 
33-6-614. 
33-6-615. 


33-6-616. 
33-6-617. 
33-6-618. 
33-6-619. 
33-6-620. 
33-6-621. 
33-6-622. 
33-6-623. 
33-6-624. 


33-6-701. 
33-6-702. 
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Admission of detainee to other private or local facility — Payment for services. 

Notice of admission to general sessions court — Notice of defendant’s rights and status. 

Detention for twenty-four (24) hours if judge not available. 

Treatment not to render defendant unable to participate in probable cause hearing. 

Order of admission — Notice to next of kin or representative. 

Release or transfer prior to hearing. 

Procedure for probable cause hearing. 

Notice to court of legal representation — Appointment of counsel. 

Waiver of hearing. 

Filing of certificates of need. 

Finding of probable cause — Involuntary commitment for care for up to fifteen (15) days. 

Release of defendant if findings not made by court. 

Release of defendant if chief officer determines certificates of need not supported by 
facts. 

Detention not to be at jail or other criminal custodial facility unless defendant under 
arrest for crime. 

Certification by physician required. 

Authority of licensed psychologist or other mental health professional. 


Part 5. Nonemergency Involuntary Admission to Inpatient Treatment 


“Substantial likelihood of serious harm” defined. 

Prerequisites to judicial commitment for involuntary care and treatment. 

Two (2) certificates of need required — Defendants under sixteen (16) years of age. 
Persons who may file complaint for commitment under this part. 

Commitment to state facility. 

Commitment to other public or private facility. 

Commitment to contract facility — Conformance with contract. 

Commitment to non-state facility where third-party payment has been arranged. 
Suitable accommodations required. 

Person eligible for care as armed forces veteran. 


Part 6. Mandatory Outpatient Treatment 


Disclosure of patient information relating to outpatient treatment. 

Release from hospitalization subject to outpatient treatment. 

Outpatient treatment plan. 

Review of plan. 

Discharge of patient — Notice to court of discharge subject to outpatient treatment. 

Amendment of outpatient treatment plan. 

Payment for outpatient services. 

Admission to treatment facility — Outpatient care suspended — Outpatient care 
reinstituted following release. 

Failure to comply with outpatient treatment plan — Action to enforce. 

Hearing to determine compliance — Findings — Order to comply — Recommitment 
upon failure or inability to comply. 

Failure to appear at hearing — Custody order — Transportation to hospital — 
Admission — Notice to attorney or other representative. 

Failure to appear where no affidavit by qualified mental health professional. 

Substitution of qualified mental health professional. 

Findings by qualified mental health professional — Release. 

Findings by qualified mental health professional — Recommitment — Notice to 
representative, next of kin and court. 

Recommitment hearing. 

Person eligible for discharge. 

Rights of defendant in proceedings under this part. 

Dismissal of proceedings pending against person recommitted under this part. 

Termination of legally mandated outpatient care — Notice to court. 

Reinstatement of mandatory outpatient care. 

Hearing on reinstatement order. 

Outpatient treatment obligation limited to six (6) months. 

Pilot program for patients to receive assisted outpatient treatment. 


Part 7. Discharge from Inpatient Treatment 


Review of admitted persons to determine eligibility for discharge. 
Request for current examination of mental condition — Payment. 
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Section 
33-6-703. 


33-6-704. 
33-6-705. 
33-6-706. 


33-6-707. 
33-6-708. 


33-6-801. 
33-6-802. 
33-6-803. 
33-6-804. 
33-6-805. 


33-6-901. 


33-6-902. 


33-6-1001. 
33-6-1002. 
33-6-1003. 
33-6-1004. 
33-6-1005. 
33-6-1006. 
33-6-1007. 
33-6-1008. 
33-6-1009. 
33-6-1010. 
33-6-1011. 
33-6-1012. 


33-6-1013. 
33-6-1014. 
33-6-1015. 
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Discharge of person eligible for release — Petition for review where one (1) or more 
physicians finds admission no longer needed. 

Procedure for reviewing petition. 

Discharge of person no longer meeting standards for admission. 

Discharge of involuntarily committed person — Person no longer mentally ill or in 
remission — Person unlikely to cause harm — Voluntary outpatient treatment 
possible. 

Persons eligible for discharge subject to mandatory outpatient treatment. 

Discharge procedure for involuntarily committed persons. 


Part 8. Sex Offenders 


Part definitions. 

Examination upon conviction for sex crime. 

Certification for treatment. 

Examination prior to release — Petition for commitment. 
Post-plea treatment system. 


Part 9. Special Provisions for Mental Health Transportation 


Transportation of persons under part 4 or 5 of this chapter by sheriff, secondary 
transport agent, municipal officer or other authorized person. 
Transportation of patient to hospital — Temporary detention. 


Part 10. Declarations for Mental Health Treatment 


Declaration for mental health treatment authorized — Contents. 

“Incapable of making mental health treatment decisions” defined. 

Duration of declaration — Expiration — Revocation. 

Signature required — Witnesses. 

Effective date and applicability of declaration — Compliance. 

Care contrary to declaration — Authorization by review committee — Emergency. 

Declaration superior to powers of conservator. 

New mental health care provider to receive copy of declaration. 

Effect of declarations executed in another state. 

Incorporation into durable power of attorney for health care. 

Immunity for actions taken or not taken in good faith reliance on declaraton. 

Admission to treatment not to be conditioned on execution of declaration for mental 
health treatment. 

Destruction or alteration of declaration prohibited — Penalty. 

Standard form for declaration for mental health treatment. 

Providers to have written policies and procedures relating to declarations for mental 
health treatment. 


PART 1 
MENTAL HEALTH SERVICE SYSTEM 


_ 33-6-101. Applicability of title to persons with mental illness and 


serious emotional disturbance. 


Services to persons with mental illness and serious emotional disturbance 
are governed generally by this title, including chapters 1-4, 7, 8 and 9. 


History. 


Acts 2000, ch. 947, § 1. 
Compiler’s Notes. 


Former 


33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch. 127, §§ 1, 3; 4; 1963, ch. 315, §§ 1, 2;'1965, 


ch. 38, §§ 


1967, ch. 58, § 1;1973, ch. 127, § 11; 1974, ch. 
464, § 3; 1974, ch. 802, §§ 48, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, §§ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch. 764, §§ 2, 3; 1977, ch. 165, § 1; 1977, 
ch. 386, § 2; 1977, ch. 449, §§ 1, 2; 1978, ch. 
527, §§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 


chapter 6, §§ 33-6-101 — 33-6-111; 


37-40, 43, 45, 46; 1967, ch. 44, § 1; 


33-6-102 


3-11; 1983, ch. 323, §§ 8, 9, 11, 13, 14, 17-22, 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 487, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 


33-6-102. Development of system — 
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1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 19938, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Purpose. 


The department shall maintain a system to assure the most appropriate and 
effective services for publicly funded service recipients. 


History. 
Acts 1985, ch. 437, § 31; T.C.A., § 33-2-601; 
Acts 2000, ch. 947, § 1. 


Attorney General Opinions. 

T.C.A. §§ 33-6-102 to 33-6-106 are compat- 
ible with the Emergency Medical Treatment 
and Active Labor Act (EMTALA), 42 U.S.C. 
§ 1395dd, regardless of whether or not an 


vides in-patient mental health treatment, and, 
therefore, there is no federal preemption, OAG 
01-078, 2001 Tenn. AG LEXIS 69 (5/8/01). 
T.C.A. §§ 33-6-102 to 33-6-106 do not conflict 
with the settlement agreement in a case in the 
U.S. District Court for the Middle District of 
Tennessee as the settlement agreement applied 
to the TennCare program and its contractors, 
rather than to general state law, OAG 01-078, 


examination takes place at a facility that pro- 2001 Tenn. AG LEXIS 69 (5/8/01). 


33-6-103. Priority population — Standards of care — Funding — 
Legislative intent — Contract with licensed community 
mental health agency. 


(a) The department shall identify adults with severe disabling mental 
illness and children with serious emotional disturbance. 

(b) Persons described in subsection (a) are a priority population for the 
department’s mental health services and supports. The department shall set 
the array of services and supports for this priority population annually in its 
plan. The state will fund and the department will maintain the array of 
services and supports for persons in this priority population. Consistent with 
applicable eligibility requirements, the state may provide the funding for the 
services through the medicaid program or any waiver granted under the 
medicaid program, specifically including TennCare, other public funds, or 
private funds. 

(c) It is the legislative intent that the department of mental health and 
substance abuse services maintain the funding amount and the extent of 
services of the behavioral health safety net of the state at least at the 
annualized levels provided as of January 1, 2009. In the event that appropria- 
tions to the department are not sufficient to continue funding these critical 
services at a level at least equivalent to the services being provided as of 
January 1, 2009, then the department shall provide a report to the planning 
and policy council created by § 33-1-401 and the fiscal review committee 
created by § 3-7-101. The report shall identify all means the department 
intends to use to increase resources available. 

(d) The department may contract with any licensed community mental 
health agency for the provision of services under the behavioral health safety 
net, as long as the community mental health agency is able to sufficiently 
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demonstrate to the department that the community mental health agency is 
able to provide to individuals who will be served under the behavioral health 
safety net all of the behavioral health services that are included within adult 


behavioral health services for the seriously and persistently mentally ill, as 


defined in § 71-5-103. 


History. 

Acts 1994, ch. 861, §8§ 1-4; T-C.A., § 33-1- 
208; Acts 2000, ch. 947, §§ 1, 6; 2002, ch. 730, 
§ 30; 2009, ch. 95, § 3; 2010, ch. 1100, § 45; 
2012, ch..575, $ 1; 2020, ch, 578, § : 1. 


Compiler’s Notes. 

For the Preamble to the act regarding the 
behavioral health safety net of Tennessee, 
please refer to Acts 2009, ch. 95. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


Attorney General Opinions. 
The general sessions court has jurisdiction 


33-6-104. Community-based 
agents. 


screening process — 


over services provided to mentally ill persons 
on an involuntary basis, beginning with their 
transportation and involuntary admission for 
diagnosis, evaluation, and treatment of mental 
illness, and continuing through their discharge, 
OAG 00-172, 2000 Tenn. AG LEXIS 175 
(11/8/00). 

A law enforcement officer may transport per- 
sons in custody to a physician, doctoral level 
psychologist, or certain other medical profes- 
sionals designated by the commissioner, for 
immediate examination and certification for 
care and treatment, OAG 00-172, 2000 Tenn. 
AG LEXIS 175 (11/8/00). 

The sheriff is primarily responsible for the 
transportation of a person who has been certi- 
fied in need of inpatient care and treatment and 
must be transported to a hospital or treatment 
resource for admission, OAG 00-172, 2000 
Tenn. AG LEXIS 175 (11/8/00). 

Transportation that occurs after a person has 
been transported to a hospital or treatment 
resource where the person is proposed to be 
admitted is the responsibility of the personnel 
of the hospital or treatment resource, OAG 
00-172, 2000 Tenn. AG LEXIS 175 (11/8/00). 

The entity responsible for transporting per- 
sons with mental illness must provide trans- 
portation services 24 hours per day, OAG 00- 
172, 2000 Tenn. AG LEXIS 175 (11/8/00). 


Prescreening 


(a) The department shall maintain a community-based screening process 
designed to provide alternatives to hospitalization, minimize length of confine- 
ment, promote speedy return to the community, and maximize each service 
recipient’s ability to remain in a community setting. | 

(b) As part of the system the commissioner shall designate individuals to 
serve aS mandatory prescreening agents. The commissioner may base desig- 
nation on criteria consistent with § 33-6-427 and may set limits on an agent’s 
authority. The commissioner may decline to designate a person who satisfies 
the requirements of § 33-6-427. The commissioner may remove authority as a 
mandatory prescreening agent from a person without cause. Designation of a 
person as a mandatory prescreening agent does not vest any property right, 
and limitations on authority and removal of designation as a mandatory 
prescreening agent are not governed by the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, or by title 8, chapter 30. 

(c) An agent has only the authority designated by the commissioner and, if 
the agent is not a physician, the authority of the agent terminates if the person 
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no longer satisfies § 33-6-427. An agent’s authority is valid in connection with 
hospitalization of a privately funded person at a private hospital or treatment 
resource only if the private hospital or treatment resource files notice of 
acceptance of the designated person’s authority with the commissioner. 

(d) When performing the duties authorized by this section an individual 
agent shall be considered to be a state employee pursuant to § 8-42-101(3)(D). 
When performing the duties authorized by this section an individual agent 
shall not be considered as an employee of such agent’s regular employer, and 
the agent’s regular employer, whether public or private, shall not be held liable 
in any damages to any person or government entity in a civil action for injury, 
death or loss to person or property that allegedly results from the actions of the 
individual agent while acting as a state employee pursuant to this section. 


History. 
Acts 2000, ch. 947, § 1; 2001, ch. 377, § 3; 
2002, ch: 730, '$' 31:°2010; ch'o33, $1" 


33-6-105. Certificate of need required for admission of publicly funded 
person — Psychiatric emergency services — Funding for 
services for uninsured persons. 


(a) A person with mental illness or serious emotional disturbance shall not 
be involuntarily admitted or committed to a state owned or operated hospital 
or treatment resource under chapter 6, part 4, of this title unless a mandatory 
prescreening agent provides one of the certificates for each set of certificates of 
need required by §§ 33-6-309, 33-6-404 and 33-6-408. If a mandatory pre- 
screening agent cannot examine the person within two (2) hours of the request 
to examine the person, then a licensed physician or a licensed psychologist 
with health service provider designation may examine the person and may 
provide one of the certificates if the physician or psychologist, in consultation 
with a member of a crisis response service designated by the commissioner to 
serve the county, determines that all available less drastic alternatives to 
placement in a hospital or treatment resource are unsuitable to meet the needs 
of the person. 

(b) To the extent that funds are made available and in the interest of public 
safety, the department of mental health and substance abuse services shall 
coordinate with other departments and agencies of state government, commu- 
nity mental health centers and other health care providers to promote access 
to a continuum of appropriate services for persons in psychiatric emergencies, 
including, but not limited to, the following components: 

(1) A toll-free telephone number for twenty-four-hour access, seven (7) 
days a week. The telephone line shall be linked to an appropriate psychiatric 
emergency service provider staffed by qualified personnel in order to provide 
crisis triage and intervention; 

(2) Telephone and walk-in triage screening, telephone and mobile or 
walk-in face-to-face clinical assessment, intervention and follow-up; and 

(3) Access to crisis respite and crisis stabilization beds. 

(c) It is the legislative intent that the department of mental health and 
substance abuse services maintain funding for the portion of the emergency 
psychiatric services continuum for persons in need of such services who are not 
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eligible for the TennCare program and are otherwise uninsured. In the event 
that appropriations to the department are not sufficient to fully support this 
portion of the emergency psychiatric services continuum, at least at the 
annualized levels provided as of January 1, 2009, then the department shall 
provide a report to the planning and policy council created by § 33-1-401 and 
the fiscal review committee created by § 3-7-101. The report shall identify all 


means the department intends to use to continue to make resources available. 


History. 

Acts 2000, ch. 947, § 1; 2002, ch. 730, § 32; 
2009, ch. 404, §§ 1, 2; 2010, ch. 1100, § 45; 
2012, ch. 575, § 1. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 


Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


Attorney General Opinions. 

Applicability to “publicly funded or poten- 
tially publicly funded persons” is consistent 
with stated purpose and with federal policy and 
case law requiring that treatment occur in the 
least restrictive environment; thus, there is a 
rational relationship to a legitimate govern- 
mental interest and there is no violation of 
provider nondiscrimination obligations under 


TennCare or other provider contracts, OAG 
01-078, 2001 Tenn. AG LEXIS 69 (5/8/01). 


act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-6-106. Persons not meeting admission criteria. 


(a) If a mandatory prescreening agent performs the initial evaluation of a 
person for admission and determines that the person does not meet admission 
criteria, the mandatory prescreening agent shall assure that the person has 
alternative services available and offered if appropriate. The mandatory 
prescreening agent shall contact the person within twelve (12) hours to 
determine outcome and complete follow-up as necessary. If the prescreening is 
performed by a physician or psychologist as authorized by § 33-6-105, the 
crisis response service shall contact the person within twelve (12) hours to 
determine outcome and complete follow-up as necessary. 

(b) Transportation to and admission of a person to a state owned or operated 
hospital or treatment resource shall not begin until a mandatory prescreening 
agent or physician or psychologist as authorized by § 33-6-105 completes a 
certificate of need. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 33. 


_ 33-6-107. Treatment review committees. 


(a) All inpatient providers of mental health services shall have treatment 
review committees to make decisions for service recipients who are admitted to 
inpatient facilities and lack capacity under § 33-3-218 as determined under 
rules adopted under § 33-3-217 to make decisions for themselves on treat- 
ment, release of information to other qualified mental health professionals, 
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other treatment agencies, providers, or a family member, and getting informa- 
tion from other treatment agencies or providers. 

(b) The treatment review committee shall be composed of at least four (4) 
members. No one who is a member of a service recipient’s treatment team may 
be a member of the treatment review committee. The treatment review 
committee should include a licensed physician, a service recipient advocate, 
and two (2) who are qualified mental health professionals, licensed pharma- 
cists, or clinical chaplains. A treatment review committee that considers 
treatment for a physical condition or illness must include a physician, 
physician assistant, or nurse practitioner. The treatment review committee 
shall encourage service recipients who are sixteen (16) years of age or older and 
the conservator or surrogate decision maker on behalf of a service recipient 
who is sixteen (16) years of age or older to participate with the treatment 
review committee to the extent possible. The treatment review committee shall 
make every effort to obtain the participation of parents, legal custodian, or 
legal guardian in the meeting if the service recipient is a child and not 
emancipated. The service recipient’s family members, legal custodian, legal 
guardian, conservator, or attorney-in-fact under a durable power of attorney 
for health care may attend the meeting. 

(c) The treatment review committee shall not override a decision by a 
parent, legal custodian, or legal guardian of a service recipient who is an 
unemancipated child, or a conservator of a service recipient. 

(d) A person committed involuntarily to a hospital or treatment resource 
who does not lack capacity to make a decision on treatment may be given 
treatment over the service recipient’s objection only if the service recipient’s 
treatment review committee approves the treatment. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 34; 
2004, ch. 565, § 9; 2005, ch. 150, § 2. 


33-6-108. Admissions to a state-owned or operated hospital or treat- 
ment resource. 


Notwithstanding any other law to the contrary, all admissions or transfers to 
a state-owned or operated hospital or treatment resource shall be subject to 
available suitable accommodations, as defined in § 33-1-101, and no admission 
to a state-owned or operated hospital or treatment resource shall occur until 
the department has designated the state-owned or operated facility as having 
available suitable accommodations; provided, that if there are no suitable 
available accommodations at the time of the determination, then the commis- 
sioner shall expeditiously find a state-owned or operated hospital or treatment 
resource to accommodate the person upon the availability of suitable available 
accommodations. 


History. operation and funding of state government and 
Acts 2009, ch. 531, § 36. to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


4 9 
Compiler’s Notes. please refer to Acts 2009, ch. 531. 


For the Preamble to the act concerning the 
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33-6-109. Quarterly report on the implementation and impact of avail- 
able suitable accommodations. 


The department shall report quarterly to the health committee of the house 
of representatives, the health and welfare committee of the senate, and the 
finance, ways and means committees of both the house of representatives and 
the senate on the implementation and the impact of available suitable 
accommodations, including the number and length of any delayed admissions. 


History. operation and funding of state government and 
Acts 2009, ch. 531, § 57; 2013, ch. 236,§ 51. to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


7 9 
Epes Otes: please refer to Acts 2009, ch. 531. 


For the Preamble to the act concerning the 


PART 2 
VOLUNTARY ADMISSION TO INPATIENT TREATMENT 


33-6-201. Persons who may apply for voluntary admission. 


(a) The following persons may apply for admission to a public or private 
hospital or treatment resource for diagnosis, observation and treatment of a 
mental illness or serious emotional disturbance: 

(1) Aperson who is sixteen (16) years of age or over and who does not lack 
capacity to apply under § 33-3-218; 

(2) A parent, legal custodian, or legal guardian who is acting on behalf of 
a child; 

(3) A conservator whom the appointing court has expressly granted 
authority to apply for the person’s admission to a hospital or treatment 
resource for mental illness or serious emotional disturbance; 

(4) A qualified mental health professional acting on the basis of the terms 
of the person’s declaration for mental health treatment; 

(5) A person’s attorney in fact under a durable power of attorney for 
health care, under title 34, chapter 6, part 2; 

(6) Acaregiver under title 34, chapter 6, part 3, who is acting on behalf of 
a child; or 

(7) An individual acting as an agent under the Tennessee Health Care 
Decisions Act, compiled in title 68, chapter 11, part 18 or an individual 
designated as a surrogate under § 68-11-1806(a). 

(b) An individual’s surrogate as designated under § 68-11-1806(c) may also 
apply for such admission provided no person may be admitted by a surrogate 
under this subsection (b) for more than twenty-one (21) consecutive days 
unless a petition has been filed pursuant to part 5 of this chapter, or unless an 
individual who meets any of the criteria set out in subdivisions (a)(1)-(7) of this 
section applies for voluntary admission subsequent to an application by a 
surrogate for voluntary admission under this section. 


History. Compiler’s Notes. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 35; Former chapter 6, §§ 33-6-101 — 33-6-111; 
2004, ch. 565, § 4; 2013, ch. 238, § 1. 33-6-201 — 33-6-209; 33-6-301 — 33-6-306 


33-6-202 


(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch. 127, §§ 1:3, 4; 1963, ch..315, $$ 1, 2;.1965, 
ch. 38, §§ 37-40, 43, 45, 46; 1967, ch. 44, § 1; 
1967, ch. 58, § (151973) ch. .127,.§ 11; 1974, ch. 
464, § 3; 1974, ch. 802, §§ 48, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, §§ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch), 764) §$) 2.301977) ch. 165, $7 192077, 
ch. 386,..§. 2:\1977, ch,.449, 8Sd0 21978, ch. 
527, 8§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§  2(21);1981; ch: 536, §)1;.1982,'ch. 862; § 1, 
3-11; 1983, ch. 328, §§ 8, 9, 11, 18, 14, 17-22, 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 487, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
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1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 19938, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 

Definitions applicable throughout title, § 33- 
1-101. 

Family support programs and services, title 
33, ch. 5, part 2. 

Intellectual disability, voluntary hospitaliza- 
tion, § 33-5-301. 


Attorney General Opinions. 

Release of minor voluntarily admitted to 
mental health hospital, OAG 88-156, 1988 
Tenn. AG LEXIS 157 (8/29/88). 


NOTES TO DECISIONS 


1. “Voluntary Commitment.” 

Use of the term “voluntary commitment” is 
an oxymoron and a misnomer when referring to 
the voluntary admission provisions of T.C.A. 
8§ 33-6-201 through 33-6-208. State v. Sim- 


mons, 108 S.W.3d 881, 2002 Tenn. Crim. App. 
LEXIS 433 (Tenn. Crim. App. 2002), appeal 
denied, State v. Jackson, — S.W.3d —, 2002 
Tenn. LEXIS 534 (Tenn. Nov. 12, 2002). 


33-6-202. Admission upon finding of need for hospitalization. 


Upon application, if an examination by an admitting physician determines 
the need for hospitalization, the chief officer of a public hospital shall admit 
and the chief officer of a private hospital or treatment resource may admit the 
person. If the service recipient is a child, the chief officer shall notify the child’s 
parent, legal guardian or legal custodian of the admission. Admission is subject 
to the availability of suitable accommodations. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-203. Limitations on admission of child. 


No unemancipated child may be admitted under this part for more than one 
(1) six-month period in any twelve-month period unless the admissions review. 
committee approves further hospitalization. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-204. Admissions review committee — Members — Expenses. 


The admissions review committee consists of four (4) persons. Two (2) — 
members shall be appointed from the hospital or treatment resource by the 
chief officer and two (2) members shall be appointed from the community 
contiguous to the hospital or treatment resource by the chair of the state 


509 MENTAL HEALTH SERVICE 33-6-207 


commission on children and youth. The members appointed by the chair of the 
state commission on children and youth shall not be employees or staff 
members of the hospital or treatment resource. The committee members shall 
be trained or experienced specifically in child mental health. Committee 
members shall serve voluntarily, and the hospital or treatment resource shall 
reimburse them for their travel and per diem living expenses. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-205. Approval of commitment. 


The admissions review committee shall approve continued hospitalization 
by a vote of at least three (3) of its members. The committee may recommend 
the person’s continued hospitalization for a period not to exceed six (6) months. 
If the committee does not approve continued hospitalization, the person shall 
be released, unless, prior to the committee’s decision, a petition for judicial 
hospitalization has been filed under chapter 6, part 5 of this title. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-206. Request for release. 


(a) The following persons may at any time request the service recipient’s 
release by filing a written application with the chief officer: 
(1) An adult service recipient; 
(2) A service recipient’s conservator; 
(3) Aservice recipient’s attorney in fact under a durable power of attorney 
for health care; 
(4) The parent, legal custodian, or legal guardian who applied for the 
admission of a child; 
(5) A child who is sixteen (16) years of age or over and who was admitted 
on the child’s own application; 
(6) Acaregiver under title 34, chapter 6, part 3, who is acting on behalf of 
a child; or 
(7) An individual acting as an agent under the Tennessee Health Care 
Decisions Act, compiled in title 68, chapter 11, part 18 or a person’s surrogate 
as designated under title 68, chapter 11, part 18. 
(b) If a competent service recipient cannot file a written request, a person 
acting on the service recipient’s behalf may file the request with the service 
recipient’s consent. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 36; 
2004, ch. 565, § 5; 2013, ch. 238, § 2: 


33-6-207. Procedure for release following request. 


If the chief officer receives a request for discharge under § 33-6-206 and does 
not admit the service recipient under chapter 6, part 4 of this title, the chief 
officer shall release the service recipient, if a child, within twenty-four (24) 
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hours and, if an adult, within twelve (12) hours after receipt of the request or 


at the time stated in the request, whichever is later. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-208. Notification of parent, guardian or custodian prior to re- 
lease of child. 


The chief officer shall notify the parent, legal guardian, or legal custodian of 
a service recipient who is a child, before releasing the child. If the chief officer 
has reason to believe that the child is likely to be dependent and neglected 
upon release, then the chief officer shall notify the department of children’s 


services before the release. 


History. 
Acts 2000, ch. 947, § 1. 


PART 3 
PERSONS WITH SEVERE IMPAIRMENTS 


33-6-301. “Severe impairment” defined. 


For purposes of this part, unless the context requires otherwise, “severe 
impairment” means a condition in which an adult or an emancipated child: 
(1) As a result of a mental illness or serious emotional disturbance: 
(A) Is in danger of serious physical harm resulting from the person’s 
failure to provide for the person’s essential human needs of health or 


safety; or 


(B) Manifests severe deterioration in routine functioning evidenced by 
repeated and escalating loss of cognitive or volitional control over the 


person’s actions; and 


(2) Is not receiving care that is essential for the person’s health or safety. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch: 127, §§ ‘1, 3, 4: 1963) ch/315, $8, 1,2: 1965, 
ch. 38, §§ 37-40, 43, 45, 46; 1967, ch. 44, § 1; 
1967, ch, 58,8 151973, cho 12718: 1 1974. ch. 
464, § 3; 1974, ch. 802, §§ 43, 45, 46, 52, 53; 
1975,) chy 199.88) 1-3: 1975, ch. 248) §$ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976,:ch, 764,88; 2.:3; 1977, ch. 165.8 1: 1977, 
ch. 386, $ 2; 1977, ch. 449.0 $8) hare 97.85 ch, 
527, §§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 
3-11;°1983,.ch."32378§ 8,9, 117 14,014" 17-22. 
24; T.C.A., § 38-314, 33-325, 33-603, 33-601, 


33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
chi! 922,. $..8;) 11-1699 23-25,27, 28-32; 39,40: 
1985, ch. 437, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, $$ I-a 
1988, ch 958, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 1998, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 
Definitions applicable to title, § 33-1-101. 
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33-6-302. Detention of persons with severe impairments — Record. 


(a) No person shall be detained under this part except in a treatment 
resource that provides psychiatric services, twenty-four hour crisis services, 
and supervised observation beds, participates in mandatory prescreening 
authority under § 33-6-104, and is approved by the department for service 
under this part. The chief officer may detain a person alleged to: 

(1) Have a mental illness or serious emotional disturbance for which 
immediate observation, care and treatment in the program is appropriate; 
and 

(2) Be experiencing severe impairment that is likely to result in serious 
harm to the person. 

(b) The chief officer shall have entered on the record the reasons why and 
with whom the person came to the treatment resource. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-303. Examination of person. 


A physician shall examine the person as soon as practicable but at least 
within six (6) hours after the person arrives at the treatment resource. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-304. Detention following finding of severe impairment. 


IF AND ONLY IF 
(1) the physician determines that the person has a mental illness or 
serious emotional disturbance for which immediate observation, care and 
treatment in a treatment resource is appropriate, AND 
(2) the physician determines that the person is experiencing “severe 
impairment” that is likely to result in serious harm to the person, 
THEN 
(3) the person may be detained for observation, care and treatment and 
further examination for up to twelve (12) hours from the time the person 
arrived at the treatment resource. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-305. Extended detention after confirmation of initial finding. 


IF AND ONLY IF 
(1) another physician examines the person and confirms the determina- 
tion of the first examining physician under § 33-6-304 within twelve (12) 
hours after the time the person arrived, AND 
(2) the person is admitted to an extended observation bed for observation, 


care, and treatment, 
THEN 
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(3) the person may be detained under this part for up to seventy-two (72) 
hours from the time the person arrived at the treatment resource. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 37. 


33-6-306. Notice of status and rights as service recipient. 


At the time of admission to an extended observation bed, the person shall be 
given written notice of the person’s status and rights as a service recipient 
under this title. The notice shall contain the service recipient’s name. The 
notice shall be provided to the same persons and in the manner as if the service 
recipient had been admitted under chapter 6, part 4 of this title. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-307. Request for release. 


If the person or anyone acting on the person’s behalf demands that the 
person be released and the chief officer does not detain the person in 
conformity with chapter 6, part 4 or 5 of this title, the chief officer shall 
discharge the person. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-308. Release of person no longer in need of immediate care. 


If at any time it is determined that the person is no longer in need of 
immediate observation, care and treatment in accordance with this part and is 
not in need of involuntary care and treatment in a hospital, the person shall be 
released unless the person agrees to be admitted to a hospital or treatment 
resource. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-309. Admission of person to treatment facility beyond seventy- 
two-hour period. 


If at any time within the seventy-two hour period it is determined that the 
person continues to require immediate observation, assessment, and treat- 
ment in accordance with this part and that the requirement is likely to 
continue beyond the seventy-two hour period, the person shall be moved 
immediately to an appropriate hospital or treatment resource authorized to 
receive and detain persons with mental illness or serious emotional distur- 
bance under chapter 6, part 4 of this title. The person shall be evaluated for 
admission and, if appropriate, shall be admitted in accordance with chapter 6, 
part 4 of this title, and if the person is so admitted, the fifteen-day retention 
period of chapter 6, part 4 of this title, shall be reduced by the number of days 
the person was detained under this part. Any person moved to a hospital 
pursuant to this section shall be moved without regard to the transfer 
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33-6-401 


provisions of this title. Evaluation for admission to a state-owned or operated 
hospital or treatment resource must conform to § 33-6-105. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 38. 


33-6-310. Monitoring of admissions to ensure service recipients’ 


rights. 


The department shall monitor admissions under this part to assure that 
they are not used in any way that violates the rights of service recipients with 
mental illness or serious emotional disturbance. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 39. 


33-6-311. Service under this part not substitute for outpatient care. 


Service under this part shall not be used instead of assessment or evaluation 
that can be performed on an outpatient basis. 


History. 
Acts 2000, ch. 947, § 1. 


PART 4 


EMERGENCY INVOLUNTARY ADMISSION TO 
INPATIENT TREATMENT 


33-6-401. Emergency detention. 
IF AND ONLY IF 


(1) a person has a mental illness or serious emotional disturbance, AND 
(2) the person poses an immediate substantial likelihood of serious harm 
under § 33-6-501 because of the mental illness or serious emotional 


disturbance, 
THEN 


(3) the person may be detained under § 33-6-402 to obtain examination 
for certification of need for care and treatment. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch. 127, §§ 1, 3, 4; 1963, ch. 315, §§ 1, 2; 1965, 
ch. 38, §§ 37-40, 438, 45, 46; 1967, ch. 44, § 1; 
1967, ch. 58, § 1;1973, ch. 127, § 11; 1974, ch. 
464, § 3; 1974, ch. 802, 8§ 43, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, §§ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch. 764, §§ 2, 3; 1977, ch. 165, § 1; 1977, 
ch. 386, § 2; 1977, ch. 449, §8§ 1, 2; 1978, ch. 
527, §§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 


§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 
3-11; 1983, ch. 323, §$- 8,.9, 11,13; 14, 17-22, 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 437, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 19938, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 


33-6-402 


§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 

Confidentiality of communications between 
psychiatrist and patient, § 24-1-207. 

Judicial procedures for commitment, title 33, 
ch, 3, part. 5. 


Law Reviews. 

Barriers to Providing Effective Treatment: A 
Critique of Revisions in Procedural, Substan- 
tive, and Dispositional Criteria in Involuntary 
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Civil Commitment (Donald H.J. Hermann), 39 
Vand. L. Rev. 83 (1986). 

Civil Commitment in Tennessee — What 
Process is Due? (W. Russell Stambaugh), 8 
Mem. St. U.L. Rev. 135 (1978). 


Attorney General Opinions. 

Constitutionality, OAG 85-027, 1985 Tenn. 
AG LEXIS 270 (2/4/85). 

Due process, OAG 86-23, 1986 Tenn. AG 
LEXIS 199 (1/31/86). 

Duty to transport dangerous mentally ill per- 
sons, OAG 96-014, 1996 Tenn. AG LEXIS 14 
(2/8/96). 


33-6-402. Detention without warrant authorized. 


If an officer authorized to make arrests in the state, a licensed physician, a 
psychologist authorized under § 33-6-427(a), or a professional designated by 
the commissioner under § 33-6-427(b) has reason to believe that a person is 
subject to detention under § 33-6-401, then the officer, physician, psychologist, 
or designated professional may take the person into custody without a civil 
order or warrant for immediate examination under § 33-6-404 for certification 


of need for care and treatment. 


History. 
Acts 2000, ch. 947, § 1. 


Attorney General Opinions. 
Detention of mentally ill patients, OAG 07- 
092 (6/11/07), 2007 Tenn. AG LEXIS 92. 


NOTES TO DECISIONS 


1. Failure to Detain Patient. 

When a patient was injured after leaving a 
hospital against medical advice, the hospital 
was not liable to the patient based on the 
hospital’s failure to detain the patient against 
the patient’s will because (1) Tennessee’s invol- 
untary commitment statutes controlled, (2) the 
only statutorily authorized person who exam- 
ined the patient completed no certificate of 
need authorizing the hospital to detain the 


patient and did not intend to, and a nurse or 
other hospital employee was not statutorily 
authorized to detain the patient, so the hospital 
had no duty to prevent the patient from leav- 
ing. Collins v. HCA Health Servs. of Tenn., 517 
S.W.3d 84, 2016 Tenn. App. LEXIS 809 (Tenn. 
Ct. App. Oct. 28, 2016), appeal denied, Collins v. 
HCA Health Servs. of Tenn., — S.W.3d —, 2017 
Tenn. LEXIS 114 (Tenn. Feb. 15, 2017). 


33-6-403. Admission to treatment facility. 


IF AND ONLY IF 


(1) a person has a mental illness or serious emotional disturbance, AND 
(2) the person poses an immediate substantial likelihood of serious harm, 
under § 33-6-501, because of the mental illness or serious emotional 


disturbance, AND 


(3) the person needs care, training, or treatment because of the mental 
illness or serious emotional disturbance, AND 

(4) all available less drastic alternatives to placement in a hospital or 
treatment resource are unsuitable to meet the needs of the person, 


THEN 
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(5) the person may be admitted and detained by a hospital or treatment 
resource for emergency diagnosis, evaluation, and treatment under this 
part. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-404. Certificate of need for emergency treatment and transporta- 
tion. 


IF 
(1)(A) a licensed physician, psychologist, or designated professional takes 
a person into custody under § 33-6-402, OR 
(B) a person is brought to the physician, psychologist, or designated 
professional for examination under this section, 
THEN 
(2) the physician, psychologist, or designated professional shall immedi- 
ately examine the person and decide whether the person is subject to 
admission to a hospital or treatment resource under § 33-6-403, AND 
(3)(A) IF 
(i) the person is not subject to admission, THEN 
(ii) the physician, psychologist, or designated professional shall re- 
lease the person, AND 
(B) IF 
(i) the person is subject to admission, THEN 
(ii) the physician, psychologist, or designated professional shall com- 
plete a certificate of need for the emergency diagnosis, evaluation, and 
treatment showing the factual foundation for the conclusions on each 
item of § 33-6-403, AND 
(iii) the physician, psychologist, or designated professional shall 
assess the person’s clinical needs and need for physical restraint or 
vehicle security and determine the mode of transportation to the 
hospital in consultation with the mandatory prescreening agent, 
other mental health professional familiar with the person, or a 
knowledgeable family member, AND 
(iv) if admission is sought at a state-owned or operated hospital or 
_ treatment resource, the physician, psychologist or designated profes- 
sional shall verify that the state-owned or operated hospital or 
treatment resource has been contacted and has available suitable 
accommodations, acknowledging such verification in writing. 


History. Attorney General Opinions. 

Acts 2000, ch. 947, § 1; 2009, ch. 531, § 37. Detention of mentally ill patients, OAG 07- 
Panipiler’s Notes 092 (6/11/07), 2007 Tenn. AG LEXIS 92. 

For the Pronibie to the act concerning the Secondary Pra ben oman agents tomiDereonS 
operation and funding of state government and with mental health disabilities. OAG 12-88, 
to fund the state budget for the fiscal years 2012 Tenn. AG LEXIS 87 (9/20/12). 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 


33-6-405. [Reserved.] 
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33-6-406. Transportation of detainee to treatment facility. 


(a) If the person certified for admission under § 33-6-404 is not already at 
the facility, hospital or treatment resource at which the person is proposed to 
be admitted, the physician, psychologist or designated professional who 
completed the certificate of need under § 33-6-404 shall give the sheriff or the 
transportation agent designated under part 9 of this chapter the original of the 
certificate and turn the person over to the custody of the sheriff or transpor- 
tation agent who shall transport the person to a hospital or treatment resource 
that has available suitable accommodations for the person for proceedings 
under § 33-6-407; provided, that, if admission is sought to a state-owned or 
operated hospital or treatment resource, the physician, psychologist or desig- 
nated professional who completed the certificate of need under § 33-6-404 
shall also provide to the sheriff or transportation agent a written statement 
verifying that the state-owned or operated hospital or treatment resource has 
been contacted and has available suitable accommodations, and the sheriff or 
transportation agent shall not be required to take custody of the person for 
transportation unless both the original of the certificate and the written 
statement are provided. If the original of the certificate is unavailable, then an 
identical hard copy or electronic copy submitted by reliable electronic means 
must be accepted for purposes of this section. Failure of the sheriff or other 
county transportation agent to provide both a certificate of need and the 
written statement to the receiving state-owned or operated hospital or treat- 
ment resource for proceedings under § 33-6-407 shall result in all costs 
attendant to the person’s admission and treatment being assessed to the 
transporting county. 

(b)(1) Before transportation begins, the sheriff or transportation agent shall 

notify the hospital or treatment resource at which the person is proposed to 

be admitted as to where the person is and the best estimate of anticipated 
time of arrival at the hospital or treatment resource. 

(2) The sheriff or transportation agent shall notify the hospital or treat- 
ment resource of the anticipated time of arrival. If the sheriff or transpor- 
tation agent has given notice and arrives at the hospital or treatment 
resource within the anticipated time of arrival, then the sheriff or transpor- 
tation agent is required to remain at the hospital or treatment resource long 
enough for the person to be evaluated for admission under § 33-6-407, but 
not longer than one (1) hour and forty-five (45) minutes. After one (1) hour 
and forty-five (45) minutes, the person is the responsibility of the evaluating 
hospital or treatment resource, and the sheriff or transportation agent may 
leave. 

(3) In counties having a population of six hundred thousand (600,000) or 
more according to the 1970 federal census of population or any subsequent 
federal census, subdivisions (b)(1) and (2) do not apply, and the sheriff or 
transportation agent is relieved of further transportation duties after the 
person has been delivered to the hospital or treatment resource, and 
transportation duties shall be assumed by appropriate personnel of the 
hospital or treatment resource. 

(c)(1) Subject to annual appropriations, there is established a grant pro- 

gram to assist sheriffs required to transport persons to a hospital or 
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treatment resource for emergency mental health transport under this 
section. The department of finance and administration, in consultation with 
the department of mental health and substance abuse services and the 
division of TennCare, shall develop and administer the grant program. 
Assistance from this grant program must not be provided for emergency 
mental health transports where a physician, psychologist, or designated 
professional determines that the person can be transported by one (1) or 
more friends, neighbors, or other mental health professionals familiar with 
the person, relatives of the person, or a member of the clergy pursuant to 
§ 33-6-901. 

(2) A sheriff may contract with one (1) or more third parties or other law 
enforcement agencies to transport persons to a hospital or treatment 
resource in accordance with this section. The sheriff shall deem a third party 
or law enforcement agency contracted to perform this function to be the 
designated secondary transportation agent pursuant to § 33-6-901. Any 
contract entered into under this subsection (c) is subject to audit by the 
comptroller of the treasury or the comptroller’s designee. 

(3) A sheriff may receive grant funds provided under this subsection (c) 
and pay the grant funds to third parties or other law enforcement agencies 
with which the sheriff contracts to transport persons to a hospital or 
treatment resource in accordance with this section. The receipt or expendi- 
ture of grant funds received by a sheriff under this subsection (c) is subject 
to audit by the comptroller of the treasury or the comptroller’s designee. 
(d) If telehealth services are available and offered by a hospital or treatment 

resource at which a person is proposed to be admitted pursuant to this part, 

then the hospital or treatment resource may elect to conduct an evaluation for 

admission under § 33-6-407 through telehealth as defined in § 56-7-1002. 


History. Amendments. 


Acts 2000, ch. 947, § 1; 2002, ch. 730, § 40; 
2009, ch. 531, §§ 38-40; 2019, ch. 512, § 1; 
2021, ch. 538, $3. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

For the Preamble to the act concerning the 
operation and funding of state government and 


The 2021 amendment added the second sen- 
tence of (a). 


Effective Dates. 
Acts 2021, ch. 5388, § 4. May 25, 2021. 


Attorney General Opinions. 
Reimbursement for transportation of indi- 

viduals to be involuntarily hospitalized. OAG 

11-22, 2011 Tenn. AG LEXIS 24 (3/14/11). 


to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 


33-6-407. Examination to determine need for hospitalization. 


(a) A hospital or treatment resource that receives a person transported 
under § 33-6-406 shall have a licensed physician examine the person to 
determine whether the person is subject to admission under § 33-6-403. 

(b) If the person is subject to admission under § 33-6-403, the physician 
shall complete a certificate of need for the emergency diagnosis, evaluation, 
and treatment showing the factual foundation for the conclusions on each item 
of § 33-6-403, and the person who took the service recipient to the hospital or 
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treatment resource may then apply for the admission for the purpose of 
emergency diagnosis, evaluation and treatment. 

(c) Ifthe person is not subject to admission and the sheriff or transportation 
agent is under a duty to remain at the hospital or treatment resource under 
§ 33-6-406, the sheriff or transportation agent shall return the person to the 
county. 

(d) Ifthe person is not subject to admission and the sheriff or transportation 
agent is not under a duty to remain at the hospital or treatment resource under 
§ 33-6-406, the hospital or treatment resource shall return the person to the 
county. 

(e) A hospital, treatment resource, or health care provider shall be immune 
from any civil liability and shall have an affirmative defense to any criminal 
liability arising either from a determination relative to admission of a person 
to a facility or treatment resource or from the transportation of a person to and 
from the hospital or treatment resource. 


History. beginning on July 1, 2008, and July 1, 2009, 
Acts 2000, ch. 947, § 1; 2009, ch. 531, § 41; please refer to Acts 2009, ch. 531. 


2013, cha 32, $1 
Attorney General Opinions. 


Compiler’s Notes. Use of restraint during evaluation of men- 


For the Preamble to the act concerning the tally ill patient. OAG 10-123, 2010 Tenn. AG 
operation and funding of state government and [RXIS 129 (12/30/10). 


to fund the state budget for the fiscal years 


33-6-408. Admission of person already at treatment facility. 


If the person has been certified as subject to admission under § 33-6-403 and 
is already at the hospital or treatment resource at which the person is proposed 
to be admitted, the person who took the service recipient to the hospital or 
treatment resource may then apply for the admission for the purpose of 
emergency diagnosis, evaluation and treatment. The application shall be 
accompanied by the two (2) certificates of need and shall state the reasons and 
circumstances under which the person was taken into custody. 


History. exception provided in former § 33-6-409 [re- 
Acts 2000, ch. 947, § 1. pealed] was deleted as obsolete by the Code 


Code Commission Notes. Language at the earraniSeiGe ria, 2001 Gs 


beginning of the last sentence pertaining to an 


33-6-409. [Reserved.] 


33-6-410. Admission of detainee to state facility. 


If the chief officer of a state hospital or treatment resource determines that 
the person is subject to admission under § 33-6-403 and has the required 
certificates of need, then the chief officer of the state facility shall admit and 
detain the person for emergency diagnosis, evaluation and treatment. 


History. 
Acts 2000, ch. 947, § 1. 
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33-6-411. Admission of detainee to private or local facility with con- 
tractual relationship with state. 


IF 
(1) the chief officer of a licensed private or local public hospital or 
treatment resource determines that the person is subject to admission 
under § 33-6-403 and has the required certificates of need, AND 
(2) the facility has contracted with the state to serve persons in the region, 
THEN 
(3) the facility shall admit and detain the person in conformity with its 
obligations under its contract with the state for emergency diagnosis, 
evaluation and treatment. 





' History. 
Acts 2000, ch. 947, § 1. 





33-6-412. Admission of detainee to other private or local facility — 
Payment for services. 


IF 
(1) the chief officer of a licensed private or local public hospital or 
treatment resource determines that the person is subject to admission 
under § 33-6-403 and has the required certificates of need, AND 
(2)(A) a parent, legal guardian, legal custodian, conservator, spouse, or an 
adult relative of the person, or any other person has made arrangements 
to pay the cost of care and treatment in a hospital, or treatment resource, 
OR 
(B) the facility chooses to accept the person when no third person has 
made arrangements to pay the cost, 
THEN 
(3) the facility may admit and detain the person for emergency diagnosis, 
evaluation and treatment. 


| History. 
Acts 2000, ch. 947, § 1. 


Attorney General Opinions. 
Fees and costs in indigent proceedings, OAG 
85-021, 1985 Tenn. AG LEXIS 274 (1/29/85). 


33-6-413. Notice of admission to general sessions court — Notice of 
defendant’s rights and status. 


(a) The chief officer, upon admission of the person, shall notify the judge of 
the general sessions court where the hospital or treatment resource is located, 
by telephone or in person, and shall provide the information from the 
certificates of need and such other information as the court may desire, that is 
in the possession of the hospital or treatment resource, bearing on the 
condition of the person. If the general sessions court finds that there is 
probable cause to believe that the defendant is subject to admission to a 
hospital or treatment resource under § 33-6-403, the court may order the 
defendant admitted for not more than five (5) days from the date of the order, 
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excluding Saturdays, Sundays and holidays, for emergency diagnosis, evalu- 
ation and treatment pending a probable cause hearing under § 33-6-422. Ifthe 
court does not order the defendant admitted, the defendant shall be released. 

(b) The court shall cause a notice containing the information described in 
this subsection (b) to be mailed to the defendant, the defendant’s attorney, the 
chief officer of the hospital or treatment resource and the parent, legal 
guardian, conservator, spouse or adult next of kin of the defendant. The notice 
shall contain the following information: 

(1) The time and place of the probable cause hearing; 

(2) The defendant’s rights, including, but not limited to, right to counsel, 
right to waive a hearing, right to confront and cross-examine witnesses, and 
right to be protected from compelled self-incrimination; 

(3) The status of the defendant if judicially committed, including, but not 
limited to: 

(A) The person’s prohibition against purchasing a firearm under § 39- 

17-1316; 

(B) The person’s prohibition against obtaining a handgun carry permit 
under § 39-17-1351 or § 39-17-1366; and 
(C) The suspension or revocation of a handgun carry permit under 

§ 39-17-1352 once judicially committed to a hospital or treatment re- 

source pursuant to this title; 

(4) The person’s right to appeal the prohibition against purchasing a 
firearm pursuant to § 39-17-1316; and 

(5) The person’s right to appeal the denial of a handgun carry permit 
pursuant to §§ 39-17-1352, 39-17-1353, and 39-17-1354. 


History. 
Acts 2000, ch. .947, § 1; 2009 ch. 578, § ‘7; 
2019, ch. 479, § 138. 


33-6-414. Detention for twenty-four (24) hours if judge not available. 


If the judge is not available and all other provisions of this part have been 
complied with, the admitting facility may hold the defendant for not more than 
twenty-four (24) hours pending a court order under § 33-6-413, and the staff 
may render only necessary emergency treatment. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-415. Treatment not to render defendant unable to participate in 
probable cause hearing. 


Pending the probable cause hearing under § 33-6-422, no treatment shall be 
given that will make the defendant unable to consult with counsel or to 
prepare a defense in proceedings for involuntary care and treatment. No 
psychosurgery, convulsive treatments, or insulin treatment shall be under- 
taken for any psychiatric disorder until an order has been entered, after the 
§ 33-6-422 probable cause hearing in accordance with this part, requiring 
continued involuntary care and treatment of the defendant. 
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History. 
Acts 2000, ch. 947, § 1. 


33-6-416. Order of admission — Notice to next of kin or representative. 


If the court orders the admission of the defendant for diagnosis, evaluation 
and treatment under § 33-6-413, the chief officer shall give notice of the order 
to the defendant and by mail or telephone to the parent, legal guardian, legal 
custodian, conservator, spouse, or adult next of kin of the defendant. The notice 
shall state specifically the basis for the defendant’s detention and the stan- 
dards for possible future commitment. The notice shall also inform the 
defendant of the defendant’s right to counsel during the course of proceedings 
for involuntary care and treatment. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-417. Release or transfer prior to hearing. 


If the defendant is released under § 33-6-705 or this part before the 
§ 33-6-422 hearing, the chief officer shall notify the court that ordered the 
defendant’s emergency diagnosis, evaluation and treatment. If the defendant 
is transferred to another facility before the § 33-6-422 hearing, the court shall 
transfer the hearing to the general sessions court of the county to which the 
defendant is transferred, and the hearing shall be held within five (5) days of 
the defendant’s original detention under this part. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-418. Procedure for probable cause hearing. 


Probable cause proceedings under § 33-6-422 shall be conducted in confor- 
mity with §§ 33-3-610—33-3-615. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-419. Notice to court of legal representation — Appointment of 
counsel. 


The defendant’s attorney shall notify the court of the representation imme- 
diately after accepting it. If the defendant does not employ an attorney, the 
court shall appoint an attorney to represent the defendant not later than two 
(2) days after the original detention or three (3) days before the date of the 
hearing, whichever is earlier. An attorney representing the defendant shall not 
serve as guardian ad litem. If the court determines that the defendant is not 
able to understand the nature of the proceedings and cannot communicate 
with counsel in the conduct of the case, the court may appoint another person 
to serve as the defendant’s guardian ad litem. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-420 MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 522 


33-6-420. Waiver of hearing. 


If the defendant consents in writing to a waiver of hearing, counsel may 
waive the hearing upon proper notice to the court. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-421. Filing of certificates of need. 


The chief officer shall file with the court, by the time of the probable cause 
hearing, certificates of need for care and treatment from two (2) licensed 
physicians or one (1) licensed physician and a psychologist qualified under 
§ 33-6-427(a), certifying that the defendant satisfies the requirements of 
§ 33-6-502(1)-(4), and that if involuntary treatment is not continued the 
defendant’s condition resulting from mental illness or serious emotional 
disturbance is likely to deteriorate rapidly to the point that the defendant 
would be again admissible under § 33-6-403, and showing the factual founda- 
tion for the conclusions on each item of the certificates. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 42. 


33-6-422. Finding of probable cause — Involuntary commitment for 
care for up to fifteen (15) days. 


If, after the hearing is waived or is completed and the court has completed 
its consideration of the evidence, including the certificates of the examining 
professionals, and any other information relevant to the mental condition of 
the defendant, the court finds probable cause to believe that the defendant is 
subject to care and treatment under § 33-6-502, and that if involuntary 
treatment is not continued the defendant’s condition resulting from mental 
illness or serious emotional disturbance is likely to deteriorate rapidly to the 
point that the defendant would be again admissible under § 33-6-403, the 
court may order the defendant held for care and treatment pending a hearing 
under chapter 6, part 5 of this title, for not more than fifteen (15) days after the 
probable cause hearing unless a complaint is filed under chapter 6, part 5 of 
this title, within the fifteen (15) days. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-423. Release of defendant if findings not made by court. 


The court shall order the release of the defendant from the hospital or 
treatment resource and terminate the proceedings under this part, if the court 
does not find both that: 

(1) There is probable cause to believe that the defendant is subject to care 
and treatment under § 33-6-502; and 

(2) There is probable cause to believe that if involuntary treatment is not 
continued, the defendant’s condition resulting from mental illness or serious 
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emotional disturbance is likely to deteriorate rapidly to the point that the 
defendant would be again admissible under § 33-6-403. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-424. Release of defendant if chief officer determines certificates 
of need not supported by facts. 


If the chief officer determines that the defendant’s condition does not support 
the filing of the certificates required by § 33-6-422, the chief officer shall 
release the defendant. The chief officer shall release the defendant five (5) 
days, excluding Saturdays, Sundays, and holidays, from the date of the general 
sessions court’s original order to hold the defendant, unless the general 
sessions court has ordered the defendant’s further care and treatment under 
§ 33-6-422 or the defendant has been committed under chapter 6, part 5 of this 
title. The chief officer shall release the defendant not later than fifteen (15) 
days after the probable cause hearing unless a complaint is filed under chapter 
6, part 5, within the fifteen (15) days. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-425. Detention not to be at jail or other criminal custodial facility 
unless defendant under arrest for crime. 


No defendant shall be detained at a jail or other custodial facility for the 
detention of persons charged with or convicted of criminal offenses, unless the 
defendant is under arrest for the commission of a crime. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-426. Certification by physician required. 


If a person who is not a licensed physician executes the first certificate of 
need in support of hospitalization under this part, then only a licensed 
physician may execute the second certificate of need in support of hospitaliza- 
tion under this part. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-427. Authority of licensed psychologist or other mental health 
professional. 


(a) If a person is a licensed psychologist designated as a health service 
provider by the board of healing arts and is actively practicing as such, the 
person may take any action authorized and perform any duty imposed on a 
physician by §§ 33-6-401 — 33-6-406. 

(b) The commissioner may designate a person to take any action authorized 
and perform any duty imposed on a physician by §§ 33-6-401 — 33-6-406 to 
the extent the duties are within the scope of practice of the profession in which 
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the person is licensed or certified, if the person: 
(1) Is a qualified mental health professional under § 33-1-101 or is a 
licensed physician assistant with a master’s degree and expertise in psy- 
chiatry as determined by the department based upon training, education or 


experience; 


(2) Is licensed or certified to practice in the state if required for the 


discipline; and 


(3) Satisfactorily completes a training program approved and provided by 

the department on emergency commitment criteria and procedures. 
(c) Subsection (b) does not affect any property right of an employee of the 
state while the person is acting in the person’s capacity as employee of the 


state. 


History. 
Acts 2000, ch. 947, § 1; 2001, ch. 334, § 5; 
2002, ch. 730, § 48; 2014, ch. 688, § 1. 


Compiler’s Notes. 
The reference in (a) and (b) to §§ 33-6-401 — 


33-6-406 includes § 33-6-405 which is cur- 
rently reserved. 


PART 5 


NONEMERGENCY INVOLUNTARY ADMISSION TO 
INPATIENT TREATMENT 


33-6-501. “Substantial likelihood of serious harm” defined. 


IF AND ONLY IF 


(1)(A) a person has threatened or attempted suicide or to inflict serious 


bodily harm on the person, OR 


(B) the person has threatened or attempted homicide or other violent 


behavior, OR 


(C) the person has placed others in reasonable fear of violent behavior 
and serious physical harm to them, OR 
(D) the person is unable to avoid severe impairment or injury from 


specific risks, AND 


(2) there is a substantial likelihood that the harm will occur unless the 
person is placed under involuntary treatment, 


THEN 


(3) the person poses a “substantial likelihood of serious harm” for pur- 


poses of this title. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch. 127, §§ 1, 3, 4; 1963, ch. 315, §§ 1, 2; 1965, 
ch. 38, §§ 37-40, 48, 45, 46; 1967, ch. 44, § 1; 
1967, ch. 58,,§ 1;1973, ch.,127, § 11; 1974, ch. 
464, § 3; 1974, ch. 802, §§ 43, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, §§ 1, 14, 


16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch. 764, §§ 2, 3; 1977, ch. 165, § 1; 1977, 
ch. 386, § 2; 1977, ch. 449, §§ 1, 2; 1978, ch. 
527, §§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 
3-11; 1983, ch. 323, §§ 8, 9, 11, 13, 14, 17-22, 
24: T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 


— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, | 


ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
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1985, ch. 4387, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 1993, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, 8§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 
Confidentiality of communications between 
psychiatrist and patient, § 24-1-207. 
Definitions applicable to title generally, § 33- 
1-101. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.55, 14.10. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), Rule 501. 


Law Reviews. 
Barriers to Providing Effective Treatment: A 
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Critique of Revisions in Procedural, Substan- 
tive, and Dispositional Criteria in Involuntary 
Civil Commitment (Donald H.J. Hermann), 39 
Vand. L. Rev. 83 (1986). 

Civil Commitment in Tennessee — What 
Process is Due? (W. Russell Stambaugh), 8 
Mem. St. U.L. Rev. 135 (1978). 

Criminal Law in Tennessee in 1977-1978, III. 
Defenses (Joseph G. Cook), 46 Tenn. L. Rev. 490 
(1979). 

Insane Persons — Commitment Proceedings 
— Requirement of Reasonable Notice, 5 Vand. 
L. Rev. 113 (1952). 

Reducing Unintended Ambiguity in Statutes: 
An Introduction to Normalization of Statutory 
Drafting (Grayfred B. Gray), 54 Tenn. L. Rev. 
433 (1987). 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Attorney General Opinions. 
Fees and costs in indigent proceedings, O0AG 
85-021, 1985 Tenn. AG LEXIS 274 (1/29/85). 
Due process, OAG 86-23, 1986 Tenn. AG 
LEXIS 199 (1/31/86). 


33-6-502. Prerequisites to judicial commitment for involuntary care 


and treatment. 


IF AND ONLY IF 


(1) a person has a mental illness or serious emotional disturbance, AND 
(2) the person poses a substantial likelihood of serious harm because of 
the mental illness or serious emotional disturbance, AND 

(3) the person needs care, training, or treatment because of the mental 
illness or serious emotional disturbance, AND 

(4) all available less drastic alternatives to placement in a hospital or 
treatment resource are unsuitable to meet the needs of the person, 


THEN 


(5) the person may be judicially committed to involuntary care and 
treatment in a hospital or treatment resource in proceedings conducted in 
conformity with chapter 3, part 6 of this title. 


History. 
Acts 2000, ch. 947, § 1. 


Law Reviews. 
One Fell Through the Cracks: Why Tennes- 


see Needs an Initial Outpatient Commitment 
Statute (Lori R. Holyfield), 42 U. Mem. L. Rev. 
221 (2011). 


33-6-503. Two (2) certificates of need required — Defendants under 
sixteen (16) years of age. 


No defendant may be judicially committed under this part, unless two (2) 
licensed physicians, or one (1) licensed physician and one (1) licensed psycholo- 
gist qualified as provided in § 33-6-427(a), file in the commitment proceeding 
certificates of need for care and treatment certifying that the defendant 
satisfies the requirements of § 33-6-502(1)-(4) and showing the factual foun- 
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dation for the conclusions on each item. No defendant who is a child under 
sixteen (16) years of age may be judicially committed under this part unless 
one (1) of the certificates is by a physician or psychologist with experience with 
children. 


History. 
Acts 2000, ch. 947, § 1; 2004, ch. 565, § 8. 


33-6-504. Persons who may file complaint for commitment under this 
part. 


The parent, legal guardian, legal custodian, conservator, spouse, or a 
responsible relative of the person alleged to be in need of care and treatment, 
a licensed physician, a licensed psychologist who meets the requirements of 
§ 33-6-427(a), a health or public welfare officer, an officer authorized to make 
arrests in the state, or the chief officer of a facility that the person is in, may 
file a complaint to require involuntary care and treatment of a person with 
mental illness or serious emotional disturbance under this part. 


History. 
Acts 2000, ch. 947, § 1; 2004, ch. 565, § 8. 


33-6-505. Commitment to state facility. 


If the court commits a person under this section, the person comes into the 
commissioner’s custody only if the state-owned or operated facility or treat- 
ment resource has available suitable accommodations; provided, that, if there 
are no suitable available accommodations at the time of the determination, 
then the commissioner shall expeditiously find a state-owned or operated 
hospital or treatment resource to accommodate the person upon the availabil- 
ity of suitable available accommodations. Prior to transporting a person for 
such commitment, the sheriff or other transportation agent shall determine 
that the receiving state-owned or operated facility or treatment resource has 
available suitable accommodations. 


History. operation and funding of state government and 
Acts 2000, ch. 947, § 1; 2009, ch. 531, § 42. to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


Compiler’s Notes. please refer to Acts 2009, ch. 531. 


For the Preamble to the act concerning the 


33-6-506. Commitment to other public or private facility. 


If a licensed public hospital or treatment resource other than a state facility 
has available suitable accommodations, the court may commit the defendant to 
the public hospital or treatment resource. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-507. Commitment to contract facility — Conformance with con- 
tract. 


If a licensed private or local public hospital or treatment resource has 
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contracted with the department to serve defendants in the region and has 
available suitable accommodations, the court shall commit the defendant to 
the facility, and the facility shall admit and detain the defendant in conformity 
with its obligations under its contract with the department. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-508. Commitment to non-state facility where third-party pay- 
ment has been arranged. 


IF 
(1)(A) a parent, legal guardian, legal custodian, conservator, spouse, or an 
adult relative of the defendant, or any other person has made arrange- 
ments to pay the cost of care and treatment in a licensed private hospital 
or treatment resources, OR 
(B) the facility chooses to accept the defendant when no third person 
has made arrangements to pay the cost, AND 
(2) placement in the facility is more appropriate to the needs of the 
defendant than placement in a state facility, 
THEN 
(3) the court may commit the defendant to the facility. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-509. Suitable accommodations required. 


The chief officer of a facility to which a person is committed under this part 
shall not admit the person until the facility has available suitable accommo- 
dations. If a person is committed to a state facility under this part, the person 
does not come into the custody of the commissioner until the facility has 
available suitable accommodations. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-510. Person eligible for care as armed forces veteran. 


If a person ordered to be hospitalized under this part is eligible for hospital 
care or treatment by the veterans’ administration of the United States within 
this state, the court, upon receipt of a certificate from the veterans’ adminis- 
tration showing that facilities are available and that the person is eligible for 
care or treatment there, may order the person to be placed in the custody of the 
agency for hospitalization within this state. With respect to those persons the 
appropriate provisions of § 34-5-118, being a part of the Uniform Veterans’ 
Guardianship Law, shall apply. 


History. Compiler’s Notes. 
Acts 1965, ch. 38, § 43; T.C.A., §§ 33-606, The Uniform Veterans’ Guardianship Law, 
33-6-105; Acts 2000, ch. 947, § 1. referred to in this section, is compiled in title 


33-6-601 


34; .ehisd: 
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PART 6 
MANDATORY OUTPATIENT TREATMENT 


- 33-6-601. Disclosure of patient information relating to outpatient 


treatment. 


IF 


(1) a person with mental illness or serious emotional disturbance was 
committed involuntarily under chapter 6, part 5 of this title, AND 
(2) the hospital staff determines preliminarily that: 

(A) the person will need to participate in outpatient treatment on 


discharge, and 


(B) there is a likelihood that the discharge will be subject to the 
outpatient treatment obligation of this part, AND 
(3) the person refuses to give consent to disclose information that is 
legally confidential under this title to the proposed outpatient qualified 


mental health professional, 
THEN 


(4) the hospital and qualified mental health professional may exchange 
information as necessary to carry out this part. 


History. 

Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, 
20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 
§§ 24, 25; 1985, ch. 437, § 21; T.C.A., § 33-6- 
201(a); Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch, 127, '§§ 1,3; 4; 1963, ch..315,.$§ 1)2;.1965, 
ch. 38, §§ 37-40, 43, 45, 46; 1967, ch. 44, § 1; 
1967, ch, 58; $1:1973) ch. 127, $) Tis 1974) ch. 
464, § 3; 1974, ch. 802, §8§ 48, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, $§ 1, 14, 
16-183) 1976, ich 610, $095) 1976. ‘ch. id6o,.9) 0: 
1976, ch., 764, 83° 2,3; 1977,'ch. 165; $-12,1977, 
ch, 386,82: 1977, ch. 449) SS id 2) L978 ech: 
527, §§ 5; 6; 1980, ch. 621, §°1; 1981; ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21):.1981) ch. 536,'$ 1:\1982. ch. B62: §) 1. 


3-11; 1983, ch. 323,'$§ 8,.9,,11 18, 14. fae 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 487, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch 9538, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 5138, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 1993, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


33-6-602. Release from hospitalization subject to outpatient treat- 


ment. 


IF 


(1) on the basis of a review of the person’s history before and during 
hospitalization, the hospital staff concludes that: 
(A) the person has a mental illness or serious emotional disturbance or 
has a mental illness or serious emotional disturbance in remission, 
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(B) the person’s condition resulting from mental illness or serious 
emotional disturbance is likely to deteriorate rapidly to the point that 
the person will pose a likelihood of serious harm under § 33-6-501 
unless treatment is continued, 
(C) the person is likely to participate in outpatient treatment with a 
legal obligation to do so, 
(D) the person is not likely to participate in outpatient treatment unless 
legally obligated to do so, and 
(EK) mandatory outpatient treatment is a suitable less drastic alterna- 
tive to commitment, 
THEN 
(2) the person shall be eligible for discharge subject to the obligation to 
participate in any medically appropriate outpatient treatment, including, 
but not limited to, psychotherapy, medication, or day treatment, under a 
plan approved by the releasing facility and the outpatient qualified mental 
health professional. 


History. Law Reviews. 

Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, One Fell Through the Cracks: Why Tennes- 
20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, see Needs an Initial Outpatient Commitment 
§§ 24, 25; 1985, ch. 437, § 21; T.C.A., § 33-6- Statute (Lori R. Holyfield), 42 U. Mem. L. Rev. 
201(b); Acts 2000, ch. 947, § 1. 221 (2011). 


33-6-603. Outpatient treatment plan. 


(a) In developing the plan, the releasing facility and the outpatient qualified 
mental health professional shall consult with the service recipient; the service 
recipient’s parents, legal custodian, or legal guardian if the service recipient is 
a child; and the service recipient’s conservator, if any. Subject to obtaining any 
necessary consent before making a disclosure of patient information relating to 
outpatient treatment, the releasing facility and the outpatient qualified 
mental health professional may also consult with the service recipient’s spouse 
or other adult family member with whom the service recipient would live 
concerning the outpatient treatment plan. Before approving the outpatient 
treatment plan, the releasing facility and the outpatient qualified mental 
health professional shall obtain the service recipient’s consent to the plan to 
the extent practical and shall obtain the consent of the service recipient’s 
parents, legal custodian, or legal guardian if the service recipient is a child. 

(b) The releasing facility shall provide a clear written statement of what the 
service recipient shall do to stay in compliance with the plan to the service 
recipient; the service recipient’s parents, legal custodian, or legal guardian if 
the service recipient is a child; the service recipient’s spouse or other adult 
family member with whom the service recipient would live; and the service 
recipient’s conservator. If the service recipient is a child, the statement shall 
specify the duties of the service recipient’s parents, legal custodian, or legal 
guardian. 


History. §§ 24, 25; 1985, ch. 487, § 21; T.C.A., § 33-6- 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, 201; Acts 2000, ch. 947, § 1; 2010, ch. 659, § 1. 


_ 20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 
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33-6-604. Review of plan. 


IF 
(1) the person requests judicial review of the treatment plan within 
forty-eight (48) hours after being advised of the person’s eligibility for 
release under it, 

THEN 
(2) the hospital shall notify the court where the hospital is located that 
has the same jurisdiction as the committing court that the person is 
eligible for discharge, subject to the obligation to participate in outpatient 
treatment under the plan agreed to by the releasing facility and the 
outpatient qualified mental health professional, AND 
(3) the court shall hold a hearing within seven (7) days of receipt of the 
request to determine whether the treatment plan is medically appropriate 
and legally permissible, AND 
(4) the court shall either approve the plan or approve the plan as modified 
by the releasing facility and the outpatient qualified mental health 
professional to correct deficiencies found by the court. 


History. Code Commission Notes. This section is 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, similar to former § 33-6-201(c). 

20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 

§§ 24, 25; 1985, ch. 487, § 21; T.C.A., § 33-6- 

201(c); Acts 2000, ch. 947, § 1. . 


33-6-605. Discharge of patient — Notice to court of discharge subject 
to outpatient treatment. 


(a) IF 
(1)(A) the person does not request judicial review of the discharge plan, 
OR 
(B) the court approves an outpatient treatment plan after a hearing 
under § 33-6-604, 
THEN 
(b) IF 
(1)(A) the person is subject to judicial review under § 33-6-708, 
THEN 
(B) the person shall be discharged in conformity with § 33-6-708, AND 
(c) IF 
(1)(A) the person is not subject to judicial review under § 33-6-708, 
THEN 
(B) the hospital shall discharge the person, AND 
(2) the hospital shall notify the committing court that the person has been 
discharged subject to the obligation to participate in the outpatient treatment. 


History. Code Commission Notes. This section is 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, former § 33-6-201(d). 

20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 

§§ 24, 25; 1985, ch. 487, § 21; T.C.A., § 33-6- 

201(d); Acts 2000, ch. 947, § 1. 
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33-6-606. Amendment of outpatient treatment plan. 


After discharge the qualified mental health professional may change the 
treatment plan to meet the person’s treatment needs. If the qualified mental 
health professional changes the treatment plan, the person’s obligation to 
participate in the treatment continues. 


History. Code Commission Notes. This section is 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, similar to former § 33-6-201(e). 

20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 

§§ 24, 25; 1985, ch. 487, § 21; T.C.A., § 33-6- 

201(e); Acts 2000, ch. 947, § 1. 


33-6-607. Payment for outpatient services. 


If the person is indigent and is not eligible for payment for service under any 
other governmentally or privately funded system, the department shall 
provide for the outpatient services. The person is responsible for payment for 
the services, if: 

(1) The person is not indigent; or 
(2) The person is eligible for payment for services under any other 
governmentally or privately funded system. 


History. §§ 24, 25; 1985, ch. 437, § 21; T.C.A., § 33-6- 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, 201(f); Acts 2000, ch. 947, § 1. 
20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 


33-6-608. Admission to treatment facility — Outpatient care sus- 
pended — Outpatient care reinstituted following release. 


IF 
(1) a person who has been discharged subject to the obligation to partici- 
pate in outpatient treatment is admitted to a hospital or treatment 
resource before the obligation terminates, 

THEN 
(2) the obligation to participate in outpatient treatment is suspended, 
AND 
(3) the obligation resumes on discharge unless it has been terminated 
under § 33-6-620, § 33-6-622, or § 33-6-623 or the discharge is under 
§ 33-6-706. 


History. §§ 24, 25; 1985, ch. 437, § 21; T.C.A., § 33-6- 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §8§ 19, 201(g); Acts 2000, ch. 947, § 1. 
20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 


33-6-609. Failure to comply with outpatient treatment plan — Action 
to enforce. 


IF 
(1) the parent, legal guardian, conservator, spouse, responsible relative, 
or qualified mental health professional of a service recipient who has been 
discharged subject to the obligation to participate in outpatient treatment, 
the person who initiated the commitment proceeding of the service 
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recipient, or the chief officer of the discharging facility files an affidavit 
with the court that committed the service recipient or any court with 
jurisdiction under chapter 6, part 5, of this title in the county where the 
person is being treated or is staying showing that: 
(A) the person is required to be participating in outpatient treatment 
under § 33-6-602, 
(B) the person is, without good cause, out of compliance with the 
treatment plan, and 
(C) the qualified mental health professional believes the noncompliance 
is not likely to be corrected voluntarily, 
THEN 
(2) the court shall have jurisdiction to conduct original proceedings to 
enforce the outpatient treatment obligation, AND 
(3) the court may order the person to appear before the court at a stated 
time not later than five (5) business days after the order is issued to 
determine whether the person is required by this part to be participating 
in the outpatient treatment and has failed, without good cause, to 
participate in the treatment as required, AND 
(4) the order and a copy of the affidavit shall be served immediately on the 
person, the qualified mental health professional, and, if the discharge was 
under § 33-6-708, the district attorney general for the jurisdiction in 
which the committing court is located. 


History. 1988, ch. 862, § 3; T.C.A., § 33-6-202; Acts 
Acts 1982, ch. 862, § 5; 1983, ch. 323, § 21; 2000, ch. 947, § 1; 2002, ch. 730, § 44. 
T.C.A., § 33-616; Acts 1984, ch. 922, §§ 28-30; 


33-6-610. Hearing to determine compliance — Findings — Order to 
comply — Recommitment upon failure or inability to 
comply. 


(a) If the person appears in person before the court, the court shall hold a 
hearing to determine whether the person is required to be participating in 
outpatient treatment and is, without good cause, not complying with the 
treatment plan. 

(b) The court shall release the person, if the court determines that: 

(1) The person is complying with the treatment plan; or 
(2) The person is out of compliance for good cause and will be restored to 
compliance without further action. 

(c) If the court determines that the person is out of compliance with the 
treatment plan without good cause and that the person can be put immediately 
in compliance with the treatment plan and can be expected to stay in 
compliance without further hospitalization, the court shall make written 
findings of fact and conclusions of law on the issues, order the person to comply 
immediately with the treatment plan, and dismiss the proceedings upon a 
showing that the person is in compliance. 

(d)(1) The court shall make written findings of fact and conclusions of law on 

the issues and order the person recommitted to the hospital from which the 

person was released, if the court determines that the person is out of 
compliance with the treatment plan without good cause and that: 
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(A) The person cannot be put in compliance with the treatment plan 
immediately; or 

(B) The person cannot be expected to stay in compliance without 
further hospitalization. 

(2) The sheriff shall immediately transport the person as ordered, and the 
hospital shall admit the person and give notice of the recommitment to the 
person’s attorney, legal guardian, legal custodian, conservator, and spouse or 
nearest adult relative, to the qualified mental health professional, to the 
committing court, and, if the discharge was under § 33-6-708, to the district 
attorney general in the committing jurisdiction. 


History. 1996, ch. 1079, § 64; T.C.A., § 33-6-203; Acts 
Acts 1984, ch. 922, § 29; 1988, ch. 862, § 4; 2000, ch. 947, § 1. 


33-6-611. Failure to appear at hearing — Custody order — Transpor- 
tation to hospital — Admission — Notice to attorney or 
other representative. 


IF 
(1) the qualified mental health professional has filed an affidavit showing 
that: 
(A) the person with mental illness or serious emotional disturbance is 
required to be participating in outpatient treatment, 
(B) the person is, without good cause, not complying with the treatment 
plan, AND 
(C) the qualified mental health professional believes the noncompliance 
is not likely to be corrected voluntarily, AND 
(2) the person does not respond to the order to appear, 
THEN 
(3) the court shall order the person taken into custody, AND 
(4) the sheriff shall immediately transport the person to the hospital from 
which the person was discharged, AND 
(5) the hospital shall admit the person and give notice of the temporary 
recommitment and that a hearing under § 33-6-610 will be held to the 
person’s attorney, legal guardian, legal custodian, conservator, and spouse 
or nearest adult relative, to the qualified mental health professional, to 
the court that ordered the temporary recommitment of the person, and to 
the court where the hospital is located that has the same jurisdiction as 
the recommitting court. 


History. Textbooks. 

Acts 1984, ch. 922, § 28; 1985, ch. 437, Tennessee Jurisprudence, 18 Tenn. Juris., 
8§ 22-25; 1996, ch. 1079, §§ 65, 66; T.C.A., Mental Illness, Etc., § 5. 
§ 33-6-204(a); Acts 2000, ch. 947, § 1. 


33-6-612. Failure to appear where no affidavit by qualified mental 
health professional. 


IF 
(1) the qualified mental health professional has not filed an affidavit with 
the court regarding the person with mental illness or serious emotional 


33-6-613 MENTAL HEALTH, SUBSTANCE ABUSE, DISABILITIES 534 


disturbance, AND 
(2) the person does not respond to the order to appear, 

THEN 
(3) the court shall order the person taken into custody, AND 
(4) the officer who serves the order on the person shall take the person to 
the qualified mental health professional or the professional’s appointed 
substitute. 


History. §§ 22-25; 1996, ch. 1079, §8§ 65, 66; T.C.A.,, 
Acts 1984, ch. 922, § 28; 1985, ch. 4387, § 33-6-204(b); Acts 2000, ch. 947, § 1. 


33-6-613. Substitution of qualified mental health professional. 


A person’s qualified mental health professional shall appoint a qualified 
mental health professional as a substitute in the absence of the appointing 
professional. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-614. Findings by qualified mental health professional — Release. 


(a) The qualified mental health professional shall release the person and 
notify the court of the basis for the release, if the qualified mental health 
professional determines that: 

(1) The person with mental illness or serious emotional disturbance is in 
compliance with the treatment plan; or 

(2) The person is out of compliance for good cause, is put in compliance 
immediately, and can be expected to stay in compliance without further 
hospitalization. 

(b) The qualified mental health professional shall release the person and 
notify the court of the basis for the release, if the qualified mental health 
professional determines that: 

(1) The person is out of compliance with the treatment plan without good 
cause; 

(2) The person can be put in compliance with the treatment plan 
immediately; 

(3) The person complies immediately with the treatment plan; and 

(4) The person can be expected to stay in compliance without further 
hospitalization. 


History. §§ 22-25; 1996, ch. 1079, §§ 65, 66; T.C.A., 
Acts 1984, ch. 922, § 28; 1985, ch. 437, § 33-6-204(d); Acts 2000, ch. 947, § 1. 


33-6-615. Findings by qualified mental health professional — Recom- 
mitment — Notice to representative, next of kin and court. 


IF 
(1) the qualified mental health professional determines that: 
(A) the person with mental illness or serious emotional disturbance is 
out of compliance with the treatment plan without good cause, and 
(B)G) the person cannot be put immediately in compliance with the 
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treatment plan, or 

(ii) the person cannot be expected to stay in compliance without 

further hospitalization, or 

(iii) the person does not comply immediately with the treatment plan, 

THEN 

(2) the qualified mental health professional shall contact the sheriff, AND 
(3) the sheriff shall immediately transport the person to the hospital from 
which the person was discharged, AND 
(4) the hospital shall admit the person and give notice of the temporary 
recommitment and that a hearing under § 33-6-610 will be held to the 
person, the person’s attorney, legal guardian, legal custodian, conservator, 
and spouse or nearest adult relative, to the qualified mental health 
professional, to the court that ordered the temporary recommitment of the 
person, and to the court where the hospital is located that has the same 
jurisdiction as the recommitting court. 


History. §§ 22-25; 1996, ch. 1079, §§ 65, 66; T.C.A., 
Acts 1984, ch. 922, § 28; 1985, ch. 437, § 33-6-204(e); Acts 2000, ch. 947, § 1. 


33-6-616. Recommitment hearing. 


The court where the hospital is located is vested with jurisdiction to hold the 
hearing on a person returned under § 33-6-611. The court shall schedule a 
hearing to be held under § 33-6-610 within five (5) business days of receipt of 
the notice. 


History. § 33-6-204(f); Acts 2000, ch. 947, § 1; 2002, ch. 
Acts 1984, ch. 922, § 28; 1985, ch. 437, 730, § 45. 
8§ 22-25; 1996, ch. 1079, §§ 65, 66; T.C.A., 


33-6-617. Person eligible for discharge. 


If the person, upon being readmitted under this part, is eligible for discharge 
under § 33-6-602, the person shall be discharged under § 33-6-602 notwith- 
standing § 33-3-501. The hospital shall give notice of the discharge to the 
courts that had been notified of the admission, and the judicial proceedings for 
recommitment shall be dismissed. 


History. §§ 22-25; 1996, ch. 1079, §§ 65, 66; T.C.A., 
Acts 1984, ch. 922, § 28; 1985, ch. 437, § 33-6-204(g); Acts 2000, ch. 947, § 1. 


33-6-618. Rights of defendant in proceedings under this part. 


In judicial proceedings under this part the person with mental illness or 
serious emotional disturbance has the following rights: 

(1) The burden of proof to establish, as appropriate to the proceedings, 
that the outpatient treatment plan is proper, that the person is subject to 
return to the hospital, or that the plan is subject to extension, shall be by 
clear, unequivocal, and convincing evidence and shall be borne by the party 
seeking to impose the obligations; 

(2) The person shall be present at the hearing unless the person waives 
such presence in writing. If the person’s attorney shows that the person’s 
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physical health would be endangered by being at the hearing, the court may 
order a continuance until the risk is terminated. If the court determines that 
the person’s conduct at the hearing is so violent or otherwise disruptive that 
it creates a serious risk of harm to the person or others at the hearing or so 
disrupts the proceedings that they cannot be conducted in a proper manner, 
the court may order the person restrained or excluded to the extent 
necessary to the proper conduct of the proceedings. If the person is not 
present at or is excluded from the hearing, the court shall make a written 
fact finding as to why the hearing is held in the person’s absence; and 

(3) The person’s attorney shall notify the court of the representation 
immediately after accepting it. If the person does not employ an attorney, the 
court shall appoint an attorney to represent the person as soon as possible 
after the case is docketed. An attorney representing the person shall not 
serve as guardian ad litem. If the court determines that the person is not 
able to understand the nature of the proceedings and cannot communicate 
with counsel in the conduct of the case, the court may appoint another 
person to serve as the person’s guardian ad litem. 


History. 
Acts 1984, ch. 922, § 31; T.C.A., § 33-6-205; 
Acts 2000, ch. 947, § 1. 


33-6-619. Dismissal of proceedings pending against person recommit- 
ted under this part. 


If a person is ordered to be rehospitalized for noncompliance with the 
treatment plan after a hearing under § 33-6-609, § 33-6-610 or § 33-6-611, 
upon readmission the person shall be held under the authority of the original 
court order of commitment entered in the proceedings under chapter 6, part 5 
of this title, and any other pending proceedings under chapter 6, part 4 or 5 of 
this title shall be dismissed. 


History. 
Acts 1984, ch. 922, § 32; T.C.A., § 33-6-206; 
Acts 2000, ch. 947, § 1. 


33-6-620. Termination of legally mandated outpatient care — Notice to 
court. 


IF 
(1) at any time the qualified mental health professional determines that: 
(A) the person with mental illness or serious emotional disturbance is 
likely to participate in outpatient treatment without being legally 
obligated to do so, or 
(B) the person no longer needs treatment for the mental illness or 
serious emotional disturbance, 
THEN 
(2) the qualified mental health professional shall terminate the treat- 
ment obligation, AND 
(3) the qualified mental health professional shall notify the committing 
court and the hospital that discharged the person. 
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History. 33-6-203; Acts 1984, ch. 922,§ 26; T.C.A.,§ 33- 
Acts 1982, ch. 862, § 6; T.C.A., §§ 33-617, 6-207(a); Acts 2000, ch. 947, § 1. 


33-6-621. Reinstatement of mandatory outpatient care. 


IF 
(1) during the sixth month after discharge or after the last renewal the 
qualified mental health professional determines that: 
(A) the person has a mental illness or serious emotional disturbance or 
has a mental illness or serious emotional disburbance in remission, 
AND 
(B) the person’s condition resulting from mental illness or serious 
emotional disturbance is likely to deteriorate rapidly to the point that 
the person will pose a likelihood of serious harm under § 33-6-501 
unless treatment is continued, AND 
(C) the person is not likely to participate in outpatient treatment unless 
legally obligated to do so, AND 
(D) mandatory outpatient treatment is a suitable less drastic alterna- 
tive to commitment, 
THEN 
(2) the obligation to participate in outpatient treatment is renewed for six 
(6) months, AND 
(3) the qualified mental health professional shall notify the person, the 
person’s attorney, the hospital that discharged the person, and the 
committing court of the decision and of the basis for it and of the person’s 
right to request a hearing in the committing court. 


History. 33-6-203; Acts 1984, ch. 922,§ 26; T.C.A.,§ 33- 
Acts 1982, ch. 862, § 6; T.C.A., §§ 33-617, 6-207(b); Acts 2000, ch. 947, § 1. 


33-6-622. Hearing on reinstatement order. 


(a) If the person files a written request for a hearing with the committing 
court, within thirty (30) days after receipt of notice the committing court shall 
hold a hearing to review the decision of the qualified mental health profes- 
sional. IF AND ONLY IF the court determines that: 

(1) The person has a mental illness or serious emotional disturbance or 
has a mental illness or serious emotional disturbance in remission, 

(2) The person’s condition resulting from mental illness or serious emo- 
tional disturbance is likely to deteriorate rapidly to the point that the person 
will pose a likelihood of serious harm under § 33-6-501 unless treatment is 
continued, 

(3) The person is not likely to participate in outpatient treatment unless 
legally obligated to do so, AND 

(4) Mandatory outpatient treatment is a suitable less drastic alternative 
to commitment, 

THEN 
(5) the obligation to participate in outpatient treatment is renewed for six 
(6) months. 

(b)(1) IF, after a hearing, the court does not determine the obligation to 

participate in outpatient treatment to be renewed, 
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(2) THEN the person is discharged from the outpatient treatment obliga- 
tion. 


History. §§ 24, 25; 1985, ch. 487, § 21; T.C.A., § 33-6- 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, 201(c); Acts 2000, ch. 947, § 1. 
20, 22; T.C.A., § 33-615; Acts 1984, ch. 922, 


33-6-623. Outpatient treatment obligation limited to six (6) months. 


IF 
(1) a person with mental illness or serious emotional disturbance is 
discharged subject to an outpatient treatment obligation under § 33-6- 
602, AND 
(2) the qualified mental health professional has not terminated the 
outpatient treatment obligation under § 33-6-620, 

THEN 
(3) the person’s obligation to participate in outpatient treatment termi- 
nates six (6) months after the discharge or the last renewal of the 
obligation. 


History. §§ 24, 25; 1985, ch. 437, § 21; T.C.A., § 33-6- 
Acts 1982, ch. 862, § 4; 1983, ch. 323, §§ 19, 201(d); Acts 2000, ch. 947, § 1. 
20, 22; T.C.A., § 33-615; Acts 1984; ‘ch. 922, 


33-6-624. Pilot program for patients to receive assisted outpatient 
treatment. 


(a)(1) There shall be created a pilot project in Knox County, Tennessee, 
which shall expire on June 30, 2015, for a maximum of ten (10) patients at 
any given time to receive assisted outpatient treatment. 

(2) In addition to any authorized action under § 33-6-502, a court of 
competent jurisdiction may order a proposed patient to receive assisted 
outpatient treatment upon finding that the conditions of § 33-6-502(1)-(3) 
have been met. 

(b) Before ordering an outpatient treatment plan pursuant to this part, the 

court shall comply with subsections (c)-(f). 

(c)(1) A proposed outpatient treatment plan, developed pursuant to this 
section by a physician or a professional designated under § 33-6-427(a) or (b) 
who has examined the proposed patient no more than ten (10) days prior to 
the entering of an order pursuant to this part, shall be presented to the court 
in writing. The plan shall include all services the examining physician or a 
professional designated under § 33-6-427(a) or (b) recommends that the 
proposed patient receive, and for each such recommended service, identify 
an appropriate community-based provider that has agreed to provide it. 

(2) lf the proposed outpatient treatment plan includes alcohol or sub- 
stance abuse counseling and treatment, it may include a provision requiring 
relevant testing for either alcohol or illegal substances; provided, that the 
clinical basis of the physician or a professional designated under § 33-6- 
427(a) or (b) for recommending such plan provides sufficient facts for the 
court to find: 
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(A) That such person has a history of alcohol or substance abuse that is 
clinically related to the mental illness; and 

(B) That such testing is necessary to prevent a relapse or deterioration 
which would be likely to result in serious harm to the person or others. 

(3) The examining physician or a professional designated under § 33-6- 
427(a) or (b) shall: 

(A) Provide an opportunity to actively participate in the development of 

the treatment plan to the proposed patient, the treating physician or a 

professional designated under § 33-6-427(a) or (b), if any, and, upon the 

request of the proposed patient, any other individual significant to the 
proposed patient; and 

(B) Make reasonable efforts to gather information that may be relevant 
in the development of the treatment plan from the proposed patient’s 
family or significant others. 

(d) At all stages of a proceeding commenced under this section, the proposed 
patient shall have the right to be represented by counsel. If neither the patient 
nor others provide counsel, the court shall appoint counsel for the proposed 
patient. Upon request of the proposed patient, the court shall order an 
independent examination by a physician or a professional designated under 
§ 33-6-427(a) or (b) only when retained by the proposed patient. 

(e)(1) Upon receipt of a petition for which assisted outpatient treatment 

may be an option, the court shall fix the date for a hearing. Such date shall 

be no later than ten (10) days from the date such petition is received by the 
court excluding Saturdays, Sundays, and holidays. Adjournments shall be 
permitted only for good cause shown. In granting adjournments, the court 
shall consider the need for further examination of the proposed patient and 
the potential need to provide assisted outpatient treatment expeditiously. 

The court shall cause the proposed patient, any other person to whom notice 

is due under this chapter, the petitioner, the physician or a professional 

designated under § 33-6-427(a) or (b) whose affirmation or affidavit accom- 
panied the petition, and such other persons as the court may determine to be 
advised of such date. Upon such date, or upon such other date to which the 
proceeding may be adjourned, the court shall hear testimony and, if it is 
deemed advisable and the proposed patient is available, examine the 

_ proposed patient in or out of court. If the proposed patient does not appear 
at the hearing, and appropriate attempts to elicit the attendance of the 
proposed patient have failed, the court may conduct the hearing in the 
proposed patient’s absence. In such case, the court shall set forth the factual 
basis for such determination. 

(2) If the affidavit or affirmation of the physician or a professional 
designated under § 33-6-427(a) or (b) accompanying the petition indicates 
that the proposed patient has not submitted to an examination in the ten 
(10) days prior to the filing of the petition, the court may request the 
proposed patient to submit to an examination by a physician or a profes- 
sional designated under § 33-6-427(a) or (b) appointed by the court. If the 
proposed patient does not consent and the court finds reasonable cause to 
believe that the allegations in the petition are true, the court may order law 
enforcement officers to take the proposed patient into custody in accordance 
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with § 33-6-618 and transport the patient to a hospital for examination by 
a physician or a professional designated under § 33-6-427(a) or (b). Trans- 
portation will be conducted in accordance with parts 4 and 9 of this chapter. 
The subject may be detained for the period required to complete the 
examination, but not more than forty-eight (48) hours. The physician or a 
professional designated under § 33-6-427(a) or (b) whose affirmation or 
affidavit accompanied the petition may perform such examination of the 
proposed patient if the physician or a professional designated under § 33- 
6-427(a) or (b) is privileged or otherwise authorized by such hospital to do so. 
If such examination is performed by another physician or a professional 
designated under § 33-6-427(a) or (b), the examining physician or a profes- 
sional designated under § 33-6-427(a) or (b) may consult with the physician 
or a professional designated under § 33-6-427(a) or (b) whose affirmation or 
affidavit accompanied the petition as to whether the subject meets the 
criteria for assisted outpatient treatment. Upon completion of the examina- 
tion, the subject shall be released and the examining physician or a 
professional designated under § 33-6-427(a) or (b) shall report the findings 
of the examination to the court. The court shall not hold a hearing on the 
petition unless and until the examining physician or a professional desig- 
nated under § 33-6-427(a) or (b) submits to the court: 

(A) An affidavit or affirmation stating that the physician or a profes- 
sional designated under § 33-6-427(a) or (b) concurs that the proposed 
patient meets the criteria for assisted outpatient treatment; and 

(B) A proposed assisted outpatient treatment plan for the proposed 
patient, developed by the examining physician or a professional desig- 
nated under § 33-6-427(a) or (b), and conforming to the requirements of 
subsection (c). 

(3) The court shall not order assisted outpatient treatment unless an 
examining physician or a professional designated under § 33-6-427(a) or (b) 
who has personally examined the proposed patient no more than ten (10) 
days before the filing of the petition and recommends assisted outpatient 
treatment, testifies at the hearing. Such physician or a professional desig- 
nated under § 33-6-427(a) or (b) shall testify to: 

(A) The facts and clinical determinations that support the allegations 
that the proposed patient meets each of the criteria for assisted outpatient 
treatment; and 

(B) The proposed assisted outpatient treatment plan, the rationale for 
each component of such plan, and whether each such component is the 
least restrictive available alternative to serve the clinical needs of the 
proposed patient; and 

(C) A history of medication compliance. 

(4) The proposed patient shall be afforded an opportunity to present 
evidence, to call witnesses on the patient’s behalf, and to cross-examine 
adverse witnesses. 

(5) Unless the proposed patient requests a public hearing, the hearing 
shall be confidential and a report of the proceedings shall not be released to 
the public or press. 

(f)(1) If after hearing all relevant evidence, the court does not find by clear 
and convincing evidence that the proposed patient meets the criteria for 
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assisted outpatient treatment, the court shall not order outpatient treat- 

ment under this section and shall order inpatient care and treatment under 

§ 33-6-502 or make other dispositions as authorized by law. 

(2) If after hearing all relevant evidence, the court finds by clear and 
convincing evidence that the proposed patient meets the criteria for assisted 
outpatient treatment, the court may order the proposed patient to receive 
assisted outpatient treatment for an initial period not to exceed six (6) 
months. In fashioning the order, the court shall specifically make findings by 
clear and convincing evidence that the ordered treatment is the least 
restrictive treatment appropriate and feasible for the proposed patient, and 
that community resources and a willing treatment provider are available to 
support such treatment. The order shall state an assisted outpatient 
treatment plan, which shall include all categories of assisted outpatient 
treatment that the proposed patient is to receive, but shall not include any 
such category that has not been recommended in both the proposed written 
treatment plan and the testimony provided to the court. 

(3) If after hearing all relevant evidence, the court finds by clear and 
convincing evidence that the proposed patient meets the criteria for assisted 
outpatient treatment and that the treatment recommended by the examin- 
ing physician or a professional designated under § 33-6-427(a) or (b) is in 
whole or in part appropriate, but the court does not find by clear and 
convincing evidence that community resources and a willing treatment 
provider are available to provide such treatment, the court shall state such 
findings of fact on the record and deny assisted outpatient treatment without 
prejudice and may order such other treatment or commitment as authorized 
by law. 

(4) The petitioner shall cause a copy of any court order issued pursuant to 
this section to be served personally, or by mail, facsimile or electronic means, 
upon the assisted outpatient and all service providers identified in the 
treatment plan. 

(g) In addition to any other right or remedy available by law with respect to 
the order for assisted outpatient treatment, either party to the order may 
apply to the court, on notice to the other party and all others entitled to notice, 
to stay, vacate, or modify the order. 

(h) The treatment provider may modify the treatment plan according to the 
treatment needs of the assisted outpatient and provide notice to the court and 
petitioner. 

(i) Within thirty (30) days prior to the expiration of an order for assisted 
outpatient treatment, the original applicant, if the petitioner retains the 
status of an authorized petitioner pursuant to this chapter, or, in the absence 
of a timely petition by the original petitioner, any other person authorized to 
petition pursuant to this chapter, may apply to the court to order continued 
assisted outpatient treatment and the court may order continued assisted 
outpatient treatment for a period not to exceed six (6) months from the 
expiration date of the current order if the court finds by clear and convincing 
evidence that the assisted outpatient treatment continues to meet the criteria 
in this part. If the court’s disposition of such petition does not occur prior to the 
expiration date of the current order, the current order shall remain in effect for 
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up to an additional thirty (30) days without further action of the court. If the 
court’s disposition of such petition does not occur within thirty (30) days after 
the expiration date of the current order, the order for assisted outpatient 
treatment shall terminate. The procedures for obtaining any order pursuant to 
this subsection (i) shall be in accordance with this section. 

(j) Section 33-6-607 shall apply to the costs incurred for services ordered 
under this section. 

(k) An assisted outpatient’s substantial failure to comply with the order of 
the court shall constitute reason for a physician or a professional designated 
under § 33-6-427(a) or (b) to determine whether the assisted outpatient is 
subject to emergency detention under § 33-6-401, and shall give rise to the 
authority under § 33-6-402 for such physician or a professional designated 
under § 33-6-427(a) or (b) to take custody of the assisted outpatient. Failure to 
comply with an order of assisted outpatient treatment shall not be grounds for 
a finding of contempt of court or for nonemergency involuntary detention 
under this title. Nothing in this section precludes the use of detention by law 
enforcement officers under § 33-6-402. 

(1) The commissioner of mental health and substance abuse services is 
authorized to promulgate rules to implement this section in accordance with 
the Uniform Administration Procedures Act, compiled in title 4, chapter 5. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


History. 
Acts 2012, ch. 575, § 2; 2012, ch. 1060, § 1; 
2014, ch. 1000, § 1. 


PART 7 
DISCHARGE FROM INPATIENT TREATMENT 


33-6-701. Review of admitted persons to determine eligibility for 
discharge. 


The chief officer of a public or private hospital shall, as often as practicable, 
but not less often than every six (6) months, examine or cause to be examined 
each person admitted under this title for treatment of mental illness or serious 
emotional disturbance. If the chief officer determines on the basis of the 
examination that the person is eligible for discharge under § 33-6-602, 
§ 33-6-705 or § 33-6-706, and that the discharge is not subject to judicial 
review under § 33-6-708, the chief officer shall order the immediate release of 
the person and shall notify the person upon whose application the person was 
admitted and, if the person was involuntarily hospitalized, the court that 
ordered the hospitalization. 


History. 

Acts 1965, ch. 38, § 46; 1974, ch. 464, § 3; 
1975, ch. 248, §§ 1, 18; 1982, ch. 862, §§ 9, 10; 
T.C.A., § 33-609; Acts 1996, ch. 1079, § 63; 
T.C.A., § 33-6-108(d); Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 
Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 


(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
ch}127, $$ 123):4;-1968, ch: 315-88 ban22196m 
ch, 38,.8§. 37-4043, 45, 46:,1967,,ch44, Sie 
1967, ch-58; 8 11973, ch. 127,'§ "11; 1974, co 
464, § 3; 1974, ch. 802, §§ 43, 45, 46, 52, 53; 
1975, ch. 199, 8§ 1-3; 1975, ch. 248, §§ 1, 14, 
16-18°,1976, ch. 610,.8 1: 19/6. ch. 763.9 a9 
1976; ch: 764,°8§ 2; 3:/1977, ch. 165;'5 121977 
ch. 1386)°§ 12:1977; chi 4498S) 19:2 1978 vem 
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527, 8§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 
3-11; 1983, ch. 323, §§ 8, 9, 11, 13, 14, 17-22, 
24: T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619: 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 437, §§ 14-25; 1985, ch. 478, § 37: 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, $§ 4, 
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6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 1998, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


33-6-702. Request for current examination of mental condition — 
Payment. 


Any person hospitalized under a court order obtained under chapter 6, part 
5 of this title, or the person’s attorney, parent, legal guardian, legal custodian, 
conservator, spouse or adult next of kin, shall be entitled, upon the expiration 
of ninety (90) days following the order and not more frequently than every six 
(6) months thereafter, to request, in writing, the chief officer of the hospital in 
which the person is hospitalized to have a current examination of the person’s 
mental condition made by one (1) or more physicians. If the request is timely, 
it shall be granted. The person shall be entitled at the person’s own expense to 
have a licensed physician not connected with the hospital to participate in the 
examination. If the person is indigent, is in a department facility, and makes 
a written request for examination, with the approval of the commissioner, the 
department shall assist the person in obtaining a licensed physician to 
participate in the examination in the person’s behalf. A physician so obtained 
by the indigent person shall be compensated for services out of unobligated 
funds of the department in an amount the department determines to be fair 
and reasonable. 


History. 
Acts 1965, ch. 38, § 46; 1974, ch. 464, § 3; 
1975, ch. 248, §§ 1, 18; 1982, ch. 862, §§ 9, 10; 


T.C.A., § 33-609; Acts 1996, ch. 1079, § 63; 
T.C.A., § 33-6-108(b)(1); Acts 2000, ch. 947, 
cy ul 


33-6-703. Discharge of person eligible for release — Petition for re- 
view where one (1) or more physicians finds admission no 
longer needed. 


If, after considering the reports of the physicians and other relevant 
information, the chief officer determines that the person is eligible for 
discharge under § 33-6-602, § 33-6-705 or § 33-6-706 and that the discharge 
is not subject to judicial review under § 33-6-708, the chief officer shall order 
the immediate release of the person and notify the committing court. If one (1) 
or more of the physicians participating in the examination reports that the 
person no longer meets the standards under which the person was admitted, 
the person may petition the court that ordered the hospitalization for an order 
directing the person’s release. The person shall be apprised of the results of the 
examination reports and shall be furnished true copies of them, which shall 
accompany the person’s petition. 
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History. T.C.A., § 33-609; Acts 1996, ch. 1079, § 63; 
Acts 1965, ch. 38, § 46; 1974, ch. 464, § 3; T.C.A., § 33-6-108(b)(2); Acts 2000, ch. 947, 
1975, ch. 248, §§ 1, 18; 1982, ch. 862,§§ 9,10; § 1. 


33-6-704. Procedure for reviewing petition. 


(a) In considering the petition, the court shall consider the testimony of the 
physicians who participated in the examination of the person and their reports 
accompanying the petition. After considering the testimony and reports, the 
court shall either: 

(1) Reject the petition and order the continued hospitalization of the 
person; or 
(2) Order the immediate release of the person. 

(b) Any physician participating in the examination shall be a competent and 

compellable witness at any judicial proceeding held under this title. 


History. T.C.A., § 33-609; Acts 1996, ch. 1079, § 63; 
Acts 1965, ch. 38, § 46; 1974, ch. 464, § 3; T.C.A., § 33-6-108(c); Acts 2000, ch. 947, §§ 1, 
1975, ch. 248, §§ 1, 18; 1982, ch. 862, §§ 9,10; 6. 


33-6-705. Discharge of person no longer meeting standards for admis- 
sion. 


IF 
(1) a person was admitted to a hospital for treatment of mental illness or 
serious emotional disturbance under any provision of this title other than 
chapter 6, part 5 of this title, AND 
(2) the person no longer meets the standards under which the admission 
took place, AND 
(3) the person’s detention is not otherwise authorized under the part 
under which the person was admitted, 

THEN 
(4) the person shall be discharged. 


History. 19; T.C.A., § 33-614; Acts 1985, ch. 437, § 18; 
Acts 1982, ch. 862, § 3; 1983, ch. 323, §§ 18, T.C.A., § 33-6-109(a); Acts 2000, ch. 947, § 1. 


33-6-706. Discharge of involuntarily committed person — Person no 
longer mentally ill or in remission — Person unlikely to 
cause harm — Voluntary outpatient treatment possible. 


IF 
(1) a person was committed involuntarily under chapter 6, part 5 of this 
title, AND 
(2)(A) the person does not have a mental illness or serious emotional 
disturbance, OR 
(B)G) the person has a mental illness or serious emotional disturbance 
or has a mental illness or serious emotional disturbance in remission, 
AND 
(ii) the person does not pose a likelihood of serious harm under ~ 
§ 33-6-501, OR 
(C)G) the person would pose a likelihood of serious harm under § 33- — 
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6-501 unless treatment is continued, AND 
(ii) voluntary outpatient treatment is a suitable less drastic alterna- 
tive to commitment because the person is likely to participate in 
outpatient treatment without being legally obligated to do so, 
THEN 
(3) IF 
(A) the person is not subject to judicial review under § 33-6-708, 
THEN 
(B) the person shall be discharged, AND 
(4) IF 
(A) the person is subject to judicial review under § 33-6-708, 
THEN 
(B) the person shall be discharged in conformity with § 33-6-708. 


History. 19; T.C.A., § 33-614; Acts 1985, ch. 437, § 18; 
Acts 1982, ch. 862, § 3; 1983, ch. 323, §§ 18,  T.C.A., § 33-6-109(b); Acts 2000, ch. 947, § 1. 


33-6-707. Persons eligible for discharge subject to mandatory outpa- 
tient treatment. 


IF 
(1) a person was committed involuntarily under chapter 6, part 5 of this 
title, AND 
(2) the person has a mental illness or serious emotional disturbance or 
has a mental illness or serious emotional disturbance in remission, AND 
(3) the person would pose a likelihood of serious harm under § 33-6-501 
unless treatment continues, AND 
(4) voluntary outpatient treatment is not a suitable less drastic alterna- 
tive to commitment because the person is not likely to participate in 
outpatient treatment without being legally obligated to do so, 

THEN 
(5) the person is eligible for discharge only under § 33-6-602. 


History. 19; T.C.A., § 33-614; Acts 1985, ch. 437, § 18; 
Acts 1982, ch. 862, § 3; 1983, ch. 323, 8§ 18, T.C.A., § 33-6-109(c); Acts 2000, ch. 947, § 1. 


33-6-708. Discharge procedure for involuntarily committed persons. 


(a) If a person is committed involuntarily by a criminal or juvenile court 
under chapter 6, part 5 of this title and the court determines at the time of 
commitment that, due to the nature of the person’s criminal conduct that 
created a serious risk of physical harm to other persons, the person should not 
be discharged from the commitment without proceedings under this section to 
review eligibility for discharge under §§ 33-6-602, 33-6-705 and 33-6-706, the 
hospital shall proceed under this section to effect discharge from the commit- 
ment. 

(b) Any person who was committed involuntarily on the basis of mental 
illness between April 23, 1980, and July 1, 1982, and who was subject to the 
discharge procedures of former § 33-313 during that period is subject to 
discharge only under the procedures of subdivisions (c)(1)-(5). 

(c)(1) When the chief officer determines that the person is eligible for 
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discharge under § 33-6-602, § 33-6-705 or § 33-6-706, the chief officer shall 
notify the committing court of that conclusion, of the basis for it, and, if 
discharge is under § 33-6-602, of the outpatient treatment plan approved by 
the releasing facility and the qualified mental health professional for the 
person. The determination by the chief officer shall create a rebuttable 
presumption of its correctness. The clerk shall send a copy of that complete 
notice and plan to the person’s counsel and to the district attorney general 
for the jurisdiction in which the committing court is located. The court may, 
on its own motion or that of the district attorney general, order a hearing to 
be held within twenty-one (21) days of the receipt of the chief officer’s notice. 
The court shall send notice of the hearing to the person, the chief officer, the 
person’s counsel, the person’s next of kin, and the district attorney general. 

(2) If the court does not set a hearing and notify the chief officer within 
fifteen (15) days of its receipt of the chief officer’s notice, the chief officer shall 
release the person from involuntary commitment under § 33-6-602, § 33-6- 
705 or § 33-6-706, as appropriate. 

(3) Ifthe court sets a hearing, the hearing shall be held within twenty-one 
(21) days of the court’s receipt of notice from the chief officer. The person 
shall attend the hearing, unless the person’s presence is waived in writing by 
counsel before the hearing. If the person does not have counsel, the court 
shall appoint counsel to represent the person throughout the proceedings 
and any appeal. The person’s counsel shall advocate for the least drastic 
alternative to commitment, unless directed otherwise by the person. Com- 
pensation of appointed counsel for the person shall be pursuant to Tennessee 
Rules of the Supreme Court, Rule 15. 

(4) Following the hearing, if the court finds by clear, unequivocal, and 
convincing evidence that the person is not eligible for discharge under 
§ 33-6-602, § 33-6-705 or § 33-6-706, it shall order the person’s return to 
the hospital under the original commitment. If the court finds otherwise, it 
shall order the person’s release from involuntary commitment in accordance 
with the recommendations of the chief officer. 

(5) The district attorney general on behalf of the state or the person may 
file a notice of appeal of a final adjudication under this section to the court 
of criminal appeals. 


History. Compiler’s Notes. 
Acts 1982, ch. 862, § 1; T.C.A., § 33-314; Former T.C.A. § 33-313 is now compiled as 
Acts 1985, ch. 437, 8§ 19, 20; 1986, ch. 836, part of § 33-5-410. 
§ 6; 1988, ch. 862, §§ 1, 2, 5; T.C.A., § 33-6- 
110; Acts 2000, ch. 947, § 1. 


PART 8 
SEX OFFENDERS 


33-6-801. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Sex crime” means any offense involving the unlawful sexual abuse, 
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molestation, fondling, or carnal knowledge of a child of fourteen (14) years of 
age or under or incest, a crime against nature, assault with intent to commit 


rape or rape; and 


(2) “Sex offender” means any person who has been convicted of a crime 
involving the unlawful sexual abuse, molestation, fondling, or carnal knowl- 
edge of a child of fourteen (14) years of age or under or any person convicted 
of incest, a crime against nature, assault with intent to commit rape or rape. 


History. 

Acts 1957, ch. 288, § 1; 1963, ch. 315, §§ 1, 2; 
1975; ch. 248, §°1;°1977, ch. 449, §§ 1) 2771981, 
ch. 224, § 25; T.C.A., §§ 33-1301, 33-6-301; 
Acts 2000, ch. 947, §§ 1, 6. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
eb 127, $$, 1,3,49 1963, chiid15; §§..1, 23 1965; 
ch. 38, §§ 37-40, 48, 45, 46; 1967, ch. 44, § 1; 
1967, ch. 58, § 131973, ch. 127, § 11; 1974, ch. 
464, § 3; 1974, ch. 802, §§ 43, 45, 46, 52, 53; 
1975, ch. 199, 8§ 1-8; 1975, ch. 248, §§ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch. 764, §§ 2, 3; 1977, ch. 165, § 1; 1977, 
eh. 306, § 2; 1977, ch. 449, §§ 1, 2; 1978, ch: 
527, $§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
8§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
me (2 1)? 1981, ch, 536, § 1;.1982,.ch. 862,.§ 1, 
3-11; 1983, ch. 323, §§ 8, 9, 11, 18, 14, 17-22, 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 


33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 437, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 1993, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., § 19. 


NOTES TO DECISIONS 


1. Constitutionality. 

Former § 33-6-302 (repealed) did not violate 
due process on the basis that it stigmatizing sex 
offenders, diminishing their employment op- 
portunities, or establishing an irrebuttable pre- 


sumption that all convicted sex offenders are 
mentally ill. Dean v. McWherter, 70 F.3d 43, 
1995 FED App. 334P, 1995 U.S. App. LEXIS 
32337 (6th Cir. Tenn. 1995). 


33-6-802. Examination upon conviction for sex crime. 


Any person convicted of a sex crime shall be examined thoroughly by a 
psychiatrist, licensed psychologist, licensed psychological examiner, licensed 
senior psychological examiner, clinical nurse specialist in psychiatry, licensed 
professional counselor, or licensed clinical social worker from the department 
of correction as soon as practicable after admittance to the penal facility. A 
community mental health center may provide the examination when the 
service is specifically contracted for and funded by the department of mental 
health and substance abuse services or the department of correction. 


History. 

Acts 1957, ch. 288, § 3; 1974, ch. 802, § 52; 
1975, ch. 248, § 1; 1981, ch. 224, § 26; T.C.A., 
§ 33-1303; Acts 1986, ch. 595, § 1; 1989, ch. 
311, § 1; T.C.A., § 33-6-303; Acts 2000, ch. 947, 
§§ 1, 6; 2001, ch. 334, § 6; 2002, ch. 730, § 46; 
2010, ch. 1100, § 45; 2012, ch. 575, § 1. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
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the commissioner of finance and administra- promulgated in accordance with the provisions 
tion are authorized to promulgate rules and of the Uniform Administrative Procedures Act, 
regulations to effectuate the purposes of the compiled in title 4, chapter 5. 

act. All such rules and regulations shall be 


33-6-803. Certification for treatment. 


If, as a result of the examination provided for in § 33-6-802, it is found that 
the convicted person is capable of being successfully treated, this fact shall be 
certified by the examining official or officials to the commissioner of correction, 
together with the suggested treatment, whereupon, the commissioner of 
correction shall provide the treatment. 


History. T.C.A., § 33-1304; Acts 1989, ch. 311, § 2; 
Acts 1957, ch. 288, § 4; 1975, ch. 248,§ 1; T.C.A., § 33-6-304; Acts 2000, ch. 947, § 1. 


33-6-804. Examination prior to release — Petition for commitment. 


(a) Not more than one (1) year nor less than six (6) months prior to the 
non-parole release of any person convicted of a sex crime, an examination of 
the person shall be made by a psychiatrist, licensed psychologist, licensed 
senior psychological examiner, licensed psychological examiner, clinical nurse 
specialist in psychiatry, licensed professional counselor, or licensed clinical 
social worker from the department of correction. 

(b) The examiner shall determine whether the person has a mental illness 
and, because of that illness, poses a likelihood of serious harm under § 33-6- 
501, and is in need of care and treatment in a mental hospital or treatment 
resource, as defined in § 33-1-101. 

(c) If the examiner determines that the person has a mental illness or 
serious emotional disturbance and poses a likelihood of serious harm because 
of the illness, the director of the correctional facility shall, before the time for 
the release of the person, petition where the facility is located for judicial 
commitment under chapter 6, part 5, of this title to a hospital or treatment 
resource designated by the commissioner. 


History. 1305; Acts 1986, ch. 595, § 2; 1989, ch. 311, 

Acts 1957, ch. 288, § 5; 1974, ch. 802, § 53; §§ 3, 4; T.C.A., § 33-6-305; Acts 2000, ch. 947, 
1975, ch. 248, § 1; 1977, ch. 386, § 2;1981,ch. § 1; 2001, ch. 334, § 7; 2002, ch. 730, § 47. 
224,°§ 27; 1988) ch./323\' §' 241. CAL, '§°33- 


33-6-805. Post-plea treatment system. 


(a) The department of mental health and substance abuse services, in 
cooperation with the department of correction, the department of human 
services and the district attorneys general conference, shall develop a post-plea 
treatment system for sexual offenders, victims, and their families, modeled 
after systems that are operating in some local communities around the 
country. The system shall provide for a standard fee for treatment services and 
shall provide for the development of a certification process for service providers 
to assure sexual abuse treatment expertise by the service providers. The 
certification should encompass a combination of professional education and 
licensure with specialized knowledge in this field. The treatment system shall 
be designed within a conceptual framework that includes, but is not limited to, 
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the following: 

(1) Limiting offender eligibility to first-offender, intra-family abuse, ab- 
sence of violence or threat of violence, sexual abuse of short duration, 
absence of drug or alcohol addiction, and abuse that has resulted in no 


significant trauma to the child victim; 


(2) The sentence and probation established for program participants shall 


be a definite sentence; and 


(3) As a requirement for participation in the treatment program, the 
offender shall plead guilty to the commission of the appropriate sexual 
offense and agree to abide by all requirements of the probation agreement or 


sentence alternative. 


(b) The probation agreement or sentence alternative shall require that the 
offender pay for the victim’s medical and psychological treatment, as needed, 
and for the offender’s treatment in the treatment program, based upon the 


offender’s financial ability to pay. 


History. 

Acts 1985, ch. 478, § 37; 1987, ch. 145, § 26; 
1988, ch. 953, § 8; T.C.A., § 33-6-306; Acts 
2000, ch. 947, §§ 1, 6; 2010, ch. 1100, § 465; 
S012 ich 575, $1. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 


intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Cross-References. 
Sexual abuse treatment program for incar- 
cerated sex offenders, § 41-21-235. 


PART 9 


SPECIAL PROVISIONS FOR MENTAL HEALTH 
TRANSPORTATION 


33-6-901. Transportation of persons under part 4 or 5 of this chapter 
by sheriff, secondary transport agent, municipal officer or 
other authorized person. 


(a)(1) The sheriff in a county in which a person with mental illness or 
serious emotional disturbance is to be transported under part 4 or 5 of this 
chapter, shall transport the person except for persons who are transported 
by: 

(A) A secondary transportation agent under this section; 

(B) A municipal law enforcement agency that meets the requirements 
for a secondary transportation agent under this section and is designated 
by the sheriff; 

(C) A person authorized under other provisions of this title; or 

(D) One or more friends, neighbors, other mental health professionals 
familiar with the person, relatives of the person, or a member of the clergy. 
(2) The sheriff may designate a secondary transportation agent or agents 

for the county for persons with mental illness or serious emotional distur- 
bance whom a physician or mandatory prescreening authority has evaluated 
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and determined do not require physical restraint or vehicle security. A 
secondary transportation agent shall be available twenty-four (24) hours per 
day, provide adequately for the safety and security of the person to be 
transported, and provide appropriate medical conditions for transporting 
persons for involuntary hospitalization. The sheriff shall take into account in 
designating a secondary transportation agent or a municipal law enforce- 
ment agency both its funding and the characteristics of the persons who will 
be transported. The sheriff shall consult with the county mayor before 
designating a secondary transportation agent. A secondary transportation 
agent has the same duties and authority under this chapter in the detention 
or transportation of those persons as the sheriff. The designation of a 
transportation agent other than the sheriff is a discretionary function under 
§ 29-20-205. If a mandatory prescreening agent, physician, or licensed 
psychologist with health service provider designation, who is acting under 
§ 33-6-404(3)(B), determines that the person does not require physical 
restraint or vehicle security, then any person identified in subdivision 
(a)(1)(D) may, instead of the sheriff, transport the person at the transporter’s 
expense. 
(3)(A) If a physician, psychologist, or designated professional, operating 
under § 33-6-404(3)(B)(iii), determines to a reasonable degree of profes- 
sional certainty that the person subject to transportation under this part 
does not require physical restraint or vehicle security and does not pose a 
reasonable risk of danger to the person’s self or others, then the sheriff 
may permit one (1) or more persons designated under this section, other 
than the sheriff or secondary transportation agent, to transport the 
person; provided, that the person or persons provide proof of current 
automobile insurance. Before a person is transported, the sheriff or other 
transportation agent designated under subdivision (a)(1) or (a)(2) shall 
give the notice required by § 33-6-406(b), along with the name or names 
of the person or persons who will actually transport the person subject to 
admission to a hospital or treatment resource. The person or persons 
designated to transport under this section must comply with the require- 
ments of § 33-6-406(b)(2) and § 33-6-407(c), and must provide the original 
of the certificate completed under § 33-6-404(3)(B)(Gi) to the hospital or 
treatment resource. 

(B) When making this determination, the physician, psychologist or 
designated professional operating under § 33-6-404(3)(B)Gii) shall be 
immune from any civil liability and shall have an affirmative defense to 
any criminal liability arising from that protected activity. 

(C) When making this determination, if the physician, psychologist or 
designated professional operating under § 33-6-404(3)(B)(iii) is an agent 
of a hospital, health care facility, or community mental health center, that 
hospital, health care facility, or community mental health center shall be 
immune from any civil liability and shall have an affirmative defense to 
any criminal liability arising from this agent’s protected activity and from 
the transportation of the person to and from the facility. 

(b) When a sheriff or secondary transportation agent is required to trans- 
port a person to a hospital or treatment resource for screening, evaluation, 
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diagnosis or hospitalization, the county in which the person is initially 
transported by the sheriff or secondary transportation agent is responsible for 
the remainder of such person’s transportation requirements. The initial 
transporting county is responsible for the continuing transportation of the 
person even if the person is assessed, diagnosed, screened or evaluated in a 
second county before being admitted to a facility, hospital or treatment 
resource in a third county. If the person is transported to a hospital or 
treatment resource by the sheriff or secondary transportation agent of a county 
other than the initial transporting county, the sheriff or secondary transpor- 
tation agent actually providing transportation may bill the initial transporting 
county for transportation costs. 

(c) The department shall provide training on mental health crisis manage- 
ment for transportation agents and the sheriffs’ personnel. 

(d) It is the policy of this state that people with mental illness who are 
determined to be a danger to themselves and in need of physical restraint or 
vehicular security shall be transported by the sheriff or secondary transpor- 
tation agents designated by the sheriff. People with a mental illness who do not 
present themselves as a danger to themselves or are not in need of physical 
restraint or vehicular security may be transported by one (1) or more friends, 
neighbors, other mental health professionals familiar with the person, rela- 
tives of the person or a member of the clergy; provided, that these persons are 


willing and able to provide such transport. 


History. 

Acts 2000, ch. 947, § 1; 2003, ch. 90, § 2; 
2003, ch. 210, § 1; 2009, ch. 468, §§ 1, 2; 2011, 
en. 46, 8 1:.2012. chy 32,.8 «2. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, §§ 1-5; impl. am. Acts 1957, 
eh. 127, §§ 1, 3, 4; 1963, ch. 315, §§ 1, 2; 1965, 
ch. 38, §§ 37-40, 43, 45, 46; 1967, ch. 44, § 1; 
1967, ch. 58, § 1;19738, ch. 127, § 11; 1974, ch. 
464, § 3; 1974, ch. 802, §§ 43, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, §§ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch. 764, §§ 2, 3; 1977, ch. 165, § 1; 1977, 
ch. 386, § 2; 1977, ch. 449, §§ 1, 2; 1978, ch. 
527, 8§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 
§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 
3-11; 1983, ch. 323, §§ 8, 9, 11, 18, 14, 17-22, 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 437, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, §§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch 953, § 8; 1989, ch. 99, § 1; 1989, ch. 
311, §§ 1-4; 1989, ch. 5138, §§ 3, 15-17; 1990, 


ch. 630, §§ 1, 2; 1992, ch. 8938, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 19938, ch. 356, §§ 1-3; 1993, ch. 
376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, 
§ 6), is deleted and replaced in the revision of 
title 33 by Acts 2000, ch. 947, § 1, effective 
March 1, 2001. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all the changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 

For the Preamble to the act regarding trans- 
portation of people with a mental illness, please 
refer to Acts 2009, ch. 468. 


Attorney General Opinions. 

Reimbursement for transportation of indi- 
viduals to be involuntarily hospitalized. OAG 
11-22, 2011 Tenn. AG LEXIS 24 (3/14/11). 

Secondary transportation agents for persons 
with mental health disabilities. OAG 12-88, 
2012 Tenn. AG LEXIS 87 (9/20/12). 

No circumstances exist whereby an initial 
transporting county may refuse to reimburse a 
properly designated secondary transportation 
agency for expenses incurred in the out-of- 
county transport of persons suffering from 
mental illness or severe emotional distur- 
bances. OAG 13-07, 20138 Tenn. AG LEXIS 7 
(2/1/13). 
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33-6-902. Transportation of patient to hospital — Temporary deten- 


tion. 


(a) Whenever a person is about to be admitted to a hospital or treatment 
resource under chapter 6, part 5 of this title, the court shall arrange for the 
transportation of the person to the hospital. Whenever practicable, the person 
to be hospitalized shall be permitted to be accompanied by one (1) or more 
friends or relatives, who shall travel at their own expense. Any reputable and 
trustworthy relative or friend of the person who will assume responsibility for 
the person’s safe deliverance may be allowed to transport the person to the 
hospital if the relative or friend will do so at the transporter’s own expense. 

(b) Pending removal to a hospital, a person with mental illness or serious 
emotional disturbance taken into custody or ordered to be hospitalized under 
chapter 6, part 5 of this title, may be detained in the person’s home or in some 
suitable facility under such reasonable conditions as the court may order, but 
the person shall not be detained in a nonmedical facility used for the detention 
of persons charged with or convicted of criminal offenses. Reasonable measures 
necessary to assure proper care of a person temporarily detained under this 
section, including provision for medical care, shall be taken. 


106; Acts 2000, ch. 947, § 1; 2002, ch. 730, 
§ 48. 


History. 
Acts 1965, ch. 38, § 44; 1967, ch. 58, § 1; 
1983, ch. 323, § 17; T.C.A., §§ 33-607, 33-6- 


PART 10 
DECLARATIONS FOR MENTAL HEALTH TREATMENT 


33-6-1001. Declaration for mental health treatment authorized — Con- 
tents. 


A competent adult may make a declaration for mental health treatment to 
express the person’s preferences and instructions about participation in 
mental health treatment, including hospitalization for a maximum of fifteen 
(15) days, psychoactive and other medications, and electroconvulsive and other 
convulsive therapies. The declaration may include consent to or refusal to 
permit mental health treatment and other instructions and information for 
mental health service providers. 


History. 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 6, §§ 33-6-101 — 33-6-111; 
33-6-201 — 33-6-209; 33-6-301 — 33-6-306 
(Acts 1957, ch. 288, 8§ 1-5;impl. am. Acts 1957, 
ch. 127, §§ 1, 3, 4; 1963, ch. 315, 8§ 1, 2; 1965, 
ch. 38, §§ 37-40, 43, 45, 46; 1967, ch. 44, § 1; 
1967, ch: 58, $ 1;1973,' ch. 127, $: 11: 7974) ch: 
464, § 3; 1974, ch. 802, §§ 43, 45, 46, 52, 53; 
1975, ch. 199, §§ 1-3; 1975, ch. 248, §§ 1, 14, 
16-18; 1976, ch. 610, § 1; 1976, ch. 763, § 5; 
1976, ch. 764, §§ 2, 3; 1977, ch. 165, § 1; 1977, 
ch. 386, § 2; 1977, ch. 449, §§ 1, 2; 1978, ch. 
527, §§ 5, 6; 1980, ch. 621, § 1; 1981, ch. 224, 


§§ 25-27; 1981, ch. 445, § 1; 1981, ch. 449, 
§ 2(21); 1981, ch. 536, § 1; 1982, ch. 862, § 1, 
3-11; 1983, ch. 323, §§ 8, 9, 11, 13, 14, 17-22, 
24; T.C.A., § 33-314, 33-325, 33-603, 33-601, 
33-604, 33-606 — 33-609, 33-614 — 33-619; 
33-379 — 33-381, 33-1301 — 33-1305, 33-3-620 
— 33-3-622, 33-6-203 — 33-6-205; Acts 1984, 
ch. 922, § 8, 11-16, 23-25, 27, 28-32, 39, 40; 
1985, ch. 4387, §§ 14-25; 1985, ch. 478, § 37; 
Acts 1986, ch. 595, §§ 1, 2; 1986, ch. 836, 8§ 4, 
6; 1987, ch. 145, § 26; 1988, ch. 862, §§ 1-5; 
1988, ch: 953, '§ ' 8; 1989, 'ch::99, § 1;°1989, cu 
311, §§ 1-4; 1989, ch. 513, §§ 3, 15-17; 1990, 
ch. 630, §§ 1, 2; 1992, ch. 893, §§ 1, 2; 1992, ch. 
991, §§ 15, 16; 1993, ch. 356, §§ 1-3; 1993, ch. 
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376, §§ 1-4; 1994, ch. 676, § 1; 1994, ch. 779, _ title 33 by Acts 2000, ch. 947, § 1, effective 
§ 1; 1996, ch. 1079, §§ 57-66; 2000, ch. 947, March 1, 2001. 
§ 6), is deleted and replaced in the revision of 


33-6-1002. “Incapable of making mental health treatment decisions” 
defined. 


IF AND ONLY IF 
(1)(A) a court determines in a proceeding to appoint a conservator under 
title 34, chapters 1 and 3, that a person is currently unable to make an 
informed decision about mental health treatment as shown by the fact 
that the person is not able to understand the proposed procedure, its risks 
and benefits, and the available alternative saan ae due ta a diagnosed 
mental illness, OR 
(B)G)(a) two (2) physicians examine a person, OR 
(6) a physician with expertise in psychiatry by training, education, 
or experience and a psychologist designated as a health service 
provider examine a person, AND 
(ii) the examiners determine that the person is currently unable to 
make an informed decision about mental health treatment as shown by 
the fact that the person is not able to understand the proposed 
procedure, its risks and benefits, and the available alternative proce- 
dures due to a diagnosed mental illness, 
THEN 
(2) the person is incapable of making mental health treatment decisions 
for purposes of this part. 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 49. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 


33-6-1003. Duration of declaration — Expiration — Revocation. 


(a) Adeclaration for mental health treatment continues in effect for two (2) 
years, for a lesser period if so stated, or until revoked, whichever is sooner. If 
a declaration for mental health treatment has been invoked and is in effect at 
the expiration date, the declaration remains effective until the service recipi- 
ent is capable of making mental health treatment decisions but no more than 
thirty (30) days after the expiration date. Subsequent declarations shall 
conform to all requirements of § 33-6-1004. 

(b) A service recipient may revoke a declaration in whole or in part at any 
time orally or in writing if the service recipient is capable of making mental 
health treatment decisions. Making a new declaration revokes an earlier 
declaration. It is presumed that a service recipient is capable of making mental 
health treatment decisions. The presumption is a presumption affecting the 
burden of proof. 

(c) A revocation is effective when a service recipient communicates the 
revocation to the attending physician or other provider. The attending physi- 
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cian or other provider shall note the revocation as part of the service recipient’s 
medical record. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1004. Signature required — Witnesses. 


(a) Adeclaration is effective only if it is signed by the service recipient and 
two (2) competent adult witnesses and is not signed on the premises of a 
mental health service provider. The witnesses shall attest that the service 
recipient is personally known to them; signed the declaration in their presence; 
talked with the witnesses about the document, its contents, and the reasons for 
preparing and wanting the document to be effective; appears to be capable of 
making mental health treatment decisions; and is not under duress, fraud, or 
undue influence. 

(b) None of the following may be used as a witness: 

(1) The service recipient’s mental health service provider; 

(2) An employee of the service recipient’s mental health service provider; 
(3) The operator of a mental health facility; or 

(4) An employee of a mental health facility. 

(c) At least one (1) of the persons who is a witness shall be a person who is 
neither: 

(1) A relative of the service recipient by blood, marriage or adoption; nor 

(2) A person who would be entitled to any portion of the estate of the 
service recipient upon the service recipient’s death under any will or codicil 
of the service recipient that exists at the time of execution of the declaration 
for mental health treatment or by operation of law then existing. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1005. Effective date and applicability of declaration — Compli- 
ance. 


(a) Adeclaration becomes effective when it is signed by the declarant and all 
witnesses and remains valid until revoked or expired. The physician or 
provider shall act in accordance with an operative declaration when the service 
recipient has been found to be incapable of making mental health treatment 
decisions. The physician or provider shall continue to obtain the service 
recipient’s informed consent to all mental health treatment decisions if the 
service recipient is capable of providing informed consent or refusal. 

(b) Upon being presented with a declaration, a physician or other provider 
shall make the declaration a part of the service recipient’s medical record. 
When acting under authority of a declaration, a physician or provider shall 
comply with it to the fullest extent possible. 

(c) Ifthe physician or other provider is unwilling at any time to comply with 
the declaration for mental health treatment, the physician or provider may 
withdraw from providing treatment consistent with the exercise of indepen- 
dent medical judgment and shall promptly notify the service recipient and 
document the notification in the service recipient’s medical record. The 
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physician or other provider shall arrange for the prompt and orderly transfer 
of the patient to the care of others when as a matter of conscience the health 
care provider cannot implement the decisions as provided in the declaration for 
mental health treatment. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1006. Care contrary to declaration — Authorization by review 
committee — Emergency. 


(a) The physician or other mental health service provider may provide 
mental health treatment to the service recipient in a manner contrary to the 
service recipient’s wishes as expressed in a declaration for mental health 
treatment 

IF AND ONLY IF 

(1) The service recipient is involuntarily committed to an inpatient 
treatment facility under this title and a treatment review committee 
authorizes it, OR 

(2) There is an emergency endangering the service recipient’s life or 
health. 

(b) A declaration does not limit any authority under this title to take a 
person into custody or to admit, retain, or treat a person in a mental health 
facility. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1007. Declaration superior to powers of conservator. 


If a conservator is appointed with powers over the person for mental health 
treatment, the declaration for mental health treatment shall remain in effect 
and shall be superior to the powers and duties of the conservator with respect 
to mental health treatment covered under the declaration. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1008. New mental health care provider to receive copy of decla- 
ration. 


(a) Ifa mental health service provider has a person’s declaration for mental 
health treatment and learns that the person is being provided mental health 
treatment by another provider, the mental health service provider shall 
provide the current service provider with a copy of the declaration. 

(b) If a mental health service provider knows that a person has revoked a 
declaration for mental health treatment and learns that the person is being 
provided mental health treatment by another provider, the mental health 
service provider shall notify the current service provider of the revoked 
declaration. 
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History. 
Acts 2000, ch. 947, § 1. 


33-6-1009. Effect of declarations executed in another state. 


A declaration for mental health treatment that is validly executed in another 
state by a nonresident of this state at the time of execution shall be given effect 
in this state if the declaration for mental health treatment is in compliance 
with either this part or the laws of the state of the service recipient’s residence 
and the department determines that those laws are essentially as protective of 
the service recipient as this part. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1010. Incorporation into durable power of attorney for health 
care. 


A declaration for mental health treatment may be expressed in or incorpo- 
rated into a durable power of attorney for health care that is executed under 
title 34, chapter 6, part 2, on or after March 1, 2001. The declaration in that 
case shall be revocable as to mental health service only under the conditions 
set in this part. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1011. Immunity for actions taken or not taken in good faith 
reliance on declaraton. 


A physician or mental health service provider who administers or does not 
administer mental health treatment as provided in and in good faith reliance 
on the validity of a declaration is not subject to criminal prosecution, civil 
liability or professional disciplinary action based on a subsequent finding of the 
declaration’s invalidity. 


History. 
Acts 2000, ch. 947, § 1. 


33-6-1012. Admission to treatment not to be conditioned on execution 
of declaration for mental health treatment. 


No mental health service provider, medical service plan, health maintenance 
organization, insurer issuing disability insurance, self-insured employee wel- 
fare plan, or nonprofit hospital plan, or any similar insurance or medical plan, 
may condition admission to a mental health facility or providing mental or 
physical health treatment or insurance on the requirement that a person 
execute a declaration for mental health treatment. 


History. 
Acts 2000, ch. 947, § 1. 
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33-6-1013. Destruction or alteration of declaration prohibited — Pen- 
alty. 


(a) It is an offense for a person, without authorization of the service 
recipient, intentionally to alter, forge, conceal, or destroy a declaration for 
mental health treatment, the revocation of a declaration, or any other evidence 
or document reflecting the service recipient’s desires and interests, with the 
intent or effect of affecting the service recipient’s mental health treatment. 

(b) An offense under this section is a Class A misdemeanor. 


History. 
Acts 2000, ch. 947, § 1. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


33-6-1014. Standard form for declaration for mental health treatment. 


(a) The department shall make available a standard form and explanation 
for declarations for mental health treatment in simple language and easily 
read type with adequate space to express the preferences and instructions of 
the service recipient. 

(b) The form shall include at least the following information: 

(1) The effect of making the declaration; 

(2) The basic power of a service recipient to control mental health 
treatment and involuntary treatment authority; 

(3) The general range of mental health treatment processes that the 
service recipient might consider; 

(4) The conditions under which the declaration may be acted on; and 

(5) How to revoke a declaration. 

(c) The form shall include places for at least the following types of prefer- 

ences and instructions to be written: 
(1) Symptoms that may suggest use of the declaration; 
(2) Psychoactive medication; 
(3) Electroconvulsive or other convulsive treatment; 
(4) Admission to and remaining in mental health facilities; 
(5) Actions that the service recipient refuses to permit; 
(6) Mental health service providers; and 
(7) Other matters on which the service recipient may have preferences or 
instructions or wish to provide information to mental health service provid- 
2 Pea 


History. 
Acts 2000, ch. 947, § 1; 2002, ch. 730, § 50. 


33-6-1015. Providers to have written policies and procedures relating 
to declarations for mental health treatment. 


(a) A mental health service provider shall maintain written policies and 
procedures, applicable to all competent adults who receive mental health 
_ treatment from the service provider, that provide for: 
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(1) Delivering to service recipients the following information and mate- 
rial, in written form, without recommendation: 

(A) Information materials provided by the state on the right to make 
mental health treatment decisions, including the right to accept or refuse 
mental health treatment and the right to execute declarations for mental 
health treatment; 

(B) Information on the policies of the provider with respect to imple- 
mentation of the right to make mental health treatment decisions; 

(C) A copy of the declaration for mental health treatment form; and 

(D) The name of a person who can provide additional information 
concerning the forms for declarations for mental health treatment; 

(2) Documenting in a prominent place in the service recipient’s record 
whether there is an executed declaration for mental health treatment; 

(3) Ensuring compliance by the provider with the law relating to decla- 
rations for mental health treatment; and 

(4) Educating the staff and the community on issues relating to declara- 
tions for mental health treatment. 

(b) A provider need not furnish a copy of a declaration for mental health 
treatment to a service recipient if the provider has reason to believe that the 
service recipient has received a copy of a declaration in the form set forth in 
this part within the preceding twelve (12) month period or has a validly 
executed declaration. | 

(c) The requirements of this section are in addition to any requirements that 
may be imposed under federal law and shall be interpreted in a manner 
consistent with federal law. Nothing in this section shall be interpreted to 
require a mental health service provider or any employee or agent of a mental 
health service provider to act in a manner inconsistent with federal law or 
contrary to the provider’s religious or philosophical beliefs. 

(d) No mental health service provider is subject to criminal prosecution or 
civil liability for failure to comply with this section. 


History. 
Acts 2000, ch. 947, § 1. 


CHAPTER 7 
SECURITY UNITS AND FORENSIC SERVICES 


Part 1. General Provisions 


Section 

33-7-101. Examination of patients. 

33-7-102. Credit toward sentence — Release. 

33-7-103. Judicial hospitalization order as transfer of custody. 
33-7-104. Admissions to a state-owned or operated facility. 


Part 2. Security Units 


33-7-201. Creation of forensic services units. 
33-7-202. Initiation of commitment proceedings — Findings required. 
33-7-203. Discharge from forensic services unit. 
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Part 3. Forensic Services 


Section 

33-7-301. Evaluation of accused believed incompetent to stand trial — Judicial hospitalization 
proceedings — Recovery report. 

33-7-302. Determination and notice of restored competence to stand trial. 

33-7-303. Judicial hospitalization or outpatient treatment of person judged not guilty by reason of 
insanity — Transfer to forensic services unit — Appeal — Cost of treatment. 

33-7-304. Cost of evaluation and treatment — Court-ordered inpatient evaluation to be completed 
within thirty days of admission. 


Part 4. Mandatory Community-Based Services 


33-7-401. Mandatory community-based services for felony defendant incompetent to stand trial 
but not committable. 

33-7-402. Mandatory community-based services for person found in need of services by forensic 
examiner. 

33-7-403. Hearing. 

33-7-404. Periodic need assessment. 

33-7-405. Referral to other service provider where services under this part not effective. 


PART 1 
GENERAL PROVISIONS 


33-7-101. Examination of patients. 


Any person with mental illness hospitalized under this chapter or held in a 
forensic services unit shall be examined as often as practicable but not less 
often than every three (3) months. 


History. 26, 27; 1977, ch. 386, § 1; 1979, ch. 311, §§ 1-3; 

Acts 1974, ch. 464, § 1; 1975, ch. 248, § 27; 1981, ch. 224, § 17; 1982, ch. 862, § 12; 1983, 
T.C.A., § 33-714; Acts 1984, ch. 922, § 37; ch. 323, § 23; T.C.A., 8§ 33-701, 33-704, 33- 
2000, ch. 947, § 1. 708, 33-709 33-711 — 33-715; Acts 1984, ch. 
Braipilane Notes: 922, 8§ 35-38; 1985, ch. 437, 8§ 26-28; 1987, 


Former chapter 7, §§ 33-7-101 — 33-7-103, ch. 143, § 4; 1998, ch. 978, §§ 1, 2), is deleted 
33-7-201 — 33-7-203, 33-7-301 — 33-7-303 and replaced in the revision of title 33 by Acts 


(Acts 1974, ch. 464, § 1; 1975, ch. 248, §§ 22, 2000, ch. 947, § 1, effective March 1, 2001. 


33-7-102. Credit toward sentence — Release. 


(a) Whenever a person is hospitalized or receives evaluation or treatment 
services under this chapter in connection with a criminal charge or conviction, 
wherever incarcerated, the person shall receive credit toward the satisfaction 
of the sentence for the time spent in the custody of the commissioner. 

(b) When a person has been transferred from the department of correction 
to the custody of the commissioner, the person shall be released from the 
custody of the commissioner at the expiration of the sentence unless a judicial 
hospitalization order has been entered with respect to the person. 


History. Textbooks. 
Acts 1974, ch. 464, § 1; 1976, ch. 763, § 8; Tennessee Jurisprudence, 18 Tenn. Juris., 
T.C.A., § 33-718; Acts 2000, ch. 947, § 1. Mental Illness, Etc., § 19. 


33-7-103. Judicial hospitalization order as transfer of custody. 


Without regard to its wording, any court order of hospitalization in a 
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hospital or unit of a hospital shall be considered in law as a transfer of the 
person to the custody of the commissioner. 


History. 
Acts 1974, ch. 464, § 1; T.C.A., § 33-715; 
Acts 2000, ch. 947, § 1. 


33-7-104. Admissions to a state-owned or operated facility. 


Notwithstanding any other law to the contrary, all admissions or transfers to 
a state-owned or operated hospital or treatment resource under this chapter 
shall be subject to available suitable accommodations as defined in § 33-1-101, 
and no admission to a state-owned or operated hospital or treatment resource 
under this chapter shall occur until the commissioner has designated the state 
owned or operated facility as having available suitable accommodations; 
provided, that, if there are no suitable available accommodations at the time of 
the determination, then the commissioner shall expeditiously find a state- 
owned or operated hospital or treatment resource to accommodate the person 
upon the availability of suitable available accommodations. Prior to transport- 
ing a defendant for such evaluation and treatment in a department facility, the 
sheriff or other transportation agent shall determine that the receiving facility 
has available suitable accommodations. 


History. operation and funding of state government and 
Acts 2009, ch. 531, § 48. to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 


GQ a 
Compiler’s Notes. please refer to Acts 2009, ch. 531. 


For the Preamble to the act concerning the 


PART 2 
SECURITY UNITS 


33-7-201. Creation of forensic services units. 


The commissioner shall operate in the state hospitals secure facilities, 
known as forensic services units, necessary for persons with mental illness 
who are eligible for admission to the units under this title. 


History. 26, 27; 1977, ch. 386, § 1; 1979, ch. 311, §§ 1-3; 
Acts 1974, ch. 464, § 1; T.C.A., § 33-701; 1981, ch. 224, § 17; 1982, ch. 862, § 12; 1983, 
Acts 1984, ch. 922, § 35; 2000, ch. 947, § 1. ch. 323, § 23; T.C.A., §§ 33-701, 33-704, 33- 
708, 33-709 33-711 — 33-715; Acts 1984, ch. 

Compiler’s Notes. 922, 8§ 35-38; 1985, ch. 437, §§ 26-28; 1987, 


Former chapter 7, §§ 33-7-101 — 33-7-103, ch. 148, § 4; 1998, ch. 978, 8§ 1, 2), is deleted 
33-7-201 — 383-7-203, 33-7-301 — 33-7-303 and replaced in the revision of title 33 by Acts 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, §§ 22, 2000, ch. 947, § 1, effective March 1, 2001. 


33-7-202. Initiation of commitment proceedings — Findings required. 


(a) If the commissioner authorizes the transfer of a voluntary service — 
recipient with mental illness to a forensic services unit, the chief officer of the 
receiving facility shall initiate commitment proceedings under chapter 6, part 
5 of this title. 

(b) In the proceedings the court shall determine, in addition to the findings 
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required by chapter 6, part 5 of this title, whether the service recipient is 
substantially likely to injure the person or others if not treated in a forensic 
services unit and whether treatment in a forensic services unit is in the 
person’s best interest. 


History. T.C.A., § 33-704; Acts 1984, ch. 922, § 36; 
Acts 1974, ch. 464, § 1; 1975, ch. 248, § 22; 2000, ch. 947, § 1. 


33-7-203. Discharge from forensic services unit. 


When a person in a forensic services unit no longer meets the standards 
under which the person was admitted to the unit, the chief officer shall cause 
the person to be discharged or to be returned to the hospital, division or facility 
from which the person was transferred or to be transferred to another 
appropriate facility or program. 


History. — Meaning of “Mentally Incompetent,” 6 Vand. 
Acts 1974, ch. 464, § 1; T.C.A.,§ 33-711;Acts L. Rev. 928 (1953). 
2000, ch. 947, § 1. 


Law Reviews. 
Federal Procedure — Statutory Construction 


PART 3 
FORENSIC SERVICES 


33-7-301. Evaluation of accused believed incompetent to stand trial — 
Judicial hospitalization proceedings — Recovery report. 


(a)(1) When a defendant charged with a criminal offense is believed to be 
incompetent to stand trial, or there is a question about the defendant’s 
mental capacity at the time of the commission of the crime, the criminal, 
circuit, or general sessions court judge may, upon the judge’s own motion or 
upon petition by the district attorney general or by the attorney for the 
defendant and after hearing, order the defendant to be evaluated on an 
outpatient basis. The evaluation shall be done by the community mental 
health center or licensed private practitioner designated by the commis- 
sioner to serve the court or, if the evaluation cannot be made by the center 
or the private practitioner, on an outpatient basis by the state hospital or the 
state-supported hospital designated by the commissioner to serve the court. 
If, and only if, the outpatient evaluator concludes that further evaluation 
and treatment are needed, the court may order the defendant hospitalized, 
and if in a department facility, in the custody of the commissioner for not 
more than thirty (30) days for further evaluation and treatment for compe- 
tence to stand trial subject to the availability of suitable accommodations. 
(2) At any stage of a felony criminal proceeding, including a pretrial 
hearing, trial, sentencing, or post-conviction proceeding, the state may move 
or petition the court to authorize the district attorney general to designate a 
qualified expert to examine the defendant if the defendant gives notice that 
the defendant intends to offer testimony about the defendant’s mental 
condition, whether in support of a defense of insanity or for any other 
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purpose. The court may authorize the district attorney general to designate 
a qualified expert, who is willing to be appointed, to examine the defendant, 
if: 

(A) An inpatient evaluator under subdivision (a)(1) notifies the court in 
a pretrial proceeding that the type or extent of assessment required 
exceeds the expertise or resources available to the evaluator or exceeds the 
scope of analysis of the defendant’s competence to stand trial, satisfaction 
of criteria for the insanity defense, or for commitment under chapter 6, 
part 5 of this title; or 

(B) In any other type of felony criminal proceeding, the court deter- 
mines that examination of the defendant by a qualified expert for the state 
is necessary to adjudicate fairly the matter before it. 

(3) The amount and payment of expert fees shall be determined and paid 

by the state district attorneys general conference. 
(4)(A) Except as provided in subdivision (a)(4)(B), during the post-convic- 
tion stage of a criminal proceeding, if it is believed that a defendant is 
incompetent to assist counsel in preparation for, or otherwise participate 
in, the post-conviction proceeding, the court may, upon its own motion, 
order that the defendant be evaluated on either an outpatient or inpatient 
basis, as may be appropriate. If the defendant is indigent, the amount and 
payment of the costs for the evaluation shall be determined and paid for by 
the administrative office of the courts. If the defendant is not indigent, the 
cost of the evaluation shall be charged as court costs. If the evaluation 
cannot be done on an outpatient basis and if it is necessary to hospitalize 
the defendant in a department facility, hospitalization shall not be for 
more than thirty (30) days and shall be subject to available suitable 
accommodations. Prior to transporting a defendant for such evaluation 
and treatment in a department facility, the sheriff or other transportation 
agent shall determine that the receiving department facility has available 
suitable accommodations. Any costs incurred by the administrative office 
of the courts shall be absorbed within the current appropriation for the 
indigent defense fund. 

(B) In a post-conviction proceeding in a capital case, if there is a 
question on the defendant’s mental condition at the time of the commis- 
sion of the crime when there has been no such prior evaluation or a 
question as to whether the defendant is intellectually disabled, the court 
may, upon its own motion or upon petition by the district attorney general 
or by the attorney for the defendant, and, if the matter is contested, after 
a hearing, order that the defendant be evaluated on an outpatient basis. If 
and only if the outpatient evaluator concludes that an inpatient evalua- 
tion is necessary, the court may order the defendant to be hospitalized for 
not more than thirty (30) days. 

(5) Prior to transporting a defendant for such evaluation and treatment in 
a department facility, the sheriff or other transportation agent shall deter- 
mine that the receiving department facility has available suitable accommo- 
dations. 
(b)(1) If the court determines on the basis of the mental health evaluation 
and other relevant evidence: 
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(A) That the defendant is incompetent to stand trial because of mental 
illness; or 

(B)G) That the defendant is competent to stand trial but that the failure 
to hospitalize would create a likelihood to cause the defendant serious 
harm by reason of mental illness; and 

(ii) The defense attorney agrees with those findings, the district 
attorney general or the attorney for the defense may petition the 
criminal court before which the case is pending or that would hear the 
case, if the defendant were bound over to the grand jury to conduct 
proceedings for judicial hospitalization under chapter 6, part 5 of this 
title. 

(2) Either party may demand a jury trial on the issues. 

(3) The court is vested with jurisdiction to conduct the proceedings. 

(4) In the proceedings the court shall determine, in addition to the 
findings required by chapter 6, part 5 of this title, whether the defendant is 
substantially likely to injure the defendant or others if the defendant is not 
treated in a forensic services unit and whether treatment is in the defen- 
dant’s best interest. 

(5) If the court enters an order of judicial hospitalization, the defendant 
shall be transferred to the custody of the commissioner, and if the court finds 
in addition that the defendant is substantially likely to injure the defendant 
or others if the defendant is not treated in a forensic services unit and that 
treatment in the unit is in the defendant’s best interests, the defendant shall 
be transferred to the custody of the commissioner at a forensic services unit 
designated by the commissioner. If the court commits a person under this 
subsection (b), the person comes into the commissioner’s custody only if the 
forensic services unit has available suitable accommodations; provided, that, 
if there are no suitable available accommodations at the time of the 
determination, then the commissioner shall expeditiously find a state-owned 
or operated hospital or treatment resource to accommodate the person upon 
the availability of suitable available accommodations. Prior to transporting 
a defendant for such commitment, the sheriff or other transportation agent 
shall determine that the receiving facility has available suitable accommo- 
dations. 

(c) When a defendant admitted under subsection (b) has been hospitalized 
for six (6) months, and at six-month intervals thereafter, the chief officer of the 
hospital shall file a written report with the clerk of the court by whose order 
the defendant was confined and shall give a copy of the report to the defendant, 
the defendant’s attorney, the defendant’s legal guardian or conservator, if any, 
and to the district attorney general. The chief officer shall also send a copy of 
the report to the defendant’s parent, adult child, or spouse, whichever is 
appropriate, but at least one (1) of the three (3). The report shall detail the 
chief officer’s best judgment as to the defendant’s prospects for recovery, the 
defendant’s present condition, the time required for relevant kinds of recovery, 
and whether there is substantial probability that the defendant will become 
competent to stand trial in the foreseeable future. This reporting obligation 
shall cease at the point that misdemeanor charges are retired for defendants 
with no other charges in accordance with subsection (d). 
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(d) If a defendant is found to be incompetent to stand trial, any misde- 
meanor charges pending at the time of the incompetency determination shall 
be retired no later than eleven (11) months and twenty-nine (29) days after the 
date of arrest when the misdemeanor charge or charges have not otherwise 
been disposed of except that no misdemeanor charges shall be retired pursuant 
to this subsection (d) if the defendant is restored to competency prior to the 


date on which the misdemeanor charge or charges would have otherwise been 


retired under this subsection (d). 


History. 

Acts 1974, ch. 464, § 1; 1975, ch. 248, § 26; 
1977, ch. 386, § 1; 1982, ch. 862, § 12; T.C.A., 
§ 33-708; Acts 1985, ch. 4387, § 26; 1987, ch. 
143, § 4; 1998, ch. 978, §§ 1, 2; 2000, ch. 947, 
§ 15/2002, chislS0:. $5 1s 2005. ch. 260% 5 a1: 
2009, ch. 419, § 1; 2009, ch. 531, §§ 44, 46, 47; 
2010ch? 7384681: (2013) chr 100. Sotew. 


Compiler’s Notes. 

Former chapter 7, §§ 33-7-101 — 33-7-103, 
33-7-201 — 33-7-203, 33-7-301 — 33-7-303 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, §§ 22, 
26, 24; 1977, ch. 386, § 1; 1979, ch. 311, $$ 1-3; 
1981, ch 224° $"'1 7) 1982) chs "86Z, "S12; 1983: 
ch. 328, § 23; T.C.A., §§ 33-701, 33-704, 33- 
708, 33-709 33-711 — 33-715; Acts 1984, ch. 
922, §§ 35-38; 1985, ch. 437, §§ 26-28; 1987, 
ch. 148, § 4; 1998, ch. 978, §§ 1, 2), is deleted 
and replaced in the revision of title 33 by Acts 
2000, ch. 947, § 1, effective March 1, 2001. 

For the Preamble to the act concerning the 
operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734, 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 


and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.3, 14.3, 14.4, 14.7, 14.8, 14.10, 
T4416) 1407 014.24, 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-11-1, 3-12.2-4, 3-12.2-5. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., §§ 18—20. 


Law Reviews. 

Criminal Law in Tennessee in 1977-1978, III. 
Defenses (Joseph G. Cook), 46 Tenn. L. Rev. 490 
(1979). 

Trial Rights and Psychotropic Drugs: The 
Case Against Administering Involuntary Medi- 
cations to a Defendant During Trial, 55 Vand. 
L. Rev. 165 (2002). 


Attorney General Opinions. 
Judicial powers of hospitalization, OAG 84- 
126, 1984 Tenn. AG LEXIS 222 (4/17/84). 


NOTES TO DECISIONS 


1. Certified Questions. 

Dismissal of defendant’s appeal was proper 
where a resolution favorable to defendant un- 
der T.C.A. § 33-7-301 would not have resulted 
in dismissal. Thus, the appellate court held 
that his certified question of whether he was 
competent to stand trial was not dispositive of 
the case. State v. Bailey, 213 S.W.3d 907, 2006 


Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
2006), rehearing denied, 213 S.W.3d 907, 2006 
Tenn. Crim. App. LEXIS 1031 (Tenn. Crim. 
App. 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 1083 (Tenn. 2006), cert. denied, 
Bailey v. Tennessee, 549 U.S. 1348 , — S.Ct. —, 
167 L. Ed. 2d 781, 2007 U.S. LEXIS 4095 
(2007). 


33-7-302. Determination and notice of restored competence to stand 


trial. 


When the chief officer determines that a defendant in a state hospital or 
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treatment resource who is charged with a crime is restored to competence to 
stand trial, the chief officer shall give notice of that fact to the clerk of the court 
by whose order the defendant was confined and deliver the defendant to the 
sheriff of the county from which the defendant was admitted. 


History. 
Acts 1974, ch. 464, § 1; T.C.A., § 33-712; 
Acts 2000, ch. 947, § 1. 


33-7-303. Judicial hospitalization or outpatient treatment of person 
judged not guilty by reason of insanity — Transfer to 
forensic services unit — Appeal — Cost of treatment. 


(a)(1) When a person charged with a criminal offense is acquitted of the 
charge on a verdict of not guilty by reason of insanity at the time of the 
commission of the offense, the criminal court shall immediately order the 
person to be diagnosed and evaluated on an outpatient basis. The evaluation 
shall be performed by the community mental health agency or licensed 
private practitioner designated by the commissioner to serve the court. 

(2) When a person charged with a felony criminal offense under title 39, 

chapter 13, is found not guilty by reason of insanity at the time of the 
commission of the offense and that person is in custody at the time of the 
verdict, the court may order that the person remain held without bond 
following the verdict, for the purpose of receiving an outpatient evaluation 
performed by the community mental health agency or licensed private 
practitioner designated by the commissioner to serve the court. In such 
cases, the court shall immediately enter an order to hold the person without 
bond for the purpose of receiving the evaluation and shall order that the 
evaluation be completed within thirty (30) days of receipt of the court order 
by the examining professional. 
(b)(1) Following diagnosis and evaluation, if certification is provided that 
the person is committable under chapter 6, part 5 of this title, the district 
attorney general shall file a complaint in the criminal court for judicial 
commitment under chapter 6, part 5 of this title. If certification is not 
provided that the person is committable under chapter 6, part 5 of this title, 
the district attorney general shall file a complaint in the criminal court for 
an order requiring the person to participate in outpatient treatment under 
this subsection (b). 

(2) If the court does not commit the person under chapter 6, part 5 of this 
title and the court determines that the person’s condition resulting from 
mental illness is likely to deteriorate rapidly to the point that the person will 
pose a substantial likelihood of serious harm under § 33-6-501 unless 
treatment is continued, the court may order the person to participate in 
outpatient treatment. Otherwise, the court may not order the person to 
participate in outpatient treatment. The obligation to participate in outpa- 
tient treatment continues until it is terminated by the court under subdivi- 
sion (b)(4). 

(3) If the court orders the person to participate in outpatient treatment 
and the person does not comply with the treatment plan, the qualified 
mental health professional shall notify the district attorney general of the 
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noncompliance, and the district attorney general may move the criminal 

court to cite the person for civil or criminal contempt of court for the 

noncompliance and may file a complaint in the criminal court under chapter 

6, part 5 of this title. The qualified mental health professional shall file a 

report with the district attorney general every six (6) months as to the 

person’s continuing need for treatment. 

(4) The court shall terminate the obligation to participate in outpatient 
treatment when it determines that the person is no longer subject to the 
obligation under subdivision (b)(2). 

(5) The court is vested with jurisdiction to conduct proceedings authorized 
by this subsection (b). 

(c)(1) Following the hearing conducted by the criminal court under chapter 

6, part 5, of this title, if the court finds that the person meets the 

commitment standards under chapter 6, part 5 of this title, the court shall 

enter an order of judicial hospitalization and transfer the person to the 
custody of the commissioner subject to department rules governing release 
procedures. 

(2) If the court further finds that: 

(A) The person is substantially likely to injure the person or others if 
the person is not treated in a forensic services unit; and 
(B) Treatment in the unit is in the person’s best interests, 

the person shall be transferred into the custody of the commissioner at a 

forensic services unit designated by the commissioner subject to § 33-7-203. 

(3) If the court commits a person under this subsection (c), the person 
comes into the commissioner’s custody only if the commissioner determines 
that a facility has available suitable accommodations; provided, that, if there 
are no suitable available accommodations at the time of the determination, 
then the commissioner shall expeditiously find a state-owned or operated 
hospital or treatment resource to accommodate the person upon the avail- 
ability of suitable available accommodations. Prior to transporting a defen- 
dant for commitment in a department facility, the sheriff or other transpor- 
tation agent shall determine that the receiving facility has available suitable 
accommodations. 

(d) Either party may appeal a final adjudication under this section to the 
court of criminal appeals. 

(e) The criminal court, in a trial before a jury in which the issue of insanity 
at the time of the commission of the offense is raised, shall instruct the jury 
before it begins deliberation as to the provisions of this section. 

(f) The cost of treatment incurred as a result of the outpatient treatment 
and evaluation required in subdivision (b)(2) shall be taxed as court costs. 

(g)(1) When a person charged with first degree murder or a Class A felony 

offense under title 39, chapter 13, is found not guilty by reason of insanity at 

the time of the commission of the offense, the trial court shall immediately 
order the person to be diagnosed and evaluated on an outpatient basis. The 
evaluation shall be performed by the community mental health agency or 
licensed private practitioner designated by the commissioner to serve the 
trial court to determine if the person should be committed to inpatient 
hospitalization under chapter 6, part 5 of this title. If the person was in 
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custody at the time of the verdict, the trial court shall immediately order the 
person to remain held without bond following the verdict of not guilty by 
reason of insanity, for purposes of receiving the outpatient evaluation. The 
trial court shall order that the outpatient evaluation be completed within 
thirty (30) days of receipt of the court order by the examining community 
mental health agency or licensed private practitioner. 

(2) If, after outpatient evaluation, the person is committed to inpatient 
hospitalization under chapter 6, part 5 of this title, the person shall only be 
discharged from inpatient hospitalization subject to a court order by the trial 
court to participate in outpatient treatment. 

(3) If, after outpatient evaluation, the person is not committed to inpa- 
tient hospitalization under chapter 6, part 5 of this title, the trial court shall 
order the person to participate in outpatient treatment. 

(4) Any person currently committed to inpatient hospitalization under 
chapter 6, part 5 of this title, who was charged with first degree murder or 
a Class A felony offense under title 39, chapter 13, and found not guilty by 
reason of insanity at the time of the commission of the offense, shall only be 
discharged from inpatient hospitalization subject to a court order by the trial 
court to participate in outpatient treatment. 

(5) Any person ordered by the trial court to participate in outpatient 
treatment under this subsection (g) shall do so for an initial mandatory 
period of six (6) months. Upon completion of the initial six-month period, the 
trial court shall review the person’s need for continued court-ordered 
outpatient treatment. If the trial court determines that continued outpatient 
treatment is appropriate, then the trial court may order the continuation of 
outpatient treatment beyond the initial six (6) month period. Thereafter, the 
trial court shall review the person’s need for continued court-ordered 
outpatient treatment on an annual basis. The trial court shall consider the 
following factors when determining the appropriateness of ordering a person 
to continued outpatient treatment beyond the initial six-month period under 
this subsection (g): 

(A) The likelihood that harm will occur unless the person remains 
under court-ordered outpatient treatment; 

(B) The likelihood that the person will voluntarily participate in out- 
patient treatment; 

(C) The person’s history of compliance with outpatient treatment plans; 
and 

(D) Any other factor that the trial court deems appropriate for purposes 
of evaluating the person’s need for court-ordered outpatient treatment. 


History. 

Acts 1974, ch. 464, § 1; 1977, ch. 396, $ 1; 
1979, ch. 311, §§ 1-3; 1981, ch. 224, § 17; 1983, 
ch. 323, § 23; T.C.A., § 33-709; Acts 1984, ch. 
922, § 38; 1985, ch. 437, §§ 27, 28; 2000, ch. 
947,§ 1; 2002, ch. 730, § 52; 2005, ch. 150, § 3; 
2009, ch: “531, §§ 48-51; °2011,: ch: 142, §. 1; 
2017, ch. 342, $$ 1, 2. 


Compiler’s Notes. 
For the Preamble to the act concerning the 


operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 


Cross-References. 
Penalty for Class A felony, § 40-35-111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 28.50, 28.49. 


33-7-303 


Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, Etc., §§ 19, 21. 


Law Reviews. 

Criminal Law in Tennessee in 1976-1977 —A 
Critical Survey, III. Defenses (Joseph G. Cook), 
45 Tenn. L. Rev. 18 (1978). 

Criminal Law in Tennessee in 1977-1978, III. 
Defenses (Joseph G. Cook), 46 Tenn. L. Rev. 490 
(1979). 

Special Project: Drugs and Criminal Respon- 
sibility, 33 Vand. L. Rev. 1145 (1980). 


Attorney General Opinions. 
Constitutionality of proposed “guilty but ex- 
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cused from responsibility” verdict, OAG 99-116, 
1999 Tenn. AG LEXIS 116 (5/14/99). 

After a finding of “not guilty by reason of 
insanity” in a trial in general sessions court, 
the court has jurisdiction to order the 60 to 90 
day (now 30 day) evaluation required by T.C.A. 
§ 33-7-303, but only in misdemeanor cases 
where the defendant waives in writing an in- 
dictment, presentment, grand jury investiga- 
tion, and jury trial and the district attorney 
general does not object, OAG 01-041, 2001 
Tenn. AG LEXIS 41 (3/19/01). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Constitutionality. 
—Due Process Rights. 
. Instructions. 

. Harmless Error. 


= OP ONE 


. In General. 
This section is not mandatory. Edwards v. 
State, 540 S.W.2d 641, 1976 Tenn. LEXIS 564 
(Tenn. 1976). 

When the state fails to prove sanity this 
section will apply. State v. Clayton, 656 S.W.2d 
344, 1983 Tenn. LEXIS 787 (Tenn. 1983). 


2. Constitutionality. 

Section is not unconstitutional or void for 
vagueness; court rejected contention lay jurors 
could not determine from the statutory scheme 
the ramifications of verdict not guilty by reason 
of insanity. State v. Vanzant, 659 S.W.2d 816, 
1983 Tenn. Crim. App. LEXIS 362 (Tenn. Ct. 
App. 1983). 

Insanity acquittee’s automatic commitment 
under T.C.A. § 33-7-303(a) did not violate ac- 
quittee’s equal protection rights since his com- 
mitment did not require a determination 
equivalent to that made in a civil commitment 
case; an insanity acquittee enjoys no funda- 
mental right to unrestricted liberty, and the 
commitment of an insanity acquittee bears a 
rational relationship to a legitimate state inter- 
est in assessing acquittee’s mental state. State 
v. Phillips, 968 S.W.2d 874, 1996 Tenn. Crim. 
App. LEXIS 583 (Tenn. Crim. App. 1996), re- 
hearing denied, — $.W.3d —, 1997 Tenn. Crim. 
App. LEXIS 498 (1997), cert. denied, Phillips v. 
Tennessee, 525 U.S. 847, 119 S. Ct. 117, 142 L. 
Ed. 2d 94, 1998 U.S. LEXIS 5278 (1998). 


3. —Due Process Rights. 

Even if commitment is sought and received, 
the United States supreme court requires that 
criminal committees be afforded the same due 
process rights as civil committees, including a 
precommitment hearing and periodic examina- 


tions at reasonable intervals. Stacy v. Love, 528 
F. Supp. 38, 1981 U.S. Dist. LEXIS 16503 (M.D. 
Tenn. 1981), affd, 679 F.2d 1209, 1982 U.S. 
App. LEXIS 18738 (6th Cir. Tenn. 1982). 

Insanity acquittee’s automatic commitment 
under former T.C.A. § 33-7-401(a) (see now 
T.C.A. § 33-7-303) was reasonable in light of 
the uncertainty of psychiatric evaluation and 
did not violate acquitee’s due process rights. 
State v. Phillips, 968 S.W.2d 874, 1996 Tenn. 
Crim. App. LEXIS 583 (Tenn. Crim. App. 1996), 
rehearing denied, — S.W.3d —, 1997 Tenn. 
Crim. App. LEXIS 498 (1997), cert. denied, 
Phillips v. Tennessee, 525 U.S. 847, 119 S. Ct. 
117, 142 L. Ed. 2d 94, 1998 U.S. LEXIS 5278 
(1998). 


4, Instructions. 

Prior to the 1977 amendment that added 
subsection (e), where the evidence in a first- 
degree murder case indicated that defendant, 
who relied on a defense of not guilty by reason 
of insanity, was competent to stand trial, no 
prejudice resulted from the refusal of the trial 
court to instruct the jury concerning the pos- 
sible legal effects of a verdict of not guilty by 
reason of insanity under this discretionary sec- 
tion. Edwards v. State, 540 S.W.2d 641, 1976 
Tenn. LEXIS 564 (Tenn. 1976). 

At trial before the effective date of the 1977 
amendment of this section, the trial judge prop- 
erly refused to charge the jury concerning the 
civil commitment laws pertaining to persons 
adjudicated not guilty by reason of insanity 
where there was no competent evidence before 
the jury tending to show that the defendant 
was not guilty by reason of insanity. Matlock v. 
State, 566 S.W.2d 892, 1978 Tenn. Crim. App. 
LEXIS 299 (Tenn. Crim. App. 1978). 

Prior to the 1977 amendment it was not error 
to refuse to charge a jury as to what the effect of 
a finding of not guilty by reason of insanity 
would be, because the charge is not relevant to 
the issue of guilty or innocence, and there were 
so many options and alternatives available, 
depending upon the mental condition of the 
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accused, it would have been highly conjectural 
and would have involved the jury in speculation 
as to what might happen to the accused. Glass- 
cock v. State, 570 S.W.2d 354, 1978 Tenn. Crim. 
App. LEXIS 318 (Tenn. Crim. App. 1978), cert. 
denied, Glasscock v. Tennessee, 441 U.S. 943, 
99 S. Ct. 2160, 60 L. Ed. 2d 1044, 1979 US. 
LEXIS 1817 (1979). 

Although the trial judge erred in charging 
the jury on the defense of insanity while not at 
the same time complying with clear mandate of 
a former version of this section that he also 
instruct the jury “that a verdict of not guilty by 
reason of insanity ... shall result in automatic 
detention of the person so acquitted in a mental 
hospital or treatment center,” this error did not 
require reversal, because in the absence of a 
prima facie showing of insanity, the proof was 
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such that the jury could not reasonably have 
found the defendant to be other than sane. 
Thus the failure to charge the jury under sub- 
section (e) of this section did not affect the 
outcome of the trial, and the error had to be 
deemed harmless. Mothershed v. State, 578 
S.W.2d 96, 1978 Tenn. Crim. App. LEXIS 283 
(Tenn. Crim. App. 1978). 


5. Harmless Error. 

Improper argument by prosecutor to the ef- 
fect that if jury found defendant not guilty by 
reason of insanity he would be evaluated and it 
would be left up to some psychiatrist to decide 
when he would be put back on the street was 
held harmless under the circumstances. State 
v. Estes, 655 S.W.2d 179, 1983 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. 1983). 


33-7-304. Cost of evaluation and treatment — Court-ordered inpatient 
evaluation to be completed within thirty days of admis- 


sion. 


(a) The cost of evaluation and treatment under this part, if the defendant is 
charged with a misdemeanor, will be a charge upon the funds of the county. If 
the court finds the defendant financially able to pay all or part of the costs and 
expenses for the evaluation and treatment, the court may order the defendant 
to pay all or part of the costs and expenses. Payment shall be made to the clerk 
of the general sessions court for remittance to the person, agency or facility to 
whom compensation is due, or if the costs and expenses have been paid by the 
county, to the appropriate office of the county. 

(b) Costs of the care or treatment of any defendant ordered by the court and 
who is charged with a misdemeanor shall be paid by the state only when 
specifically authorized by law. 

(c) Where a court orders a defendant charged with a misdemeanor to be 
evaluated under § 33-7-301(a), the court shall order that any inpatient 
evaluation be completed within thirty (30) days of admission to the facility. 


Attorney General Opinions. 
County’s responsibility for payment of court- 
ordered mental health evaluations. OAG 10-18, 


History. 
Acts 2009, ch. 531, § 45; 2012, ch. 997, § 1. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 


2010 Tenn. AG LEXIS 138 (2/2/10). 

County’s responsibility for payment of court- 
ordered mental health evaluations. OAG 11-76, 
2011 Tenn. AG LEXIS 78 (11/1/11). 


PART 4 
MANDATORY COMMUNITY-BASED SERVICES 


33-7-401. Mandatory community-based services for felony defendant 
incompetent to stand trial but not committable. 


IF AND ONLY IF 
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(1) a court with criminal jurisdiction holds a hearing to commit an adult 
with mental illness under § 33-7-301, AND 
(2) the court finds on proof by clear and convincing evidence that the 
person is: 

(A) charged with a felony, 

(B) incompetent to stand trial, 

(C) not committable under § 33-6-502, AND 

(D) at risk of becoming committable, AND 
(3) the department certifies to the court that there are funds available 
within the limits of the department’s line item appropriation for services 
under this section for service to the person, 

THEN 
(4) the court may order the person to participate in community-based 
services under a plan approved and developed by the department to attain 
and maintain competence to stand trial and reduce the risk of becoming 
committable. 


History. 708, 33-709 33-711 — 33-715; Acts 1984, ch. 


Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

Former chapter 7, §§ 33-7-101 — 33-7-103, 
33-7-201 — 33-7-208, 33-7-301 — 33-7-303 
(Acts 1974, ch. 464, § 1; 1975, ch. 248, §§. 22, 
26, 27; 1977, ch. 386,'§° 1; 1979, ch. 311, §§ 1-3; 
1981, ch. 224, § 17; 1982, ch. 862, § 12; 1983, 


922, §§ 35-38; 1985, ch. 487, §§ 26-28; 1987, 
ch. 143, § 4; 1998, ch. 978, §§ 1, 2), is deleted 
and replaced in the revision of title 33 by Acts 
2000, ch. 947, § 1, effective March 1, 2001. 

In order to effectuate the purposes of this 
section, funds were appropriated in Acts 2000, 
ch. 994. Funding was provided in Acts 2000, ch. 
994. 


ch. 323, § 23; T.C.A., §§ 33-701, 33-704, 33- 


33-7-402. Mandatory community-based services for person found in 
need of services by forensic examiner. 


If upon completion of an evaluation of a person under § 33-7-301, the 
department determines that the person meets the standards in § 33-7- 
401(2)(B), (C), and (D), and (3), the department shall attempt to develop a 
community-based services plan for the person for the purpose stated. The plan 
shall be for a maximum of two (2) years, and no person shall participate in the 
plan for more than two (2) years. 


History. 
Acts 2000, ch. 947, § 1. 


33-7-403. Hearing. 


If a defendant contests a plan proposed by the department under § 33-7-401, 
the court shall hold a hearing within seven (7) days of receipt of the request to 
determine whether the plan is programmatically appropriate and legally 
permissible. The court shall either approve the plan or approve the plan as 
modified by the department to correct deficiencies found by the court. 


History. 
Acts 2000, ch. 947, § 1. 
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33-7-404. Periodic need assessment. 


A service provider for a person under § 33-7-401 shall assess the person’s 
needs at least every six (6) months and shall report to the court every six (6) 
months on the person’s progress toward the goal of the plan, prospects for 
recovery, the person’s current condition, the time required for relevant kinds of 
recovery, and whether there is substantial probability that the person will 
become competent to stand trial in the foreseeable future. A service provider 
may request the court to release the person from the plan at any time. 


History. 
Acts 2000, ch. 947, § 1. 


33-7-405. Referral to other service provider where services under this 
part not effective. 


If after two (2) years of intensive services for competence to stand trial under 
§ 33-7-401, the person has not made substantial progress to attain competence 
to stand trial, the service provider shall assess the person’s needs and may 
terminate the service plan and recommend to the court that the person be 
referred to other mental health services as deemed appropriate. The service 
provider shall report its conclusion to the court before terminating services. 


History. 


Acts 2000, ch. 947, § 1. 
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CHAPTER 8 
SPECIAL PROVISIONS FOR CHILDREN 


Part 1. Services to Children Generally 


Applicability of title to children. 

Responsibilities of department with regard to children. 

Children as priority population. 

Emancipated children — Rights and responsibilities under this title. 
Interagency plans for transition to adult services. 

Interagency agreements — Cooperation of service providers with department. 


Part 2. Special Provisions for Mental Health Services to Children 


Child with alcohol or drug dependence or developmental disability. 
Rights of child sixteen (16) years of age or older. 
Parents, custodians and guardians to participate in child’s outpatient treatment plan. 


Part 3. Special Medical Procedure Rules 


Electroconvulsive therapy upon child prohibited except under this part. 

Electroconvulsive therapy — When authorized for child with mania or severe depres- 
sion. 

Electroconvulsive therapy — When authorized for child over fourteen (14) years of age. 

Electroconvulsive therapy — When authorized for child in state custody. 

Electroconvulsive therapy upon child — Court approval or finding of emergency 
required. 

Electroconvulsive therapy — Commitment proceedings pending. 

Electroconvulsive therapy — Hearing in juvenile court. 

Electroconvulsive therapy upon child — Independent psychiatric evaluation required. 

Electroconvulsive therapy — Petition to court. 

Counsel required for hearing. 
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Section 

33-8-311. Conduct of hearing. 

33-8-312. Hearing costs. 

33-8-313. Appeal. 

33-8-314. Report on use of convulsive therapies. 
33-8-315. Lobotomies upon children prohibited. 
33-8-316. Child’s rights not to be waived. 


PART 1 
SERVICES TO CHILDREN GENERALLY 


33-8-101. Applicability of title to children. 


(a) Services for children who have serious emotional disturbance, mental 
illness, or developmental disabilities are governed by all of this title. The 
general assembly finds that supporting families in their role as primary care 
givers for their children is more humane, efficient, and cost effective than 
placing children in state custody to obtain necessary services or otherwise 
placing children in settings outside their homes. 

(b) For children covered by this title, the following service principles are 
fundamental to carrying out the responsibilities of service providers and 
advocates: 

(1) Families and children are most responsible for determining their 
needs and should be included appropriately in planning and providing 
service and support; 

(2) Families should receive the support they need to care for their children 
at home; 

(3) Service providers and advocates should enable families and children to 
make good decisions concerning necessary, desirable, and appropriate 
services; 

(4) Service providers should coordinate services among agencies likely to 
provide services and supports to children and families; 

(5) Service providers and advocates should participate in development of 
interagency agreements under § 33-1-308 to assure consideration of the 
needs and problems of children and families; and 

(6) Service providers should achieve smooth transitions in services and 
supports as children grow through various stages of development and 
become vested in making decisions for themselves, including the transition 
into adulthood. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-102. Responsibilities of department with regard to children. 


The department in coordination with the council on children’s mental health 
care shall promote effective advocacy for services and supports for all children 
with serious emotional disturbance, mental illness, or developmental disabili- 
ties. The department’s responsibilities for children shall include, but not be 
limited to: 

(1) Promoting collaboration among care givers and service providers and 


a 
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equitable involvement of care givers in service plan development; 

(2) Case finding after the department has adopted rules regarding service 
and support to children; 

(3) Determining eligibility; 

(4) Providing basic service standards; 

(5) Facilitating the interdepartmental planning process for children 
through the statewide and regional planning and policy councils; 

(6) Initiating meetings or other processes to develop local interagency 
agreements as needs and problems are identified by service providers, 
advocates, or families; 

(7) Assisting children and their families to gain access to the system of 
services and supports; 

(8) Defining and listing an array of services and supports; and 

(9) Assisting youth who have been in the public system of care with 
transition to adult services. 


History. mental health needs of Tennessee’s children 
Acts 2000, ch. 947, § 1; 2008, ch. 1062, § 5. and youth, please refer to Acts 2008, ch. 1062. 


Compiler’s Notes. 
For the Preamble to the act regarding to the 


33-8-103. Children as priority population. 


Children with serious emotional disturbances are a priority population for 
the department’s mental health services and supports. Children with devel- 
opmental disabilities are a priority population for the department’s develop- 
mental disabilities services and supports. The department shall set the array 
of services and supports for these priority populations annually in its plan. The 
state will fund and the department will maintain the array of services and 
supports for persons in this priority population. Consistent with applicable 
eligibility requirements, the state may provide the funding for the services 
through the medicaid program or any waiver granted under the medicaid 
program, specifically including TennCare, other public funds, or private funds. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-104. Emancipated children — Rights and responsibilities under 
this title. 


Children who are emancipated by marriage, court order, or in any other way 
recognized by law in the state have all the rights and responsibilities of adults 
under this title, except to the extent those rights are restricted by court order. 
The parent of an emancipated child shall be treated as the parent of an adult 
under all provisions of this title that give parents rights or responsibilities with 
respect to the child. 


History. 
Acts 2000, ch. 947, § 1. 
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33-8-105. Interagency plans for transition to adult services. 


Mental health and developmental disabilities service providers shall pre- 
pare interagency plans to assure that persons seventeen (17) years of age in 
state custody who will continue to need services and supports in adulthood can 
make a smooth transition to adult services. The plan should take into account 
the requirements of other state and federal laws with respect to service. If 
necessary to avoid delays in service during the transition into adult services, 
plans shall be prepared before the persons become seventeen (17) years of age. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-106. Interagency agreements — Cooperation of service providers 
with department. 


Service providers shall inform the department and the council on children’s 
mental health care of needs or problems of children and families that may be 
addressed by local interagency agreements with the goals set in § 33-1-308 for 
state interagency agreements. Service providers shall participate in processes 
initiated by the department and the council on children’s mental health care or 
others to address the needs or problems. 


History. mental health needs of Tennessee’s children 
Acts 2000, ch. 947, § 1; 2008, ch. 1062, § 6. and youth, please refer to Acts 2008, ch. 1062. 


Compiler’s Notes. 
For the Preamble to the act regarding to the 


PART 2 


SPECIAL PROVISIONS FOR MENTAL HEALTH 
SERVICES TO CHILDREN 


33-8-201. Child with alcohol or drug dependence or developmental 
disability. 


A child who has alcohol dependence, drug dependence, or developmental 
disability may only receive mental health service or support from the mental 
health service division if the condition is concurrent with another serious 
emotional disturbance or mental illness. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-202. Rights of child sixteen (16) years of age or older. 


(a) Ifa child with serious emotional disturbance or mental illness is sixteen 
(16) years of age or older, the child has the same rights as an adult with respect 
to outpatient and inpatient mental health treatment, medication decisions, 
confidential information, and participation in conflict resolution procedures 
under this title except as provided in part 3 of this chapter, or as otherwise 
expressly provided in this title. If the child’s parent, legal guardian, legal 
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custodian, or treating professional believes that the child’s decision to termi- 
nate treatment, other than a request for discharge under chapter 6, part 2 of 
this title, will have severe adverse effects on the child, the conflict resolution 
procedures under chapter 2, part 6 of this title shall be used. 

(b) An outpatient facility or professional may provide treatment and reha- 
bilitation without obtaining the consent of the child’s parent, legal guardian, or 
legal custodian. | 


History. Cross-References. 
Acts 2000, ch. 947, § 1. Confidentiality of public records, § 10-7-504. 


33-8-203. Parents, custodians and guardians to participate in child’s 
outpatient treatment plan. 


Parents, legal custodians, and legal guardians shall participate in manda- 
tory outpatient treatment discharge planning and do what is necessary to 
carry out the child’s plan. 


History. 
Acts 2000, ch. 947, § 1. 


PART 3 
SPECIAL MEDICAL PROCEDURE RULES 


33-8-301. Electroconvulsive therapy upon child prohibited except un- 
der this part. 


No person or facility may administer electroconvulsive therapy or other 
convulsive therapy to a child except as authorized under this part under 
§§ 33-8-302 and 33-8-303 or under §§ 33-8-305—33-8-313. 


History. T.C.A., §§ 33-320, 33-3-201(a); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 947, $§ 1, 6. 


33-8-302. Electroconvulsive therapy — When authorized for child with 
mania or severe depression. 


IF AND ONLY IF 

(1) a child has mania or severe depression, AND 

(2)(A) all other accepted methods of therapy have been exhausted, OR 
(B) electroconvulsive or other convulsive therapy is necessary to save 
the child’s life due to potential suicide, or to prevent irreparable injury 
resulting from conditions such as starvation, dehydration, or physical 
exhaustion bordering on serious collapse to the extent the conditions are 
life threatening, AND 

(3) the service provider to perform the therapy has convened a multi- 

disciplinary review team of at least five (5) persons, at least one (1) of 

whom is independent of the service provider, AND 

(4) the multi-disciplinary review team has approved the electroconvulsive 

or other convulsive therapy, AND 
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(5) an American Board of Psychiatry and Neurology certified psychiatrist, 
who is child and adolescent certified, approves the therapy, 

THEN 
(6) the approved convulsive therapy may be necessary for the child for 
purposes of this part. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-303. Electroconvulsive therapy — When authorized for child over 
fourteen (14) years of age. 


IF AND ONLY IF 
(1) a child is fourteen (14) years of age or older, AND 
(2) the approved convulsive therapy may be necessary for the child as 
determined under § 33-8-302, AND 
(3) a second American Board of Psychiatry and Neurology certified 
psychiatrist approves the procedure, AND 
(4) the child does not object to the electroconvulsive or other convulsive 
therapy after being informed of the proposed therapy and alternatives, 
AND 
(5) at least one (1) parent who has custody of the child or the child’s legal 
guardian consents, AND 
(6) no parent objects to the therapy, 
THEN 
(7) the child may be treated with the approved convulsive therapy under 
authority of this section. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-304. Electroconvulsive therapy — When authorized for child in 
state custody. 


If a child is in state custody and a convulsive therapy may be necessary for 
the child as determined under § 33-8-302, the therapy shall not be performed 
unless the commissioner of children’s services obtains authority under §§ 33- 
8-305 — 33-8-313. A child in state custody may not be provided convulsive 
therapy under § 33-8-309. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-305. Electroconvulsive therapy upon child — Court approval or 
finding of emergency required. 


(a) No mental health professional, hospital, treatment resource, or other 
person or facility may administer electroconvulsive therapy or other form of 
convulsive therapy to any person under eighteen (18) years of age under this 
section and §§ 33-8-306 — 33-8-3138, except: 

(1) Upon prior written authorization by a court based upon a hearing at 
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which it is shown that the approved convulsive therapy may be necessary for 
the child as determined under § 33-8-302 and is necessary in light of all 
evidence presented at the hearing; or 
(2) Emergency treatment under § 33-8-309. 
(b) In all cases under this section and §§ 33-8-306 — 33-8-313, the court 
shall appoint for the child a guardian ad litem who is not the child’s attorney. 


History. T.C.A., §§ 33-320, 33-3-201(a); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 947, §§ 1,6. 
33-8-306. Electroconvulsive therapy — Commitment proceedings 
pending. 


If proceedings for the child’s commitment under chapter 6, part 5 of this title 
are pending, the hearing to determine the necessity of administering convul- 
sive therapy may be held only after adequate written notice has been given to 
the child, the child’s legal guardian, and the child’s attorney informing them of 
the nature of the therapy sought and the facts upon which the claim is based 
that the therapy is necessary for the child’s health or safety. The hearing may 
either be consolidated with the hearing for the child’s commitment under 
chapter 6, part 5 of this title, or may be convened at another time. 


History. T.C.A., §§ 33-320, 33-3-201(b); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§, 1,2; | 947, §§ 1, 6. 


33-8-307. Electroconvulsive therapy — Hearing in juvenile court. 


If no proceedings for the child’s commitment under chapter 6, part 5 of this 
title are pending, the hearing to determine the necessity of administering 
electroconvulsive or other convulsive therapy shall be convened in the juvenile 
court where the child resides, was committed to state custody, or may be found 
upon petition of the child, the child’s parent, the legal guardian, a mental 
health professional, hospital, or treatment resource seeking authorization to 
administer the therapy. The petition shall be verified and shall state the 
nature of the therapy for which authorization is sought, and the facts upon 
which the petitioner relies to support the claim that the therapy is necessary 
for the child’s health or safety. The court shall, upon receipt of the petition, 
appoint counsel to defend against the petition, and the petition shall be served 
personally upon both the child and the child’s attorney. 


History. T.C.A., §§ 33-320, 33-3-201(c); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §8§ 1,2; 947, §§ 1, 6. 


33-8-308. Electroconvulsive therapy upon child — Independent psy- 
chiatric evaluation required. 


Whenever authorization is sought for the administration to a child of 
electroconvulsive or other convulsive therapy, the court shall appoint an 
independent psychiatrist who shall receive reimbursement in an amount fixed 
by the court. No electroconvulsive or other convulsive therapy may be 
authorized for a child except upon the testimony of an independent psychia- 
trist, who is child and adolescent certified by the American Board of Psychiatry 
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and Neurology, that the psychiatrist has examined the child and is of the 
opinion that the therapy is necessary for the child’s health or safety. 


History. T.C.A., §§ 33-320, 33-3-201(d); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 947, §§ 1, 6. 


33-8-309. Electroconvulsive therapy — Petition to court. 


(a) Electroconvulsive or other convulsive therapy may be initiated prior to a 
court hearing under §§ 33-8-305 — 33-8-318, if the petitioner files a petition 
with the court having jurisdiction of the child’s commitment under chapter 6, 
part 5 of this title, if the proceeding is pending, or otherwise files a petition in 
the juvenile court where the child resides, was committed to state custody, or 
may be found. 

(b) The petition shall be verified by the mental health professional, hospital 
or treatment resource seeking authorization to administer the therapy and 
shall state the nature of the therapy for which authorization is sought, and the 
facts upon which the petitioner relies to support the claim that it has been 
determined under § 33-8-302 that the convulsive therapy may be necessary 
for the child. 

(c)(1) Attached to the petition shall be an affidavit from a child psychiatrist, 

who shall be child and adolescent certified by the American Board of 

Psychiatry and Neurology, stating that: 

(A) It has been determined under § 33-8-302 that the convulsive 
therapy may be necessary for the child; and 
(B) There is insufficient time to complete the procedure provided by 
§§ 33-8-305—33-8-313, and therefore treatment prior to a court hearing is 
necessary. 
(2) The affidavit shall provide the specific factual, medical and clinical 
basis supporting the requirements of this section. 

(d) The child psychiatrist shall personally examine the child within twenty- 
four (24) hours of the filing of the petition. 

(e) The child psychiatrist shall not be in a professional practice or associa- 
tion with the attending physician, nor have any direct financial interest in any 
private hospital or treatment resource in which the child is to be detained or 
receive therapy. 

(f) If the petition and affidavit have been filed in conformity with this 
section, electroconvulsive or other convulsive therapy may be initiated. Elec- 
troconvulsive or other convulsive therapy shall be discontinued immediately 
when any of the conditions required under §§ 33-8-302(1) and (2) and 33-8- 
303(1) that justified the therapy are no longer true. 


History. T.C.A., §§ 33-320, 33-3-201(g)(1), (2); Acts 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 2000, ch. 947, §§ 1, 6. 


33-8-310. Counsel required for hearing. 


(a) The court hearing upon a petition under §§ 33-8-305 — 33-8-313 shall be 
held within seven (7) calendar days of the filing of the petition. Upon the filing 
of the petition, the court shall appoint counsel to represent the child at the 
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hearings, unless the child already has an attorney due to a pending commit- 
ment under chapter 6, part 5 of this title. The petition shall be served 
personally upon both the child and the child’s attorney. 

(b) The child’s attorney shall not in any case be a person who has previously 
advised the parties seeking authorization to administer electroconvulsive 
therapy or other convulsive therapy, nor shall the attorney be a person who has 
previously advised the child’s parents, the parent’s business, the child’s legal 
guardian, or the legal guardian’s business. 

(c) The court-appointed independent psychiatrist or the child psychiatrist 
whose affidavit accompanied a petition filed under § 33-8-309 shall be a 
witness at the hearing. The child psychiatrist’s testimony may be used in place 
of a court-appointed independent psychiatrist. The psychiatrist’s testimony 
shall not be regarded as conclusive, and the court shall consider any other 
evidence, including other expert testimony, offered in opposition to the autho- 
rization of the therapy. 


History. T.C.A., §§ 33-320, 33-3-201(d), (g)(3); Acts 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 2000, ch. 947, §§ 1, 6. 


33-8-311. Conduct of hearing. 


(a) At the hearing the court shall determine: 

(1) If therapy was administered under § 33-8-309, whether retrospec- 
tively all of the standards for initiating therapy under § 33-8-309 prior to a 
court hearing were fully complied with, and if not, which standards were not 
met; and 

(2) Whether prospectively electroconvulsive or other convulsive therapy is 
necessary for the child’s health or safety. 

(b) Nothing in §§ 33-8-305 — 33-8-313 shall be construed to modify or alter 
§ 33-8-315 or § 33-8-316. } 


History. T.C.A., §§ 33-320, 33-3-201(g)(4), (5); Acts 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 2000, ch. 947, §§ 1, 6. 


33-8-312. Hearing costs. 


Under §§ 33-8-305 — 33-8-313, if the child is indigent and is not in the 
custody of the department of children’s services, the department shall reim- 
burse the attorney for the petitioner, the attorney and the guardian ad litem 
appointed by the court for the child, and the psychiatrist who testifies at the 
hearing, whether the board-certified child psychiatrist under § 33-8-309 or the 
court-appointed independent psychiatrist under § 33-8-308, in an amount 
fixed by the court. The department shall pay all court costs under §§ 33-8-305 
— 33-8-313 if the child is indigent and is not in the custody of the department 
of children’s services. 


History. Compiler’s Notes. 

Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1, 2; Acts 2010, ch. 1100, § 153 provided that the 
T.C.A., §§ 33-320, 33-3-201(i); Acts 2000, ch. commissioner of mental health and develop- 
947, §§ 1, 6; 2010, ch. 1100, § 24. mental disabilities, the commissioner of mental 
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health (now commissioner of mental healthand regulations to effectuate the purposes of the 
substance abuse services), the commissioner of act. All such rules and regulations shall be 
intellectual and developmental disabilities,and promulgated in accordance with the provisions 
the commissioner of finance and administra- of the Uniform Administrative Procedures Act, 
tion are authorized to promulgate rules and compiled in title 4, chapter 5. 


33-8-313. Appeal. 


Any decision of the court under §§ 33-8-305 — 33-8-313 shall be reviewable 
de novo upon expedited appeal to the circuit court, and the decision of the court 
from which an appeal is taken shall be stayed pending disposition of the appeal 
in circuit court. 


History. T.C.A., §§ 33-320, 33-3-201(e); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 947, §§ 1, 6. 


33-8-314. Report on use of convulsive therapies. 


The department shall report annually to the statewide planning and policy 
council on the use of electroconvulsive and other convulsive therapies. 


History. 
Acts 2000, ch. 947, § 1. 


33-8-315. Lobotomies upon children prohibited. 


Lobotomies for intervention or alteration of a mental, emotional or behav- 
ioral disorder shall not be performed on children, and the courts of this state 
are prohibited from ordering or authorizing the performance of the procedure 
upon any child. 


History. T.C.A., §§ 33-320, 33-3-201(f); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 947, §§ 1, 6. 


33-8-316. Child’s rights not to be waived. 


A child may not waive any right created by this part, nor may the right be 
waived by any other person acting on the child’s behalf. 


History. T.C.A., §§ 33-320, 33-3-201(h); Acts 2000, ch. 
Acts 1976, ch. 489, § 1; 1978, ch. 877, §§ 1,2; 947, 8§ 1, 6. 
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33-9-202. Administrator — Designation — Powers. 

33-9-203. Supplementary agreements. 

33-9-204. Financial obligations. 
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title other than state residence. 


PART 1 
EXTRADITION 


33-9-101. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Executive authority,” “governor” and “chief magistrate,” respectively, 
as applied to a request to return any person under this part to or from the 
District of Columbia, include a justice of the supreme court of the District of 
Columbia and other authority; 

(2) “Flight” and “fled” mean any voluntary or involuntary departure from 
the jurisdiction of the court where the proceedings mentioned may have been 
instituted and are still pending, with the effect of avoiding, impounding, or 
delaying the action of the court in which the proceedings may have been 
instituted or are pending, or any such departure from the state where the 
person demanded then was, if the person then was under detention by law 


as a person with mental illness and subject to detention; and 
(3) “State” includes states, territories, districts and insular and other 


possessions of the United States. 


History. 

Acts 1917, ch. 115, § 2; Shan., §§ 5499a2- 
5499a4; Code 1932, §§ 9660-9662; T.C.A. (orig. 
ed.), §§ 33-1001 — 33-1003; Acts 2000, ch. 947, 
HP 


Compiler’s Notes. 

Former chapter 9, §§ 33-9-101 — 33-9-109, 
33-9-201 — 33-9-206 (Acts 1917, ch. 115, 
§§ 2-6; Shan., §§ 5499a2-5499a12; Code 1932, 


§§ 9660-9670; T.C.A. (orig. ed.), §§ 33-1001 — 
33-1011; Acts 1971, ch. 364, §§ 1-6; T.C.A., 
§§ 33-1501 — 33-1506), is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 


33-9-102. Persons subject to extradition. 


A person alleged to be mentally ill who is found in this state, having fled from 
another state, shall, on demand of the executive authority of the state from 
which the person fled, be presented for return, if at the time of the person’s 


flight: 


(1) The person was under detention by law in a facility as a mentally ill 


person; 


(2) The person had been previously determined by legal proceedings to be 
mentally ill, the finding being unreversed and in full force and effect, and the 
control of the person having been acquired by a court of competent jurisdic- 
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tion of the state from which the person fled; or 

(3) The person was subject to detention in the state, being then the 
person’s legal domicile, personal service of process having been made, based 
on legal proceedings pending there to have the person declared mentally ill. 


History. Code 1932, § 9663; T.C.A. (orig. ed.), § 33- 
Acts 1917, ch. 115, § 3; Shan., § 5499a5; 1004; Acts 2000, ch. 947, § 1. 


33-9-103. Procedure. 


Whenever the executive authority of any state demands of the executive 
authority of this state any fugitive under § 33-9-102, and produces a copy of 
the commitment, decree or other judicial process and proceedings, certified as 
authentic by the governor or chief magistrate of the state from which the 
person so charged has fled, with an affidavit made before a proper officer 
showing the person to be a fugitive, it shall be the duty of the executive 
authority of this state to cause the person to be apprehended and secured, if 
found in this state, and to cause immediate notice of the apprehension to be 
given to the executive authority making the demand, or to the agent of the 
authority appointed to receive the fugitive and to deliver the fugitive to the 
agent when the person appears. 


History. Code 19382, § 9664; T.C.A. (orig. ed.), § 33- 
Acts 1917, ch. 115, § 4; Shan., § 5499a6; 1005; Acts 2000, ch. 947, § 1. 


33-9-104. Fugitive discharged if no agent appears. 


If the agent does not appear within thirty (30) days from the time of the 
apprehension, the fugitive may be discharged. 


History. Code 1932, § 9665; T.C.A. (orig. ed.), § 33- 
Acts 1917, ch. 115, § 4; Shan., § 5499a7; 1006; Acts 2000, ch. 947, § 1. 


33-9-105. Costs. 


All costs and expenses incurred in apprehending, securing, maintaining, and 
transmitting the fugitive to the state making the demand, shall be paid by that 
state. 


History. Code 1932, § 9666; T.C.A. (orig. ed.), § 33- 
Acts 1917, ch. 115, § 4; Shan., § 5499a8; 1007; Acts 2000, ch. 947, § 1. 


33-9-106. Power of agent. 


An appointed agent who receives the fugitive into custody shall be empow- 
ered to transmit the person to the state from which the person fled. 


History. Code 1932, § 9667; T.C.A. (orig. ed.), § 33- 
Acts 1917, ch. 115, § 4; Shan., § 5499a9; 1008; Acts 2000, ch. 947, § 1. 


33-9-107. Governor may demand return of fugitives. 


The executive authority is vested with the power, on the application of any 


583 


INTERSTATE PROVISIONS 


33-9-201 


person interested, to demand the return to this state of any fugitive under this 


part. 


History. 
Acts 1917, ch. 115, § 4; Shan., § 5499a10; 


33-9-108. Statute of limitations. 


Code 1932, § 9668; T.C.A. (orig. ed.), § 33- 
1009; Acts 2000, ch. 947, § 1. 


Any proceedings under this part shall begin within one (1) year after the 


flight referred to in this part. 


History. 
Acts 1917, ch. 115, § 5; Shan., § 5499a11; 
Code 1932, § 9669; T.C.A. (orig. ed.), § 33- 


1010; Acts 1985, ch. 437, § 29; 2000, ch. 947, 
§ 1. 


NOTES TO DECISIONS 


Analysis 


1. Purpose and Effect. 
2. Proceedings after Expiration of Year. 


1. Purpose and Effect. 

This section was enacted for the benefit of the 
adjudged non compos. In re Chaffee, 211 Tenn. 
88, 362 S.W.2d 467, 1962 Tenn. LEXIS 343 
(1962). 


2. Proceedings after Expiration of Year. 

Petitioner who had been adjudged insane by 
a foreign court but who had resided in Tennes- 
see county for more than one year after having 
been released from hospital in the other state 
could bring suit in Tennessee for restoration of 
sanity. In re Chaffee, 211 Tenn. 88, 362 S.W.2d 
467, 1962 Tenn. LEXIS 348 (1962). 


33-9-109. Interpretation and construction of part. 


This part shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states that enact it. 


History. 
Acts 1917, ch. 115, § 6; Shan., § 5499a12; 


Code 1932, § 9670; T.C.A. (orig. ed.), § 33- 
1011; Acts 2000, ch. 947, § 1. 


PART 2 
INTERSTATE COMPACT ON MENTAL HEALTH 


33-9-201. Text of compact. 


The Interstate Compact on Mental Health is enacted into law and entered 
into by this state with all other states legally joining the compact in the form 
substantially as follows: 


Interstate Compact on Mental Health 
The contracting states solemnly agree that: 


Article I 


The party states find that the proper and expeditious treatment of the 
mentally ill and mentally deficient can be facilitated by cooperative action, to 
the benefit of the patients, their families, and society as a whole. Further, the 
party states find that the necessity of and desirability for furnishing such care 
and treatment bears no primary relation to the residence or citizenship of the 
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patient but that, on the contrary, the controlling factors of community safety 
and humanitarianism require that facilities and services be made available for 
all who are in need of them. Consequently, it is the purpose of this compact and 
of the party states to provide the necessary legal basis for the 
institutionalization or other appropriate care and treatment of the mentally ill 
and mentally deficient under a system that recognizes the paramount 
importance of patient welfare and to establish the responsibilities of the party 
states in terms of such welfare. 


Article II 


As used in this compact: 

(1) “Aftercare” means care, treatment and services provided a patient, as 
defined herein, on convalescent status or conditional release; 

(2) “Institution” means any hospital or other facility maintained by a 
party state or political subdivision thereof for the care and treatment of 
mental illness or mental deficiency; 

(3) “Mental deficiency” means mental deficiency as defined by appropriate 
clinical authorities to such extent that a person so afflicted is incapable of 
managing such persons and such persons affairs, but does not include 
mental illness as defined herein; 

(4) “Mental illness” means mental disease to such extent that a person so 
afflicted requires care and treatment for that person’s own welfare, or the 
welfare of others, or of the community; 

(5) “Patient” means any person subject to or eligible as determined by the 
laws of the sending state, for institutionalization or other care, treatment, or 
supervision pursuant to the provisions of this compact; 

(6) “Receiving state” means a party state to which a patient is transported 
pursuant to the provisions of the compact or to which it is contemplated that 
a patient may be so sent; 

(7) “Sending state” means a party state from which a patient is 
transported pursuant to the provisions of the compact or from which it is 
contemplated that a patient may be so sent; and 

(8) “State” means any state, territory or possession of the United States, 
the District of Columbia, and the Commonwealth of Puerto Rico. 


Article III 


(a) Whenever a person physically present in any party state shall be in need 
of institutionalization by reason of mental illness or mental deficiency, such 
person shall be eligible for care and treatment in an institution in that state 
irrespective of such person’s residence, settlement or citizenship qualifications. 

(b) The provisions of paragraph (a) of this article to the contrary 
notwithstanding, any patient may be transferred to an institution in another 
state whenever there are factors based upon clinical determinations indicating 
that the care and treatment of the patient would be facilitated or improved 
thereby. Any such institutionalization may be for the entire period of care and 
treatment or for any portion or portions thereof. The factors referred to in this 
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paragraph include the patient’s full record with due regard for the location of 
the patient’s family, character of the illness and probable duration thereof, and 
such other factors as shall be considered appropriate. 

(c) No state shall be obliged to receive any patient pursuant to the 
provisions of paragraph (b) of this article unless the sending state has given 
advance notice of its intention to send the patient; furnished all available 
medical and other pertinent records concerning the patient; given the qualified 
medical or other appropriate clinical authorities of the receiving state an 
opportunity to examine the patient if such authorities so wish; and unless the 
receiving state shall agree to accept the patient. 

(d) In the event that the laws of the receiving state establish a system of 
priorities for the admission of patients, an interstate patient under this 
compact shall receive the same priority as a local patient and shall be taken in 
the same order and at the same time that such interstate patient would be 
taken if such interstate patient were a local patient. 

(e) Pursuant to this compact, the determination as to the suitable place of 
institutionalization for a patient may be reviewed at any time and such further 
transfer of the patient may be made as seems likely to be in the best interest 
of the patient. 


Article IV 


(a) Whenever, pursuant to the laws of the state in which a patient is 
physically present, it shall be determined that the patient should receive 
aftercare or supervision, such care or supervision may be provided in a 
receiving state. If the medical or other appropriate clinical authorities having 
responsibility for the care and treatment of the patient in the sending state 
shall have reason to believe that aftercare in another state would be in the best 
interest of the patient and would not jeopardize the public safety, they shall 
request the appropriate authorities in the receiving state to investigate the 
desirability of affording the patient such aftercare in the receiving state, and 
such investigation shall be made with all reasonable speed. The request for 
investigation shall be accompanied by complete information concerning the 
patient’s intended place of residence and the identity of the person in whose 
charge it is proposed to place the patient, the complete medical history of the 
patient, and such other documents as may be pertinent. 

(b) If the medical or other appropriate clinical authorities having 
responsibility for the care and treatment of the patient in the sending state 
and the appropriate authorities in the receiving state find that the best 
interest of the patient would be served thereby, and if the public safety would 
not be jeopardized thereby, the patient may receive aftercare or supervision in 
the receiving state. 

(c) In supervising, treating, or caring for a patient on aftercare pursuant to 
the terms of this article, a receiving state shall employ the same standards of 
visitation, examination, care, and treatment that it employs for similar local 
patients. 
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Article V 


Whenever a dangerous or potentially dangerous patient escapes from an 
institution in any party state, that state shall promptly notify all appropriate 
authorities within and without the jurisdiction of the escape in a manner 
reasonably calculated to facilitate the speedy apprehension of the escapee. 
Immediately upon the apprehension and identification of any such dangerous 
or potentially dangerous patient, such patient shall be detained in the state 
where found pending disposition in accordance with law. 


Article VI 


The duly accredited officers of any state party to this compact, upon the 
establishment of their authority and the identity of the patient, shall be 
permitted to transport any patient being moved pursuant to this compact 
through any and all states party to this compact, without interference. 


Article VII 


(a) No person shall be deemed a patient of more than one (1) institution at 
any given time. Completion of transfer of any patient to an institution in a 
receiving state shall have the effect of making the person a patient of the 
institution in the receiving state. 

(b) The sending state shall pay all costs of and incidental to the 
transportation of any patient pursuant to this compact, but any two (2) or more 
party states may, by making a specific agreement for that purpose, arrange for 
a different allocation of costs as among themselves. 

(c) No provision of this compact shall be construed to alter or affect any 
internal relationships among the departments, agencies and officers of and in 
the government of a party state, or between a party state and its subdivisions, 
as to the payment of costs, or responsibilities therefor. 

(d) Nothing in this compact shall be construed to prevent any party state or 
subdivision thereof from asserting any right against any person, agency or 
other entity in regard to costs for which such party state or subdivision thereof 
may be responsible pursuant to any provision of this compact. 

(e) Nothing in this compact shall be construed to invalidate any reciprocal 
agreement between a party state and a nonparty state relating to 
institutionalization, care or treatment of the mentally ill or mentally deficient, 
or any statutory authority pursuant to which such agreements may be made. 


Article VIII 


(a) Nothing in this compact shall be construed to abridge, diminish, or in 
any way impair the rights, duties, and responsibilities of any patient’s 
guardian on the guardian’s own behalf or in respect of any patient for whom 
the guardian may serve, except that where the transfer of any patient to 
another jurisdiction makes advisable the appointment of a supplemental or 
substitute guardian, any court of competent jurisdiction in the receiving state 
may make such supplemental or substitute appointment and the court that 
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appointed the previous guardian shall, upon being duly advised of the new 
appointment, and upon the satisfactory completion of such accounting and 
other acts as such court may by law require, relieve the previous guardian of 
power and responsibility to whatever extent shall be appropriate in the 
circumstances; provided, that in the case of any patient having settlement in 
the sending state, the court of competent jurisdiction in the sending state shall 
have the sole discretion to relieve a guardian appointed by it or continue 
patient power and responsibility, whichever it shall deem advisable. The court 
in the receiving state may, in its discretion, confirm or reappoint the person or 
persons previously serving as guardian in the sending state in lieu of making 
a supplemental or substitute appointment. 

(b) “Guardian” as used in paragraph (a) of this article includes any 
guardian, trustee, legal committee, conservator, or other person or agency 
however denominated who is charged by law with power to act for or 
responsibility for the person or property of a patient. 


Article IX 


(a) No provision of this compact except Article V shall apply to any person 
institutionalized while under sentence in a penal or correctional institution or 
while subject to trial on a criminal charge, or whose institutionalization is due 
to the commission of an offense for which, in the absence of mental illness or 
mental deficiency, such person would be subject to incarceration in a penal or 
correctional institution. 

(b) To every extent possible, it shall be the policy of states party to this 
compact that no patient shall be placed or detained in any prison, jail or 
lockup, but such patient shall, with all expedition, be taken to a suitable 
institutional facility for mental illness or mental deficiency. 


Article X 


(a) Each party state shall appoint a “compact administrator” who, on behalf 
of party state, shall act as general coordinator of activities under the compact 
in party state and who shall receive copies of all reports, correspondence, and 
other documents relating to any patient processed under the compact by party 
state, either in the capacity of sending or receiving state. The compact 
administrator or party duly designated representative shall be the official with 
whom other party states shall deal in any matter relating to the compact or 
any patient processed thereunder. 

(b) The compact administrators of the respective party states have the 
power to promulgate reasonable rules and regulations to carry out more 
effectively the terms and provisions of this compact. 


Article XI 


The duly constituted administrative authorities of any two (2) or more party 
states may enter into supplementary agreements for the provision of any 
service or facility or for the maintenance of any institution on a joint or 
cooperative basis whenever the states concerned shall find that such 
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agreements will improve services, facilities, or institutional care and 
treatment in the fields of mental illness or mental deficiency. No such 
supplementary agreement shall be construed so as to relieve any party state of 
any obligation which it otherwise would have under other provisions of this 


compact. 


Article XII 


This compact shall enter into full force and effect as to any state when 
enacted by it into law and such state shall thereafter be a party thereto with 
any and all states legally joining therein. 


Article XIII 


(a) A state party to this compact may withdraw therefrom by enacting a 
statute repealing the same. Such withdrawals shall take effect one (1) year 
after notice thereof has been communicated officially and in writing to the 
governors and compact administrators of all other party states. However, the 
withdrawal of any state shall not change the status of any patient who has 
been sent to such state or sent out of such state pursuant to the provisions of 
the compact. 

(b) Withdrawal from any agreement permitted by Article VII(b) as to costs 
or from any supplementary agreement made pursuant to Article XI shall be in 
accordance with the terms of such agreement. 


Article XIV 


This compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this compact shall be severable and if any phrase, 
clause, sentence or provision of this compact is declared to be contrary to the 
constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this compact and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this compact shall be held contrary to the constitution of any state party 
thereto, the compact shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to all severable 
matters. 


History. 
Acts 1971, ch. 364, § 1; T.C.A., § 33-1501; 
Acts 2000, ch. 947, § 1. 


Compiler’s Notes. 

The interstate compact on mental health, 
created by this section, terminates June 30, 
2022. See §§ 4-29-112, 4-29-243. 

Former chapter 9, §§ 33-9-101 — 33-9-109, 
33-9-201 — 33-9-206 (Acts 1917, ch. 115, 


§§ 2-6; Shan., §§ 5499a2-5499al12; Code 1932, 
§§ 9660-9670; T.C.A. (orig. ed.), §§ 33-1001 — 
33-1011; Acts 1971, ch. 364, §§ 1-6; T.C.A,, 
§§ 33-1501 — 33-1506), is deleted and replaced 
in the revision of title 33 by Acts 2000, ch. 947, 
§ 1, effective March 1, 2001. 


Cross-References. 
Definitions applicable throughout title, § 33- 
1-101. 
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33-9-202. Administrator — Designation — Powers. 


The commissioner or the commissioner’s designee shall be the compact 
administrator and, acting jointly with like officers of other party states, has the 
power to adopt rules to carry out more effectively the terms of the compact. The 
compact administrator shall cooperate with all departments, agencies, and 
officers of this state and its subdivisions in facilitating the proper administra- 
tion of the compact and any supplementary agreement entered into by this 
state. 


History. 
mctsolOi ie che 364,°8 21981) ch. 14. 8.3: 
T.C.A., § 33-1502; Acts 2000, ch. 947, § 1. 


33-9-203. Supplementary agreements. 


The compact administrator may enter into supplementary agreements with 
appropriate officials of other states pursuant to Articles VII and XI of the 
compact compiled in § 33-9-201. If the supplementary agreements involve the 
use of a facility or facility of this state or the provision of any service by this 
state, the agreement shall have no force or effect until approved by the head of 
the department or agency under whose jurisdiction the institution or facility is 
operated or whose department or agency will be charged with rendering the 
service. 


History. 
Acts 1971, ch. 364, § 3; T.C.A., § 33-1503; 
Acts 2000, ch. 947, § 1. 


33-9-204. Financial obligations. 


The compact administrator, subject to the approval of the commissioner of 
finance and administration, may make or arrange for any payments necessary 
to discharge any financial obligations imposed upon this state by the compact 
or by any supplementary agreement entered into thereunder. 


History. 
Acts 1971, ch. 364, § 4; T.C.A, § 33-1504; 
Acts 2000, ch. 947, § 1. 


33-9-205. Proposed transferees — Consultations — Approval of court. 


The compact administrator shall consult with the immediate family of any 
proposed transferee and, in the case of a proposed transferee from a facility in 
this state to a facility in another party state, take no final action without 
approval of the court that committed the proposed transferee. 


History. 
Acts 1971, ch. 364, § 5; T.C.A., § 33-1505; 
Acts 2000, ch. 947, § 1. 


33-9-206. Copies. 


Duly authorized copies of this part shall, upon its approval, be transmitted 
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by the secretary of state to the governor of each state, the attorney general and 
the administrator of general services of the United States, and the council of 


state governments. 


History. 
Acts 1971, ch. 364, § 6; T.C.A., § 33-1506; 
Acts 2000, ch. 947, § 1. 


33-9-207. Inapplicability to persons not meeting the applicable stan- 
dards for service under this title other than state resi- 
dence. 


The compact administrator shall not agree to accept any person with mental 
illness, serious emotional disturbance, alcohol dependence, drug dependence, 
or developmental disability who does not meet the applicable standards for 
service under this title other than any requirement of being a state resident. 


~s eS 


History. 
Acts 2000, ch. 947, § 1. 
CHAPTER 10 
COMPREHENSIVE ALCOHOL AND DRUG TREATMENT 
ACT OF 1973 
Part 1. Comprehensive Alcohol and Drug Treatment Act of 1973 
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33-10-101. Short title. 
33-10-102. Chapter definitions. 
33-10-103. Policy. 
33-10-104. Powers and duties of department — Abuse prevention pilot programs. 
33-10-105. Admission to inpatient programs. 
33-10-106. Contracts in furtherance of department functions — Grants and gifts of funds. 
Part 2. Special Provisions for Criminal Cases 
33-10-201. Admission of persons charged with or convicted of a crime. 
33-10-202. Appearance before judicial officer of persons arrested for intoxication — Disposition. 
33-10-203. Arrests for public intoxication. 
Part 3. Juvenile Alcohol Abuse 
33-10-301. Legislative findings. 
33-10-302. Comprehensive treatment prevention program. 
Part 4. Alcohol Abuse Prevention 
33-10-401. Short title. 
33-10-402. Application of part. 
33-10-403. Legislative policy and findings. 
33-10-404. Part definitions. 
33-10-405. Counties — Powers. 
33-10-406. Persons charged with or convicted of a crime — Admission to treatment. 
33-10-407. Persons intoxicated or incapacitated by alcohol — County provision of treatment and 
housing in lieu of arrest. 
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33-10-409. Patients in treatment or social services facilities — Visitation and communication — 
Patients’ rights — Detention. 
33-10-410. Public intoxication or drunkenness — Arrests and court proceedings. 
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Part 5. Comprehensive Alcohol, Tobacco and Other Drug Prevention Program Act 


Section 

33-10-501. Short title. 

33-10-502. Part definitions. 

33-10-503. Creation of the comprehensive alcohol, tobacco and other drug prevention program 
grant. 

33-10-504. Grants for tools to aid youth in resisting pressure to use alcohol, tobacco and drugs. 

33-10-505. Duties of commissioner. 

33-10-506. Authority. 


PART 1 


COMPREHENSIVE ALCOHOL AND DRUG TREATMENT 
ACT OF 1973 


33-10-101. Short title. 


This chapter shall be known and may be cited as the “Comprehensive 
Alcohol and Drug Treatment Act of 1973.” 


History. Acts 1993, ch. 234, § 1; T.C.A., § 33-8-101; Acts 
Acts 1973, ch. 295, § 1; T.C.A., § 33-801; 2009, ch. 186, § 15; T.C.A. § 68-24-101. 


33-10-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Alcohol abuse” means a condition characterized by the continuous or 
episodic use of alcohol that results in social impairment, vocational impair- 
ment, psychological dependence or pathological patterns of use; 

(2) “Alcoholism” means alcohol abuse that results in the development of 
tolerance or manifestation of alcohol abstinence syndrome upon cessation of 
use; 

(3) “Drug abuse” means a condition characterized by the continuous or 
episodic use of a drug or drugs that results in social impairment, vocational 
impairment, psychological dependence or pathological patterns of use; 

(4) “Drug dependence” means drug abuse that results in the development 
of tolerance or manifestations of drug abstinence syndrome upon cessation of 
use; 

(5) “Indigent person” means a person whose income or resources are 
determined to be insufficient to pay for needed alcohol and drug abuse 
services as determined by the department; 

(6) “Maintenance” means the cost of all institutional and professional 
services received by a patient or resident; 

(7) “Resident of Tennessee” means an individual who has lived continu- 
ously in Tennessee for a period of sixty (60) days and who has not acquired 
residence in another state by living continuously in another state for at least 
sixty (60) days subsequent to residing in Tennessee. Time spent in a public 
institution for the care of the mentally ill or for the intellectually disabled, or 
on leave of absence from the institution, shall not be counted in determining 
the question of residence in Tennessee or in another state; and 

(8) “Treatment resource” means any public or private facility, service, or 
program providing treatment or rehabilitation services for alcohol and drug 
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dependence, mental illness or serious emotional disturbance, including, but 
not limited to, detoxification centers, licensed hospitals, community mental 
health centers, clinics or programs, halfway houses and rehabilitation 


centers. This does not include any entity otherwise licensed by the depart- 


ment of health. 


History. 

Acts 1993, ch. 234, § 2; 2000, ch. 947, § 6; 
2009, ch. 186, § 16; T.C.A. § 68-24-102; Acts 
2010, ch. 734, § 1. 


Compiler’s Notes. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 


and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 


wherever such references appear in titles 33,39 enactment of the act. 


33-10-103. Policy. 


(a) Alcoholism and drug dependence are addictive disorders and are recog- 
nized and declared to be primary, progressive and chronic diseases and a public 
health problem affecting the general welfare and economy of the state. The 
need for proper and sufficient facilities, programs and procedures within the 
state for the control and treatment and rehabilitation and recovery of alcohol 
and drug dependent persons is recognized. It is declared that the procedures 
for the securing of services for such persons are not punitive but rather are for 
the purpose of treatment of an illness affecting not only the individual involved 
but also the public welfare. 

(b) The policy of the state with reference to alcoholism and drug dependence 
is declared to be as follows: 

(1) The prevention of alcoholism and drug dependence should be accom- 
plished in a number of ways, including public education concerning the 
causes, Symptoms and nature of alcoholism and drug dependence. In order to 
so educate the public, the department shall prepare and distribute suitable 
educational material to the schools and interested members of the public, 
render assistance to suitable local agencies and provide activities promoting 
public interest in and information about substance abuse and dependence; 

(2) As a component of the program described in subdivision (b)(1), the 
department, in coordination with the department of education, shall in- 
crease efforts to educate and raise public awareness of the dangers of 
methamphetamine manufacture and abuse, including, but not limited to, 
distribution of public information materials designed to oppose metham- 
phetamine abuse and shall direct persons suffering from the effects of 
methamphetamine abuse to proper treatment resources; 

(3)(A) Programs for assisting the rehabilitation of alcohol and drug 

dependent persons are properly instituted, financed, and sponsored locally 

by interested citizens or agencies organized to: 
(i) Meet the particular needs of each local community; and 


———a 
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(11) Utilize the available personnel and facilities in each local commu- 
nity; 

(B) It is the policy of the state to render needed advice, guidance and 
assistance in the organization and conduct of such approved local facilities 
and to supplement local efforts and financing by providing personnel and 
matching grants or funds; and 
(4) Individuals who receive alcohol or drug abuse services should be 

required to pay the reasonable cost of counseling, assistance, treatment or 
rehabilitation furnished to them; however, no one should be refused assis- 
tance because of the inability to pay for such services. 


History. 1993, ch. 234, § 3; T.C.A., § 33-8-102; Acts 
Acts, 1973, ch/295, §/,2:/1975, ch; 248, $8.1), 2005; ch) 18, § 3;'2009, ch. 186,°§ 17; T.C.A. 
28; 1981, ch. 224, § 18; T.C.A., § 33-802; Acts § 68-24-1083. 


33-10-104. Powers and duties of department — Abuse prevention pilot 
programs. 


(a) The department, through its commissioner, is vested with all necessary 
and incidental powers for carrying into effect the purposes and programs set 
forth in this chapter, including the power to promulgate rules and regulations 
governing the admission, care and discharge of individuals committed or 
admitted, or both, for alcohol and drug abuse evaluation or treatment as the 
commissioner deems necessary or appropriate. 

(b)(1) It is the duty of the department to formulate and effect a plan for the 

prevention of alcohol and drug abuse and for the care, treatment and 

rehabilitation of alcohol and drug dependent persons. 
(2) In formulating and effecting the plan, the department shall: 
(A)G) Furnish such aid to alcohol and drug abusers in such manner as 
to afford them with the greatest benefit; and 
(ii) Have the power in this connection to make suitable arrangements 
with hospitals or clinics that afford them proper treatment, care or 
rehabilitation; 

(B) Provide services through existing mental health centers, clinics and 
other appropriate treatment resources, including state hospitals; 

(C) Carry on educational and informational programs on alcoholism 
and drug dependence for the benefit of the general public, consumers, 
professional persons or others who care for or may be engaged in the 
delivery of alcohol and drug abuse services; 

(D)(i) Cooperate with physicians and treatment resources in making 

arrangements for the treatment and care of indigents; and 

(ii) Have authority to arrange for payment for hospital care on a cost 
basis for such individuals; 

(E)G) Formulate, undertake and carry out a research and evaluation 

program on alcoholism and drug dependence; and 

(ii) Participate in, cooperate with, and assist, as in its discretion shall 
be deemed advisable, other properly qualified agencies, including any 
agency of the federal government, schools of medicine and hospitals or 
clinics, in planning and conducting research on the prevention, care, 
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treatment and rehabilitation of alcohol dependence or drug dependence, 

or both; 

(F) Serve as a clearinghouse for information relating to alcohol and 
drug abuse; 

(G) Develop, encourage and foster statewide, regional and local plans 
and programs in the field of alcoholism and drug dependence; 

(H) Review, comment upon and assist public agencies and local govern- 
ments with applications for grants or other funds for services for alcohol 
and drug abusers to be submitted to the federal government; 

(I) Enlist the assistance of public and voluntary health, education, 
welfare and rehabilitation agencies in a concerted effort to prevent and 
treat alcohol and drug abuse and dependence; 

(J) Encourage the development of rehabilitation projects for industries 
in the state; and 

(K) Encourage the development of new treatment facilities. 

(c)(1) Through direct administration or through contracting with service 
providers, the department shall establish comprehensive, culturally rel- 
evant, drug and alcohol abuse prevention pilot programs. The pilot programs 
shall be located in those areas of the state that are especially in need of such 
programs and that will generate sufficient data to thoroughly measure and 
evaluate the overall efficiency and effectiveness of such programs. The pilot 
programs shall include, but not necessarily be limited to, the following: 
/ (A) Performance of a minority community needs assessment analysis in 
order to document specific prevention, treatment and health care needs; 

(B) Identification of high risk groups within the minority community; 

(C) Arrangement for delivery of needed prevention, treatment and 
other health care services from among those available to the minority 
community; 

(D) Delivery of a limited number of needed prevention, treatment and 
health care services not readily available to the minority community; 

(E) Utilization of community volunteers and outreach workers to: 

(i) Establish rapport; 

Gi) Provide individual support and encouragement; and 

(iii) Facilitate networking among social, religious, educational and 
community agencies and program personnel; 

(F) Development and implementation of a culturally relevant public 
awareness campaign specifically designed to target the minority commu- 
nity; and 

(G) Serve as models for the establishment of similar programs in other 
parts of the state. 

(2) Each year, on or before December 31, the department shall report to 
the governor and to each member of the general assembly concerning 
implementation of the pilot programs and shall include within the report the 
findings and recommendations of the department regarding the effective- 
ness and efficiency of the pilot programs. 

(3) Implementation of this subsection (c) shall be limited to the level of 
funding provided for that purpose within the general appropriations act. 
(d) In formulating a plan for the prevention of alcohol and drug abuse and 

for the care, treatment and rehabilitation of alcohol and drug dependent 
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persons, the department shall make appropriate provision for ensuring that all 
state and local programs coordinated by the department pursuant to this 
section and that are targeted at children and youth shall address, through 
culturally relevant education activities, the hazards of nicotine abuse. 
(e)(1) Through grants contracted with community based agencies, the 
commissioner is authorized to plan, establish and administer pilot projects 
to develop effective and efficient prevention and treatment services for 
low-income, pregnant substance abusers. Each of the pilot projects should, to 
the extent possible within available funding, provide the following: 

(A) Public information programs culturally appropriate to the target 
populations, such information programs to include brochures, public 
service announcements and other creative and effective means of commu- 
nication; 

(B) Community outreach, interagency liaison, interagency referral 
mechanisms and specialized training for maternal and child health 
providers; 

(C) Residential beds dedicated exclusively for rehabilitation of low 
income, pregnant substance abusers; 

(D) Intensive, outpatient slots dedicated exclusively for treatment of 
low income, pregnant substance abusers; 

(E) Family intervention services throughout the term of the pregnancy 
and during a period of postpartum follow-up; 

(F) Specialized support services needed to ensure effectiveness of reha- 
bilitation and treatment, including, but not necessarily limited to, trans- 
portation services and day care; 

(G) Enhanced physician oversight of treatment modalities, to be pro- 
vided at a level prescribed by the commissioner; and 

(H) Documentation and recordkeeping sufficient to enable the commis- 
sioner to objectively and systematically evaluate the effectiveness and 
efficiency of the various components of the pilot projects. 

(2) In seeking funding support for the pilot projects, the commissioner is 

authorized to utilize the resources of the United States alcohol, drug abuse, 
and mental health administration, the United States office of substance 
abuse prevention, as well as other public and private funding sources for 
substance abuse prevention and treatment programs. Implementation of the 
pilot projects shall be limited to the level of funding and resources obtained 
and provided for that purpose. 
(f)(1) Notwithstanding subsection (e), a pregnant woman referred for drug 
abuse or drug dependence treatment at any treatment resource that receives 
public funding shall be a priority user of available treatment. All records and 
reports regarding such pregnant woman shall be kept confidential. The 
department of mental health and substance abuse services shall ensure that 
family-oriented drug abuse or drug dependence treatment is available, as 
appropriations allow. A treatment resource that receives public funds shall 
not refuse to treat a person solely because the person is pregnant as long as 
appropriate services are offered by the treatment resource. 

(2)(A) If during prenatal care, the attending obstetrical provider deter- 
mines no later than the end of the twentieth week of pregnancy that the 
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patient has used prescription drugs which may place the fetus in jeopardy, 
and drug abuse or drug dependence treatment is indicated, the provider 
shall encourage counseling, drug abuse or drug dependence treatment and 
other assistance to the patient. 

(B) If the patient initiates drug abuse or drug dependence treatment 
based upon a clinical assessment prior to her next regularly scheduled 
prenatal visit and maintains compliance with both drug abuse or drug 
dependence treatment based on a clinical assessment as well as prenatal 
care throughout the remaining term of the pregnancy, then the depart- 
ment of children’s services shall not file any petition to terminate the 
mother’s parental rights or otherwise seek protection of the newborn 
solely because of the patient’s use of prescription drugs for nonmedical 
purposes during the term of her pregnancy. 

(C) Notwithstanding subdivision (f)(2)(B), nothing shall prevent the 
department of children’s services from filing any petition to terminate the 
mother’s parental rights or seek protection of the newborn should the 
department determine that the newborn’s mother, or any other adult 
caring for the newborn, is unfit to properly care for such child. 

(3) Any physician or other health care provider who does not recognize 
that the pregnant woman has used prescription drugs that place the fetus in 
jeopardy after a reasonable inquiry, or who complies with this subsection (f), 
or any physician or facility that initiates substance abuse treatment consis- 
tent with community standards of care pursuant to this subsection (f), shall 
be presumed to be acting in good faith and shall have immunity from any 
civil hability that might otherwise result by reason of such actions. 

(4) The commissioner of mental health and substance abuse services is 
authorized to promulgate emergency rules and regulations to effectuate the 
purposes of this act. All such rules and regulations shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in 
title 4, chapter 5. 


History. 

Acts 1973, ch. 295, § 4; '1975, ch. 248, § 1; 
1981, ch. 224, § 19; T.C.A., § 33-804; Acts 
1989, ch. 441, § 1; 1990, ch. 931, § 1; 1990, ch. 
966, § 1; 1993, ch. 234, § 3; T.C.A., § 33-8-103; 
Acts 2009, ch. 186, § 18; T.C.A. § 68-24-104; 
Acts 2013, ch. 398, § 2. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
growing misuse of prescription drugs by preg- 
nant women, please refer to Acts 2013, ch. 398. 


Acts 2018, ch. 398, § 1 provided that the act, 
which added subsection (f), shall be known as 
the “Safe Harbor Act of 2013.” 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


33-10-105. Admission to inpatient programs. 


Admission to inpatient programs under this chapter shall be governed by 
§ 33-6-201, title 33, chapter 6, part 4 and title 33, chapter 6, part 5. 


History. 
Acts 1973, ch. 295, § 6; 1975, ch. 248, §§ 1, 
29; 1976.) chinc763j.8" 9) 198) hy, 224081720: 


T.C.A., § 33-806; Acts 1993, ch. 234, § 3; 
T.C.A., § 33-8-104; Acts 2000, ch. 947, §§ 8A, 
8C, 8E; 2009, ch. 186, § 19; T.C.A. § 68-24-105. 
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33-10-106. Contracts in furtherance of department functions — Grants 
and gifts of funds. 


The department, through its commissioner, is empowered to: 

(1) Enter into contractual agreements with institutions and individuals in 
furtherance of its function of prevention, treatment, training, research or 
education; 

(2) Accept grants and gifts of funds, from whatever source derived, 
administer the grants and gifts according to the terms of the grants or gifts 
and enter cooperative programs with private and public instrumentalities, 
including the federal government, for the betterment of alcohol and drug 
prevention and treatment services in the state; 

(3) Enter into contractual agreements with other states, or political 
subdivisions of other states, or corporations chartered in those other states, 
for the purpose of providing alcohol and drug services for those persons in 
need of prevention and treatment; and 

(4) Enter into contractual agreements with counties, or agencies of 
counties, of the state for the inpatient treatment of alcohol and drug patients 
or residents. 


History. 
Acts 1993, ch. 234, § 4; 2009, ch. 186, § 20; 
T.C.A. § 68-24-106. 


PART 2 
SPECIAL PROVISIONS FOR CRIMINAL CASES 


33-10-201. Admission of persons charged with or convicted of a crime. 


A person charged with or convicted of a crime may be admitted under 
§ 33-6-201 to an appropriate treatment resource, in accordance with the law 
relating to probation, parole or other disposition of persons charged with or 
convicted of criminal offenses. 


History. T.C.A., § 33-8-201; Acts 2000, ch. 947, § 8E; 
Acts 1973, ch. 295, § 14; 1981, ch. 224, § 21; 2009, ch. 186, § 21; T.C.A. § 68-24-201. 
T.C.A., § 33-814; Acts 1993, ch. 234, § 5; 


33-10-202. Appearance before judicial officer of persons arrested for 
intoxication — Disposition. 


(a) Whenever any citizen is taken into custody solely because of a condition 
of intoxication or similar condition, it shall be the duty of the arresting officer 
to promptly present the citizen before a judicial officer. 

(b) If the judicial officer finds that the citizen is in need of and willing to 
accept medical treatment for the citizen’s condition, then the judicial officer 
shall order the arresting officer to conduct the citizen to a place of treatment, 
if available, and the delivery of the citizen to the designated place of treatment 
shall effectively release and discharge the arresting officer and judicial officer 
from any further duties or liability in connection with the arrest. 
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History. ; Acts 1993, ch. 234, § 5; T.C.A., § 33-8-202; Acts 
Acts 1973, ch. 295, § 17; T.C.A., § 33-817; 2009, ch. 186, § 22; T.C.A., § 68-24-202. 


33-10-203. Arrests for public intoxication. 


(a) All arrests and court proceedings for public intoxication or drunkenness 
in this state shall be under § 39-17-310, to the exclusion of any common law or 
statutory offense now being enforced. 

(b) No county, municipality or other political subdivision of this state shall 
adopt any local law, ordinance, resolution or regulation having the force of law 
rendering public intoxication or drunkenness in and of itself or being a 
common drunkard or being found in enumerated places in an intoxicated 
condition, an offense, a violation of the subject of criminal or civil penalties or 
sanctions of any kind. 

(c) Nothing contained in this section shall affect any laws, ordinances, 
resolutions or regulations against drunken driving, driving under the influ- 
ence of alcohol or other similar offenses that involve the operation of motor 
vehicles, machinery or other hazardous equipment. 

(d) Any fines collected under § 39-17-310 shall be retained by the unit of 
local government over which the court has jurisdiction. 


History. 1996, ch. 675, § 70; 2009, ch. 186, § 23; T.C.A., 
Acts 1978, ch. 295, § 23; T.C.A., § 33-818; § 68-24-2083. 
Acts 1993, ch. 234, § 5; T.C.A., § 33-8-203; Acts 
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33-10-301. Legislative findings. 


The general assembly finds that any proposition to increase the legal 
drinking age raises many issues and involves many organizations in both the 
public and private sector. First, a disproportionate number of fatal highway 
accidents involve both people under twenty-five (25) years of age and the use 
of alcoholic beverages. Second, the public school system is not consistently 
using a curriculum that emphasizes the effects of alcoholic beverages on 
individuals and their communities. Third, resources for early intervention 
programs for high-risk children who abuse alcoholic beverages are widely 
scattered and often unavailable to many children. Fourth, the state does not 
presently operate or have a contractual relationship for residential treatment 
facilities for the care and treatment of children who abuse alcoholic beverages 
and other drugs. Fifth, sanctions for present violations of the Tennessee 
alcoholic beverage and beer licensing statutes concerning sales to minors are 
often not imposed, because of varying standards, as well as a lack of knowledge 
on the part of licensing authorities. 


History. Code Commission Notes. Acts 2009, ch. 

Acts 1985, ch. 448, § 1; 1993, ch. 234, § 7; 186, § 24 purported to transfer this section 
T.C.A., § 33-8-401; Acts 2009, ch. 186, § 24; from § 68-24-401 to § 33-10-401; however, 
T.C.A. § 68-24-401. § 68-24-401 was transferred to § 33-10-301 by 


— 
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the code commission. 
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33-10-402 


33-10-302. Comprehensive treatment prevention program. 


(a) The department shall establish a comprehensive treatment program for 
substance abusing youth in this state. The program shall include residential 
care and treatment and necessary day treatment, outpatient and intervention 


services to support residential care. 


(b) As an alternative to building new facilities, the department may contract 
with hospitals or other health care institutions that provide the services 


required by this part. 


History. 

Acts 1985, ch. 443, § 2; 1998, ch. 234, § 7; 
T.C.A., § 33-8-402; Acts 2009, ch. 186, § 25; 
T.C.A. § 68-24-402; Acts 2010, ch. 1100, § 24. 


Code Commission Notes. Acts 2009, ch. 
186, § 25 purported to transfer this section 
from § 68-24-402 to § 33-10-402; however, 
§ 68-24-402 was transferred to § 33-10-302 by 
the code commission. 


Compiler’s Notes. 
Acts 2010, ch. 1100, § 153 provided that the 


commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


PART 4 
ALCOHOL ABUSE PREVENTION 


33-10-401. Short title. 


This part shall be known and may be cited as the “Alcohol Abuse Prevention 
Act of 1990,” and shall establish programs and procedures to permit the 
detention and treatment of persons intoxicated or incapacitated by alcohol. 


History. 

Acts 1990, ch. 639, § 2; 1998, ch. 234, § 8; 
T.C.A., § 33-8-501; Acts 2009, ch. 186, § 26; 
T.C.A. § 68-24-501. 


Code Commission Notes. Acts 2009, ch. 


33-10-402. Application of part. 


186, § 26 purported to transfer this section 
from § 68-24-501 to § 33-10-501; however, 
§ 68-24-501 was transferred to § 33-10-401 by 
the code commission. 


This part shall be an alternative to part 2 of this chapter. This part shall 
apply to a county and shall take effect only upon adoption of a resolution by the 
county legislative body electing to establish programs and procedures for the 
detention and treatment of such persons in that county pursuant to this part 
and to provide appropriate first year funding for those programs. 


History. Code Commission Notes. Acts 2009, ch. 


Acts 1990, ch. 639, § 2; 1998, ch. 234, § 8; 
T.C.A., § 33-8-502; Acts 2009, ch. 186, § 27; 
T.C.A. § 68-24-502. 


186, § 27 purported to transfer this section 
from § 68-24-502 to § 33-10-502; however, 
§ 68-24-502 was transferred to § 33-10-402 by 
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33-10-403. Legislative policy and findings. 


(a) Itis the policy of this state that intoxicated persons should be afforded a 
continuum of treatment so they might lead normal lives as productive 
members of society. 

(b) The general assembly finds that alcoholism and intoxication are matters 
of statewide concern. 

(c) The general assembly recognizes the character and pervasiveness of 
alcohol abuse and alcoholism and that public intoxication and alcoholism are 
health problems that should be handled by public health rather than criminal 
procedures, when proper facilities, procedures and services as defined and set 
forth in this part are available. 

(d) The general assembly finds that this health problem has been seriously 
neglected and that the costs and the waste of human resources caused by 
alcohol abuse and alcoholism are massive, tragic and no longer acceptable. 

(e) The general assembly finds that the best interests of this state demand 
a locally-oriented attack on the massive alcohol abuse and alcoholism problem. 

(f) The general assembly finds that the handling of intoxicated persons as 
criminals contributes to jail overcrowding and the consumption of resources 
needed for the handling of more serious and violent matters. 

(g) The general assembly finds that there is a need for alternative programs 
in this state for the detention and treatment of persons intoxicated or 
incapacitated by alcohol. 


History. 186, § 28 purported to transfer this section 

Acts 1990, ch. 639, § 2; 1993, ch. 234, § 8; from § 68-24-503 to § 33-10-503; however, 
T.C.A., § 33-8-503; Acts 2009, ch. 186, § 28; § 68-24-503 was transferred to § 33-10-403 by 
T.C.A. § 68-24-503 the code commission. 


Code Commission Notes. Acts 2009, ch. 


33-10-404. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Approved private treatment facility” means a private agency meeting 
the standards prescribed by the department and licensed by the department 
of mental health and substance abuse services; 

(2) “Approved public social services facility” means a not-for-profit social 
services agency meeting the standards prescribed by the local courts acting 
in consultation with the county health department; 

(3) “Approved public treatment facility” means a not-for-profit treatment 
agency operating under the direction and control of or approved by the 
health department of any county to which this part applies or providing 
treatment under this part through a contract with the department and 
licensed by the department of mental health and substance abuse services; 

(4) “Custodial health officer” means an employee of the county health 
department trained in detecting intoxication or incapacitation, or both, of 
persons due to the consumption of alcohol or drugs, or both, and also trained 
in the proper handling and transport of those persons; 
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(5) “Department” means the health department of any county to which 
this part applies; 

(6) “Director” means the director of the health department of any county 
to which this part applies; 

(7) “Health professional” means a person trained and licensed in the 
health sciences, including medical doctors, registered nurses and licensed 
practical nurses; 

(8) “Incapacitated by alcohol” means that a person, as a result of the use 
of alcohol, is unconscious or that the person’s judgment is otherwise so 
impaired that the person is incapable of realizing and making a rational 
decision with respect to the person’s need for treatment, is unable to take 
care of the person’s basic personal needs or safety or lacks sufficient 
understanding or capacity to make or communicate rational decisions 
concerning the person’s welfare; 

(9) “Intoxicated person” or “person intoxicated by alcohol” means any 
person who meets a condition or the conditions set forth in § 39-17-310; 

(10) “Licensed physician” means either a physician licensed by this state 
or a hospital-licensed physician employed by the admitting facility; 

(11) “Magistrate” or “judicial commissioner” means those officials as 
defined by § 40-5-101 or created by § 40-5-201; and 

(12) “Treatment” means the broad range of emergency, outpatient, inter- 
mediate and inpatient services and care, including diagnostic evaluation, 
medical, psychiatric, psychological care or social service care, or both, 
vocational rehabilitation or career counseling, or both, that may be extended 
to alcoholics and intoxicated persons. 


History. 

Acts 1990, ch. 639, § 3; 1991, ch. 376, §§ 1, 2; 
1993, ch. 234, § 8; T.C.A., § 33-8-504; Acts 
2000, ch. 947, § 6; 2009, ch. 186, § 29; T.C.A. 
§ 68-24-504; Acts 2010, ch. 1100, § 24; 2012, 
chepio, § 1. 


Code Commission Notes. Acts 2009, ch. 
186, § 29 purported to transfer this section 
from § 68-24-504 to § 33-10-504; however, 
§ 68-24-504 was transferred to § 33-10-404 by 
the code commission. 


Compiler’s Notes. 
Acts 2010, ch. 1100, § 153 provided that the 


33-10-405. Counties — Powers. 


commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


To carry out the purposes of this part, counties may: 
(1) Make any contract necessary or incidental to the implementation of 


this part, including contracts with public and private not-for-profit agencies, 
organizations and individuals to provide funds for services rendered or 
furnished to alcoholics or intoxicated persons; 

(2) Solicit and accept any gift or grant of money, services or property from 
any private source or from the state or federal government or any agencies 
or any political subdivision of state or federal government, and cooperate in 
making application for such grants; 
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(3) Coordinate activities, cooperate with alcoholism programs and make 
contracts and other joint or cooperative arrangements with state, local or 
private agencies in this state and other states for the treatment of alcoholics 
and intoxicated persons pursuant to this part; 

(4) Keep records and engage in research and the gathering of relevant 
statistics; 

(5) Acquire, hold or dispose of real property or any interest in real 
property and construct, lease or otherwise provide treatment facilities or 
social services facilities for alcoholics and intoxicated persons; and 

(6) Do whatever is necessary or convenient to execute the authority 
expressly granted in this part. 


History. . 186, § 30 purported to transfer this section 

Acts 1990, ch. 639, § 4; 1991, ch. 376, § 3; from § 68-24-505 to § 33-10-505; however, 
1993, ch. 234, § 8; T.C.A., § 33-8-505; Acts  § 68-24-505 was transferred to § 33-10-405 by 
2009, ch. 186, § 30; T.C.A. § 68-24-505. the code commission. 


Code Commission Notes. Acts 2009, ch. 


33-10-406. Persons charged with or convicted of a crime — Admission 
to treatment. 


A person charged with or convicted of a crime may be admitted under 
§ 33-6-201 to an appropriate treatment resource in accordance with the law 
relating to probation, parole or other disposition of persons charged with or 
convicted of criminal offenses. 


History. 186, § 31 purported to transfer this section 

Acts 1990, ch. 639, § 5; 1998, ch. 234, § 8; from § 68-24-506 to § 33-10-506; however, 
T.C.A., § 33-8-506; Acts 2000, ch. 947, § 8E; § 68-24-506 was transferred to § 33-10-406 by 
2009, ch. 186, § aay T.C.A. § 68-24-506. the code commission. 


Code Commission Notes. Acts 2009, ch. 


33-10-407. Persons intoxicated or incapacitated by alcohol — County 
provision of treatment and housing in lieu of arrest. 


(a) Any county may, pursuant to this part, provide facilities and services for 
the treatment or housing, or both, of a person intoxicated or incapacitated, or 
both, by alcohol in lieu of arrest. In such county or counties, when any person 
is intoxicated or incapacitated by alcohol and is clearly dangerous to the health 
and safety of the person or others, the person may be taken into protective 
custody by law enforcement authorities or custodial health officers, acting with 
probable cause, and taken to an approved treatment or social services facility. 
For purposes of determining whether a person is clearly dangerous to the 
person’s health and safety, the degree of intoxication alone is sufficient, if the 
enforcement officer reasonably believes that the individual is unable to avoid 
severe impairment or injury from specific risks by or as a result of intoxication. 

(b) In determining whether a person should be taken to a treatment or 
social services facility in lieu of arrest under subsection (a), the law enforce- 
ment officer or custodial health officer shall consider all of the following: 

(1) Whether the person is likely to engage in a violation of the law while 
being transported to the treatment or social services facility or while at the 
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facility; 

(2) The type of services available at the treatment or social services 
facility that are not readily available at the jail to which the person would be 
taken upon arrest; 

(3) Whether the treatment or social services facility has space available; 
and 

(4) The amenability of the person to the treatment or services provided by 
the treatment or social services facility. 

(c) A law enforcement officer or custodial health officer, in detaining the 
person, is taking the person into protective custody. In so doing, the detaining 
officer may use reasonable protective methods but shall make every reasonable 
effort to protect the detainee’s health and safety. A taking into protective 
custody under this section is not an arrest and no entry or other records shall 
be made to indicate that the person has been arrested or charged with a crime. 
Any warrantless search conducted under this part is strictly limited by the 
circumstances justifying the search. A law enforcement officer or custodial 
health officer who acts in compliance with this section is acting in the course 
of official duties and shall not be held criminally or civilly liable for the officer’s 
actions. 

(d) The law enforcement officer or custodial health officer shall, upon 
presenting the detained person to the treatment or social services facility, 
make written application for the detainee’s evaluation and treatment at the 
facility. The application shall be directed to the administrator of the facility 
and shall state the circumstances requiring evaluation, detention and treat- 
ment, including the applicant’s personal observations and the specific state- 
ments of other persons having relevant knowledge of the person’s intoxication 
or incapacitation, or both, and the danger posed to the person or others, upon 
which the officer relies in initially detaining the person and in making the 
application. A copy of the application shall be furnished to the person to be 
detained. The facility may adopt policies governing the eligibility and criteria 
for admission. 

(e)(1) If the approved treatment or social services facility administrator or 
the administrator’s designee, after examination by a health professional for 
the purpose of determining whether the person is intoxicated or incapaci- 
tated, or both, by alcohol, approves the application consistent with purposes 
of this part and the admission policies, the person may be detained for 
evaluation and treatment for such period of time as the grounds for the 
detention as stated in the application for admission exist. 

(2) However, without regard to the decision of the facility administrator, 
all persons detained under this part shall be presented to a magistrate or 
judicial commissioner without unnecessary delay, for the purpose of deter- 
mining whether the person can be held and treated pursuant to this part. 
Also, without regard to the decision of the facility administrator or magis- 
trate or judicial commissioner, any person who refuses treatment or evalu- 
ation or requests release shall be released immediately, unless the person is 
detained in accordance with chapter 6, part 4 of this title. 

(f) If the approved treatment or social services facility administrator, or the 
administrator’s designee or the magistrate or judicial commissioner deter- 
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mines that the application fails to sustain the grounds for detention as set 
forth in subsection (a), the application for detention shall be refused and the 
person detained shall be immediately released and the person shall be 
encouraged to seek voluntary treatment, if appropriate. 

(g) When the administrator, based upon the recommendation of the health 
professional, determines that the grounds for commitment no longer exist, the 
administrator shall discharge the person committed under this section, unless 
the person seeks and obtains voluntary treatment under § 33-6-201. 

(h) In those cases where involuntary commitment becomes necessary, such ~ 
commitments shall be governed by chapter 3, part 6 of this title. 


History. Code Commission Notes. Acts 2009, ch. 

Acts 1990, ch. 639, § 6; 1991, ch. 376, § 4; 186, § 32 purported to transfer this section 
1993, ch. 234, § 8; T.C.A., § 33-8-507; Acts from § 68-24-507 to § 33-10-507; however, 
2000, ch. 947, §§ 8A, 8E; 2009, ch. 186, § 32; § 68-24-507 was transferred to § 33-10-407 by 
T.C.A. § 68-24-507. the code commission. 


33-10-408. Registration and records of treatment facilities — Confi- 
dentiality — Exception. 


(a) The registration and other records of treatment facilities shall remain 
confidential and are privileged. 

(b) Notwithstanding subsection (a), the director may make available infor- 
mation from patients’ records for purposes of research into the causes and 
treatment of alcoholism. Information under this subsection (b) shall not be 
published in a way that discloses patients’ names or other identifying infor- 
mation. 


History. from § 68-24-508 to § 33-10-508; however, 
Acts 1990, ch. 639, § 7; 1993, ch. 234, § 8; § 68-24-508 was transferred to § 33-10-408 by 
T.C.A., § 33-8-508; Acts 2009, ch. 186, § 33; the code commission. 
T.C.A. § 68-24-508. 
Cross-References. 


Code Commission Notes. Acts 2009, ch. Confidentiality of public records, § 10-7-504. 
186, § 33 purported to transfer this section 


33-10-409. Patients in treatment or social services facilities — Visita- 
tion and communication — Patients’ rights — Detention. 


(a) Patients in any approved treatment or social services facility shall be 
granted opportunities for visitation and communication with their families 
and friends consistent with an effective treatment program. Patients shall be 
permitted to consult with counsel at any time. In determining whether to 
detain a person under this part, the facility administrator shall also give due 
consideration to the immediate effect on the individual’s employment and shall 
detain the individual only when the individual’s immediate welfare dictates. 

(b) Neither mail nor other communication to or from a patient in any 
approved treatment or social services facility may be intercepted, read or 
censored. The approved treatment or social services facility may adopt reason- 
able policies regarding the use of the telephone in the facility. 


History. 1993, ch. 234, § 8; T.C.A., § 33-8-509; Acts 
Acts 1990, ch. 639, § 8; 1991, ch. 376, § 5; 2009, ch. 186, § 34; T.C.A. § 68-24-509. 
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Code Commission Notes. Acts 2009, ch. § 68-24-509 was transferred to § 33-10-409 by 
186, § 34 purported to transfer this section the code commission. 
from § 68-24-509 to § 33-10-509; however, 


33-10-410. Public intoxication or drunkenness — Arrests and court 
proceedings. 


(a) All arrests and court proceedings for public intoxication or drunkenness 
in this state shall be pursuant to § 39-17-310, to the exclusion of any common 
law or statutory offense now being enforced. 

(b) No county, municipality or other political subdivision of this state shall 
adopt any local law, ordinance, resolution or regulation having the force of law 
rendering public intoxication or drunkenness, in and of itself, or being a 
common drunkard or being found in enumerated places in an intoxicated 
condition, an offense, a violation of which is the subject of criminal or civil 
penalties or sanctions of any kind. 

(c) Nothing contained in subsection (b) shall affect any laws, ordinances, 
resolutions or regulations against drunken driving, driving under the influ- 
ence of alcohol or other similar offenses that involve the operation of motor 
vehicles, machinery or other hazardous equipment. 

(d) Any fines collected under § 39-17-310 shall be retained by the unit of 
local government over which the court has jurisdiction. 


History. 186, § 35 purported to transfer this section 

Acts 1990, ch. 639, § 9; 1993, ch. 234, § 8; from § 68-24-510 to § 33-10-510; however, 
T.C.A., § 33-8-510; Acts 2009, ch. 186, § 35; § 68-24-510 was transferred to § 33-10-410 by 
T.C.A. § 68-24-510. the code commission. 


Code Commission Notes. Acts 2009, ch. 


PART 5 
COMPREHENSIVE ALCOHOL, TOBACCO AND OTHER 
DRUG PREVENTION PROGRAM ACT 


33-10-5011. Short title. 


This part shall be known and may be cited as the “Comprehensive Alcohol, 
Tobacco and Other Drug Prevention Program Act.” 


History. 186, § 40 purported to transfer this section 
Acts 2005, ch. 484, § 2; 2009, ch. 186, § 40; from § 68-1-601 to § 33-10-601; however, § 68- 
T.C.A. § 68-1-601. 1-601 was transferred to § 33-10-501 by the 


Code Commission Notes. Acts 2009, ch. code commission. 


33-10-502. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Commissioner” means the commissioner of mental health and sub- 
stance abuse services; and 

(2) “Department” means the department of mental health and substance 
abuse services. 


33-10-5083 


History. 

Acts 2005, ch. 484, § 3; 2009, ch. 186, § 41; 
T.C.A. § 68-1-602; Acts 2010, ch. 1100, § 24; 
2012, ch. 575, $§ 1, 2. 


Code Commission Notes. Acts 2009, ch. 
186, § 41 purported to transfer this section 
from § 68-1-602 to § 33-10-602; however, § 68- 
1-602 was transferred to § 33-10-502 by the 
code commission. 


Compiler’s Notes. 
Acts 2010, ch. 1100, § 153 provided that the 
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commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-10-503. Creation of the comprehensive alcohol, tobacco and other 
drug prevention program grant. 


There is created, within the department, the comprehensive alcohol, tobacco 
and other drug prevention program grant. 


History. 
Acts 2005, ch. 484, § 4; 2009, ch. 186, § 42; 
T.C.A. § 68-1-603; Acts 2010, ch. 1100, § 24. 


Code Commission Notes. Acts 2009, ch. 
186, § 42 purported to transfer this section 
from § 68-1-603 to § 33-10-603; however, § 68- 
1-603 was transferred to § 33- 10-503 ah the 
code commission. 


Compiler’s Notes. 
Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 


mental disabilities, the commissioner of mental 
health (now commissioner of mental health and 
substance abuse services), the commissioner of 
intellectual and developmental disabilities, and 
the commissioner of finance and administra- 
tion are authorized to promulgate rules and 
regulations to effectuate the purposes of the 
act. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


33-10-504. Grants for tools to aid youth in resisting pressure to use 
alcohol, tobacco and drugs. 


(a) Subject to the availability of funding in the general appropriations act, 
grants shall be provided in such amounts as determined by the commissioner 
to organizations that have or that develop a resistance training/social skills 
program to provide the necessary tools to the youth of this state, to aid them 
in successfully resisting peer and media pressures to use alcohol, tobacco and 
other drugs and to understand the physical and social changes taking place in 
their lives. 

(b) In order to qualify for a grant, the components of a program offered by an 
organization must, at a minimum, have: 

(1) An in-service training that provides staff and volunteers with an 
overview of the program and suggests ways to incorporate the prevention 
message into any other programs offered by the organization; 

(2) Askills development program for boys and girls six (6) to nine (9) years 
of age. The program focus on this age group shall be on self-awareness, 
decision-making and interpersonal skills, while communicating age-appro- 
priate information about alcohol, tobacco and other drugs; 

(3) A resistance skills program for youth nine (9) to twelve (12) years of 
age that focuses on ways to identify and resist peer, social and media 
pressures to use alcohol, tobacco and other drugs; 

(4) A social skills program for adolescents thirteen (13) to fifteen (15) 
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years of age, that teaches resistance skills, stresses reduction techniques, 
communication skills, assertiveness training and life planning and that 
provides accurate information about alcohol, tobacco and other drug use; 
(5) A program for parents that emphasizes communication skills and 
factual information about alcohol, tobacco and other drug use; and 
(6) A plan that implements community service projects in which youth 
and adults work as a team, the end result of which enhances the self-esteem 

of the participating youth and gives them a sense of accomplishment and a 

sense of belonging to the community. 

(c) If the program of an organization provides some, but not all, of these 
components, then, in the discretion of the commissioner, the organization may 
qualify for a percentage of the grant that equates to the percentage of the 
components the organization offers. 


History. 186, § 43 purported to transfer this section 
Acts 2005, ch. 484, § 5; 2009, ch. 186, § 43; from § 68-1-604 to§ 33-10-604; however, § 68- 
T.C.A. § 68-1-604. 1-604 was transferred to § 33-10-504 by the 


Code Commission Notes. Acts 2009, ch. code commission. 


33-10-505. Duties of commissioner. 


The commissioner shall develop: 

(1) The criteria for determining how available funds for grants shall be 
disbursed to qualifying organizations; and 

(2) The application and appeals process for issuing the grants. 


History. 186, § 44 purported to transfer this section 
Acts 2005, ch. 484, § 6; 2009, ch. 186, § 44; from § 68-1-605 to § 33-10-605; however, § 68- 
T.C.A. § 68-1-605. 1-605 was transferred to § 33-10-505 by the 


Code Commission Notes. Acts 2009, ch. code commission. 


33-10-506. Authority. 


The commissioner is authorized to take any necessary action, subject to this 
title, in order to effectuate the purposes of this part. 


History. 186, § 45 purported to transfer this section 
Acts 2005, ch. 484, § 6; 2009, ch. 186, § 45; from § 68-1-606 to§ 33-10-606; however, § 68- 
T.C.A. § 68-1-606. 1-606 was transferred to § 33-10-506 by the 
Code Commission Notes. Acts 2009, ch. code commission 
CHAPTER 11 


OPIOID ABATEMENT COUNCIL ACT 
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33-11-104. Staff to council — Executive director. 
33-11-105. Duties and responsibilities of council. 
33-11-106. Exemption from procurement requirements. 
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33-11-101. Short title. 


This chapter is known and may be cited as the “Opioid Abatement Council 
Act.” 


History. Effective Dates. 
Acts 2021, ch. 491, § 4. Acts 2021, ch. 491, § 28. May 24, 2021. 


33-11-102. Chapter definitions. 


As used in this chapter: 

(1) “Commissioner” means the commissioner of mental health and sub- 
stance abuse services; 

(2) “Council” means the Tennessee opioid abatement council; 

(3) “Department” means the department of mental health and substance 
abuse services; 

(4) “Director” means the executive director of the council; 

(5) “Opioid abatement and remediation purposes” means programs, strat- 
egies, expenditures, and other actions designed to prevent and address the 
misuse and abuse of opioid products and treat or mitigate opioid use or 
related disorders or other effects of the opioid epidemic; 

(6) “Opioid abatement fund” means the fund created by § 9-4-1301; 

(7) “State-subdivision opioid abatement agreement” means an agreement 
entered into by the state and one (1) or more political subdivisions of the 
state that addresses the allocation of funds dedicated to opioid abatement 
and remediation; and 

(8) “Statewide opioid settlement agreement” means a settlement agree- 
ment entered into by the state and one (1) or more entities involved in 
activities related to the manufacture, marketing, distribution, dispensing, or 
sale of opioids in which political subdivision claims are addressed. A copy of 
the agreement, including any amendments thereto, must be kept on the 
website of the attorney general and reporter. 


History. Effective Dates. 
Acts 2021, ch. 491, § 5. Acts 2021, ch. 491, § 28. May 24, 2021. 


33-11-103. Tennessee opioid abatement council. 


(a) There is created the Tennessee opioid abatement council. 

(b) The council is composed of fifteen (15) voting members and one nonvot- 
ing ex-officio member. The commissioner or the commissioner’s designee shall 
serve as the nonvoting ex-officio member. Voting members must be residents of 
this state and have expertise and a minimum of ten (10) years of experience in 
public health policy, medicine, substance use disorder and addiction treatment, 
mental health services, drug misuse prevention programs, or drug court 
diversion or other programs in which people with substance use disorders 
interact with first responders, law enforcement, or the criminal justice system. 
A member shall not serve more than two (2) terms consecutively but may be 
reappointed to the council after not serving as a member for two (2) or more 
years. 

(c) The council shall be appointed as follows: 
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(1) The governor shall appoint four (4) members, including the chair; 

(2) The speaker of the senate shall appoint four (4) members; 

(3) The speaker of the house of representatives shall appoint four (4) 
members; 

(4) The Tennessee County Services Association shall appoint two (2) 
members; and 

(5) The Tennessee Municipal League shall appoint (1) member. 

(d) Upon creation of the council, the members appointed in subdivisions 
(c)(2) and (3) shall serve an initial four-year term and the members appointed 
in subdivisions (c)(4) and (5) shall serve an initial five-year term to enable the 
staggering of terms. 

(e) With the exception of the initial terms established in subsection (d), each 
appointed member of the council shall serve a three-year term, with terms 
ending on June 30 of each year. The beginning of an initial term shall be 
deemed to be July 1 of the calendar year in which the appointment occurs, 
regardless of whether the actual appointment date occurs before or after July 
1 of that year. 

(f) The respective appointing authority may remove a member for failure to 
attend at least one-half (1%) of the scheduled meetings in any one-year period 
or for other cause. 

(g) If a vacancy on the council occurs, the respective appointing authority 
shall fill the vacancy for the unexpired term. Notwithstanding the expiration 
of a member’s term, each member shall serve until a successor is duly 
appointed. 

(h)(1) The members shall serve without compensation, but each member 

shall be entitled to reimbursement for the member’s actual and necessary 

expenses incurred in the performance of the member’s official duties. 

(2) All reimbursement for travel expenses shall be in accordance with the 
comprehensive travel regulations promulgated by the department of finance 
and administration. 

(3) All actual and necessary expenses incurred in the performance of 
members’ official duties shall be paid from the opioid abatement fund and 
not the general fund. 

(i) The council shall meet at the call of the chair and not less than four (4) 
times per year. The meeting location shall rotate among locations in each of the 
three (3) grand divisions. Members may attend meetings in person or remotely 
by audiovisual means, as provided in § 8-44-108. 

(j) Meetings of the council must comply with the open meeting requirements 
of title 8, chapter 44. Notwithstanding the open meeting requirements of title 
8, chapter 44, the council is permitted to meet in a closed executive session for 
the purpose of obtaining advice from counsel and discussing personnel-related 
issues in addition to any other purposes allowed by title 8, chapter 44. 

(k) Records of the council are deemed to be public records for purposes of the 
open records law, compiled in title 10, chapter 7, subject to the confidentiality 
provisions of § 10-7-504 and other laws or doctrines. 

(1) The annual report, financial statements, all books, accounts, and finan- 
cial records of the council shall be subject to annual audit by the comptroller of 
the treasury. Any monies distributed to local governments from the fund shall 
also be subject to audit by the comptroller of the treasury. 
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(m) Written minutes covering all meetings and actions of the council shall 
be prepared by the director and shall be maintained by the department and 
open to public inspection. 

(n) The council will terminate if all opioid abatement monies being paid 
pursuant to existing settlements, judgments, or court orders have been 
received and disbursed unless the attorney general and reporter certifies that 
additional funds are anticipated within one (1) year. 

(o) The council shall not be subject to the contested case procedures set forth 
in title 4, chapter 5, part 3. If a court has entered a consent judgment agreed 
to by the state through the approval of the attorney general and reporter that 
incorporates a statewide opioid settlement agreement or a state-subdivision 
opioid abatement agreement, and such an agreement provides for the court in 
which the consent judgment was filed to determine particular disputes, the 
court that entered the consent judgment shall have exclusive jurisdiction over 
such disputes. Otherwise actions to disburse funds are final. 

(p) For proceeds received from a statewide opioid settlement agreement 
with McKesson Corporation, Cardinal Health, Inc., AmerisourceBergen Cor- 
poration, or Johnson & Johnson or affiliates or subsidiaries of these entities 
that are deposited in the opioid abatement fund, the council shall disburse 
thirty-five percent (35%) of these proceeds to counties that join the settlement. 
The council shall disburse these proceeds to counties subject of subsections 
(q)-(s). The council shall disburse the remaining sixty-five percent (65%) of 
such proceeds for statewide, regional, or local opioid abatement and remedia- 
tion purposes pursuant to § 33-11-105. 

(q) Proceeds disbursed to counties under subsection (p) shall be allocated 
according to data measuring the impact of the opioid crisis at the county level. 
The allocation may be set in a state-subdivision opioid abatement agreement. 
If there is no agreement, the council will determine the allocation using 
population to determine half of the allocation and state data on opioid sales 
measured by morphine milligram equivalents, fatal overdoses, and non-fatal 
overdoses to determine the other half of the allocation. The council will use 
ageregate data for at least three (3) years and will update the data every four 
(4) years. If any of these sets of data are not available, the council may use the 
remaining data sets or substitute another set of data that reflects the impact 
of the opioid crisis. 

(r) Funds allocated to a county pursuant to subsection (p) are subject to 
subsection (s) and must be spent on opioid abatement and remediation 
purposes that are: 

(1) Specifically approved by the council; or 

(2) Included on a council list of approved programs. 

(s) The council: 

(1) Shall create a list of approved programs for opioid abatement and 
remediation for use by the council, the state, or local governments; 

(2) Shall create a certification process through which government entities 
verify the use of funds for programs on the council’s list of approved 
programs; 

(3) Has the authority to create an application and certification process for 
counties applying for funds toward programs not on the council’s list of 
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approved programs; 

(4) Has the authority to develop rules and time limitations for use of 
medication assisted therapies in treating opioid addiction that are paid for 
through the opioid treatment fund; and 

(5) Has the authority to create a timeline for monies paid to the counties 
to revert back to the opioid treatment fund if they are not used within a 
certain period by a county. 


History. Effective Dates. 
Acts 2021, ch. 491, § 6. Acts 2021, ch. 491, § 23. May 24, 2021. 


33-11-104. Staff to council — Executive director. 


(a)(1) The department shall serve as staff to the council and shall recom- 
mend to the council a candidate to serve as executive director of the council. 

(2) If a majority of the council votes to decline the department’s recom- 
mendation within fourteen (14) calendar days of receiving the reeommenda- 
tion, the department shall submit a new candidate. 

(3) If a majority of the council either votes in favor of the department’s 
recommendation or does not decline the recommendation in accordance with 
subdivision (a)(2), the candidate may be hired as the director and shall be an 
employee of the department. 

(b) The director must be a full-time position. The commissioner may 
recommend that a current department employee serve as the director, subject 
to subsection (a). The commissioner shall establish the director’s salary and 
other compensation, which shall be no more than the department’s highest- 
paid assistant commissioner. The director’s salary and compensation shall be 
paid from the opioid abatement fund, as shall the salaries and compensation of 
other council staff and department employees the commissioner deems neces- 
sary to administer the council. The commissioner may hire two (2) full-time 
employees to staff the council in addition to the director and hire additional 
staff upon approval of the council. Salaries and compensation levels shall be 
comparable to department employees doing similar work. New or additional 
department costs and all expenditures related to the council shall be paid from 
the opioid abatement fund and not the general fund. The commissioner shall 
provide reports as the council may require on staffing, salaries, compensation, 
and other costs and expenditures related to the council. 


History. Effective Dates. 
Acts 2021, ch. 491, § 7. Acts 2021, ch. 491, § 23. May 24, 2021. 


33-11-105. Duties and responsibilities of council. 


The duties and responsibilities of the council include the following: 

(a) Subject to the terms of a state-subdivision opioid abatement agree- 
ment or a statewide opioid settlement agreement concerning funds paid 
pursuant to such agreement, the council shall direct the disbursement of 
funds held in the opioid abatement fund by decisions approved by at least a 
majority of the entire membership of the council. These disbursement 
directives shall be limited to funding or supporting opioid abatement and 
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remediation purposes and related administrative costs. Before rendering 
decisions regarding the disbursement of funds, the council shall receive 
input from the department’s statewide planning and policy council’s need 
assessment process, which is conducted with the assistance of seven (7) 
regional planning and policy councils, and allow for comment and input from 
community stakeholders, local governments, state and local public health 
officials, public health advocates, law enforcement and judiciary represen- 
tatives, opioid remediation service providers, and other parties interested 
and actively involved in addressing the opioid crisis and its abatement. The 
council shall develop policies to provide reasonable opportunity to receive 
input from these parties. 

(b) The council shall create and the director shall deliver to the governor, 
the speaker of the senate, the speaker of the house of representatives, the 
chairs of the government operations committees of the senate and house of 
representatives, and the chairs of the finance, ways and means committees 
of the senate and house of representatives on or before September 30 of each 
year an annual report for the prior fiscal year that details the total funds 
deposited into the opioid abatement fund, the abatement strategies funded, 
and any disbursement or expenses paid from the opioid abatement fund. 


History. Effective Dates. 
Acts 2021, ch. 491, § 8. Acts 2021, ch. 491, § 28. May 24, 2021. 


33-11-106. Exemption from procurement requirements. 


The council is exempt from the requirements of title 12, chapter 3, related to 
procurement. 


History. Effective Dates. 
Acts 2021, ch. 491, § 9. Acts 2021, ch. 491, § 23. May 24, 2021. 
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ABATEMENT, REVIVAL AND SURVIVAL 
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Premature suit, §30-2-502. 
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demands. 
Manner of revival, §30-2-320. 
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Uniform law generally, §§30-3-101 to 
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Executors and administrators, §§30-2-601 
to 30-2-614. 


ACKNOWLEDGMENTS. 
Executors and administrators. 
Receipt for legacy or share, refusal to 
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§33-2-423. 
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§33-2-1403. 
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Contents of affidavit, §30-4-103. 
Heirship, §30-2-712. 
Mental health service recipients. 
Commitment. 
Testimony by certifying or examining 
professionals, §33-3-615. 
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Assisted outpatient treatment, pilot 
program, §33-6-624. 
Transfers of service recipients. 
Judicial review of transfer. 
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§33-3-709. 
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Probate of wills. 
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Life estates. 
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ALCOHOL ABUSE PREVENTION, 
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AND TREATMENT FACILITIES. 
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ALCOHOLIC BEVERAGES. 
Abuse of alcohol. 

Alcohol abuse prevention, §§33-10-401 to 
33-10-410. 

Treatment facilities, alcohol and drug 
treatment, §§33-2-1401 to 33-2-1403, 
33-2-1401 to 33-2-1403. 

Mental health. 

Supplying drugs, firearms, etc., to mental 

health service recipient. 
Felony, §33-3-904. 


ANATOMICAL GIFTS. 
Living wills. 
Declaration. 
Organ donor certification, §32-11-105. 
General provisions, §§32-11-101 to 
32-11-1138. 


ANCILLARY PROBATE. 
Foreign wills, §§32-5-101 to 32-5-110. 


ANNULMENT OF MARRIAGE. 
Descent and distribution. 
Effect of annulment, §31-1-102. 
Wills. 
Revocation by divorce or annulment, 
§32-1-202. 


ANTILAPSE STATUTE, §32-3-105. 


APPEALS. 
Decedents’ estates. 
Claims against estates. 
Nonjury trials, §30-2-315. 
Minors. 
Support allowance for year, §30-2-102. 
Surviving spouse. 
Support allowance for year, §30-2-102. 
Incompetence of defendant, evaluation. 
Post-conviction proceedings, §33-7-301. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Court approval. 
De novo, §33-8-313. 
Commitment. 
Appeals from commitment, §33-3-620. 


ARMED FORCES. 
Wills. 
Probate of wills. 


Proof of will of person serving in armed 
forces, §32-2-105. 


ASSAULT. 
Mental health service recipients. 
Confidentiality of records. 
Felony involving bodily harm or sexual 
abuse. 


Disclosure to law enforcement agency, 
§33-3-110. 


ASSIGNMENTS. 
Homestead assignment, §§30-2-201 to 
30-2-211. 
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ATTORNEY GENERAL. 
Escheat. 
Personal property. 
Action to recover personal property. 
Suit by attorney general. 
Right of appeal, §31-6-122. 
Suit involving escheat property. 
Duties of attorney general, §31-6-109. 


ATTORNEYS AT LAW. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Appointment of or representation by 
attorney, §33-8-310. 
Commitment. 
Appointment of attorney, $33-3-608. 
Notice of representation, §33-3-608. 
Inpatient treatment. 
Involuntary admission, emergency. 
Appointment, §33-6-419. 
Notice of representation, §33-6-419. 
Outpatient treatment. 
Mandatory outpatient treatment. 
Appointment, §33-6-618. 
Notice of representation, §33-6-618. 
Residential service recipients. 
Communication with attorney, §33-4-101. 
Transfers of service recipients. 
Judicial review of transfer. 
Appointment, §33-3-704. 
Notice of representation, §33-3-704. 


ATTORNEYS’ FEES. 
Executors and administrators. 
Bonds, surety. 
Language to be included regarding costs 
and fees, §§30-1-203, 30-1-205. 
Mental health service recipients. 
Commitment. 
Costs of proceedings, §33-3-508. 


AUDITS. 
State mental health facilities. 
Employee as guardian or conservator. 
Funds. 
Accountability, §33-4-205. 


B 


BANKRUPTCY AND INSOLVENCY. 
Decedents’ estates. 
Insolvent estates. 
Administration, §§30-5-101 to 30-5-105. 
Executors and administrators. 
Insolvent estates. 
Administration, §§30-5-101 to 30-5-105. 


BLIND PERSONS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 


BOARDS AND COMMISSIONS. 
State mental health centers. 
Boards of trustees, §§33-2-901, 33-2-902. 
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BONDS, SURETY. 
Decedents’ estates. 
Absentees’ estates. 
Conservators, §30-3-207. 
Executors and administrators, §§30-1-201 
to 30-1-208. 
Small estates. 
Discharge from liability, §30-4-103. 
Furnishing of bond, §30-4-103. 
State mental health facilities. 
Chief officers, §33-2-802. 
Employee as guardian or conservator, 
§33-4-203. 


BURDEN OF PROOF. 
Decedents’ estates. 
Affidavits of heirship. 
Suit challenging verity of affidavit, 
§30-2-712. 
Mental health. 
Outpatient treatment. 
Assisted outpatient treatment, pilot 
program, §33-6-624. 
Mandatory outpatient treatment. 
Procedural rights under provisions, 
§33-6-618. 


C 


CERTIFICATES OF PUBLIC 
ADVANTAGE. 
Community mental health centers. 
Cooperation among centers. 
Cooperative agreements, §33-2-704. 
Application fees, §33-2-707. 
Effect of grant or denial, §33-2-706. 
Judicial review, §33-2-705. 


CHANCERY COURTS. 
Administrators. 
Appointment of administrators, §§30-1-301 
to 30-1-311. 
Decedents’ estates. 
Appointment of administrators, §§30-1-301 
to 30-1-311. 
Sale of land to pay debts. 
Petition in equity for sale of realty, 
§30-2-403. 
Executors and administrators. 
Appointment of administrators, §§30-1-301 
to 30-1-311. 
Jurisdiction. 
Executors and administrators, §30-1-301. 


CHECKS. 
Executors and administrators. 
Canceled checks included in accounting, 
§30-2-601. 


CHILD ABUSE AND CHILD NEGLECT 
OR ENDANGERMENT. 
Mental health service recipients. 
Confidentiality of records. 
Nondisclosure of child’s records to person 
accused of abuse, §33-3-111. 
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CHILDREN. 
Electroconvulsive therapy. 

Provisions governing use on children, 

§§33-8-301 to 33-8-314. 

Lobotomies. 

Prohibited on children, §33-8-315. 
Mentally ill. 

Children, services for. 

Generally, §§33-8-101 to 33-8-316. 


CHILDREN’S SERVICES DEPARTMENT. 
Mental health service recipients. 
Transfers of service recipients. 

Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 

Substance use disorder treatment of 
pregnant women and women with 
children. 

Development, department responsibilities, 
§33-1-312. 


CIRCUIT COURTS. 
Executors and administrators. 
Claims against estate. 
Exceptions to claim. 
Trial by circuit court where jury 
demanded, §30-2-314. 
Jurisdiction. 
Concurrent jurisdiction with probate 
court, §30-2-314. 


CLASS DOCTRINE ACT, §32-3-104. 


CLERGY. 
Mental health service recipients. 
Residential service recipients. 
Communication with minister, §33-4-101. 


CLERKS OF COURT. 
Decedents’ estates. 
Small estates. 
Duties of clerk, §30-4-103. 
Executors and administrators. 
Claims against estate. 
Filing, §30-2-307. 
Written notice to personal 
representative and attorney of 
record, §30-2-313. 
Insolvent estates. 
Administration. 
Clerk’s report setting forth clerk’s 
findings, §30-5-105. 
Wills. 
Discovery of written instrument purporting 
to be last will and testament. 
Mailing to clerks of court, §32-1-113. 


CLINICAL PASTORAL THERAPISTS. 
Confidentiality of information. 
Mental health service recipients. 
Exceptions, §33-3-114. 


COLLATION. 
Decedents’ estates. 
Advancements, §§31-5-101 to 31-5-105. 
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COMMUNITY MENTAL HEALTH 
CENTERS. 
Cooperation among centers, §§33-2-701 to 
33-2-709. 
Cooperative agreements. 
Certificate of public advantage, §33-2-704. 
Application fees, §33-2-707. 
Effect of grant or denial, §33-2-706. 
Judicial review, §33-2-705. 
Defined, §33-2-703. 
Department review, §33-2-704. 
Insurers. 
No authority of center to act as insurer, 
§33-2-708. 
Definitions, §33-2-703. 
Intervenors. 
Defined, §33-2-703. 
Policy of state, §33-2-702. 
Referrals to provider-owned facilities, 
§33-2-709. 
Regulation to replace competition among 
centers, §33-2-702. 
Short title of act, §33-2-701. 
Defined, §33-2-703. 
Insurers. 
No authority of center to act as insurer, 
§33-2-708. 


COMMUNITY SERVICE. 
Intellectual and developmental 
disabilities. 
Community service system, §§33-2-101 to 
33-2-106. 


COMPACTS. 
Mental health. 
Interstate compact on mental health, 
§§33-9-201 to 33-9-207. 
Administrator, §33-9-202. 
Copies of compact to other states, 
§33-9-206. 
Definitions, §33-9-201. 
Financial obligations, §33-9-204. 
Refusal to accept people not meeting 
standards for service, §33-9-207. 
Supplementary agreements, §33-9-203. 
Text, §33-9-201. 
Transfers. 
Consultation with proposed transferees, 
$33-9-205. 


COMPREHENSIVE ALCOHOL, 
TOBACCO AND DRUG PREVENTION 
PROGRAM, §§33-10-501 to 33-10-506. 


COMPROMISE AND SETTLEMENT. 
Opioid abatement council act. 
Settlement proceeds. 
Disbursements. 
Duties of council, §33-11-105. 
Finality, §33-11-108. 
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CONFIDENTIALITY OF INFORMATION. 
Alcohol and drug abuse. 
Alcohol abuse prevention. 
Registration and records of treatment 
facilities. 
When disclosure authorized, 
§33-10-408. 
Mental health. 
Outpatient treatment. 
Mandatory outpatient treatment. 
Disclosure of patient information to 
carry out part, §33-6-601. 
Mental health service recipients. 
Confidentiality of records, §§33-3-103 to 
33-3-116. 


CONFLICT OF LAWS. 
Executors and administrators. 
Suits pending in courts composed of more 
than one county, §30-1-103. 


CONFLICTS OF INTEREST. 
Executors and administrators. 
Commissioner settling when clerk 
interested. 
Citation to appear and settle. 
Penalty for disobedience, §30-2-602. 
Intellectual and developmental 
disabilities. 
Department or service providers or 
facilities, §§33-2-1301 to 33-2-1304. 
Mental health. 
Commitment. 

Professional involved in proceeding not to 
have interest or relationship, 
§33-3-125. 

Department or service providers or 
facilities, §§33-2-1301 to 33-2-1304. 
Residential service recipients. 

Private facilities. 

Commitment to private facilities, 
§33-4-107. 


CONSENT. 
Mental health. 
Children, services for. 
Outpatient treatment. 
Sixteen or older. 
Parental consent not required to 
treat, §33-8-202. 


CONSERVATORS. 
Appointment. 
Absentee estates, §§30-3-201 to 30-3-210. 
Decedents’ estates. 
Absentees’ estate, §§30-3-201 to 30-3-210. 
Mental health. 
Declarations for mental health treatment. 
Superiority of declaration to powers of 
conservator, §33-6-1007. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Complaint for commitment. 
Who may file, §33-6-504. 
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CONSERVATORS —Cont’d 
Mental health —Cont’d 
Residential service recipients. 
Death of recipient. 
Notice to family, guardian, court, etc., 
§33-4-109. 
Rights afforded, inability to exercise. 


Appointment of conservator, §33-4-110. 


State mental health facilities. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 


CONSTRUCTION AND 
INTERPRETATION. 
Alcohol and drug abuse. 
Alcohol abuse prevention. 
Application of part, §33-10-402. 
Legislative intent and findings. 
Declaration of policy, §33-10-403. 
Public intoxication or drunkenness. 
Crimes and offenses, §33-10-410. 
Decedents’ estates. 
Absentees’ estates. 
Uniformity of interpretation, §30-3-114. 
Small estates. 
Construction of chapter, §30-4-105. 
Disclaimer of property interests. 
Severability of provisions, §31-7-117. 
Supplementary nature of provisions, 
§31-7-104. 
Transitional provisions, §31-7-116. 
Mental health. 
Extradition, §33-9-109. 
Simultaneous death. 
Uniformity of interpretation, §31-3-107. 
Trusts and trustees. 
Marital deduction. 
Formula for federal tax purposes, 
§32-3-108. 
Wills. 
Devise construed to convey all of estate, 
§§32-3-101, 32-3-102. 
Jurisdiction, §32-3-109. 
Marital deduction. 
Formula for federal tax purposes, 
§32-3-108. 
Real property. 
Devise construed to convey all land, 
§32-3-102. 


CONTEMPT. 
Executors and administrators. 
Compromise and settlement. 
Citation to appear and settle. 
Disobedience, §30-2-602. 


CONTEST OF WILLS. 


General provisions, §§32-4-101 to 32-4-109. 


CONTINUANCES. 

Mental health service recipients. 
Commitment, §33-3-612. 
Transfers of service recipients. 


Judicial review of transfer. 
Hearing, §33-3-703. 


CONTINUING EDUCATION. 
Intellectual and developmental 
disabilities facilities. 
Personal support services, §33-2-419. 
Mental health and substance abuse 
facilities. 
Personal support services, §33-2-419. 


CONTRACTS. 
Intellectual and developmental 
disabilities. 
Powers of department, §§33-1-301, 
33-1-302. 
Temporary staffing of facilities, §33-2-1203. 
Mental health. 
Powers of department, §§33-1-301, 
33-1-302. 
Service recipients. 
Specific rights preserved, §33-3-102. 
Services. 
Setting service standards. 
Contracting for higher services, 
§33-2-303. 
Mental health and substance abuse 
facilities. 
Temporary staffing. 
Maintenance of suitable available 
accommodations, §33-2-1203. 
Wills. 
Contract to make or revoke wills, §32-3-107. 
Presumptions. 
Executions of joint will or mutual will, 
§32-3-107. 


CONVEYANCES. 
Descent and distribution. 
Fraud. 
Attempts to defeat share voidable, 
§31-1-105. 


CORRECTIONS. 
Department of correction. 
Mental health service recipients. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 


COSTS. 
Decedents’ estates. 
Homestead assignment. 
Application upon homestead, §30-2-211. 
Executors and administrators. 
Bonds, surety. 
Language to be included regarding costs 
and fees, §§30-1-203, 30-1-205. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Hearing, §33-8-312. 
Commitment. 
Costs of proceedings, §33-3-503. 
Cost of evaluation and treatment. 
Misdemeanor offenders, §33-7-304. 
Extradition, §33-9-105. 
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COUNSELORS. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Role of mental health professionals, 
§33-6-427. 
Suicide of service recipient. 
Special liability rules, §33-3-201. 


COUNTIES. 
Executors and administrators. 
Suits pending in courts composed of more 
than one county, §30-1-103. 
Health. 
Alcohol abuse prevention. 
General provisions, §§33-10-401 to 
33-10-410. 
Powers of counties, §§33-10-405, 
33-10-407. 


COURTS. 
Mental health service recipients. 
Residential service recipients. 
Death of recipient. 
Notice to family, guardian, court, etc., 
§33-4-109. 


CRIMINAL HISTORY RECORDS 
CHECKS. 
Intellectual and developmental 
disabilities. 
Department employees, volunteers and 
applicants, §33-2-1201. 
Facilities employees, §33-2-1202. 
Mental health. 
Department employees, volunteers and 
applicants, §33-2-1201. 
Facilities employees, §33-2-1202. 


CRIMINAL LAW AND PROCEDURE. 
Alcohol and drug abuse. 
Admission to mental health facilities, 
§33-10-201. 
Alcohol abuse prevention. 
Persons charged with or convicted of a 
crime. 
Voluntary admission to treatment, 
§33-10-406. 
Public intoxication or drunkenness. 
Arrest and court proceedings, 
§33-10-410. 
Treatment and housing in lieu of arrest. 
Persons intoxicated or incapacitated by 
alcohol, §33-10-407. 
Persons arrested for public intoxication. 
Judicial disposition, §33-10-202. 
Decedents’ estates. 
Affidavit of heirship. 
False swearing by affiant, §30-2-712. 
Incompetent to stand trial. 
Evaluation of accused, hospitalization 
proceedings, recovery report, §33-7-301. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Insanity defense. 
Intellectual disabilities. 

Forensic services for intellectually 
disabled. 

Release or discharge of involuntarily 
committed offenders, §§33-5-409, 
33-5-410. 

Mandatory community-based services. 

Not guilty by reason of insanity based 
on intellectual disability, felony 
defendant, §33-5-502. 

Mental health. 

Not guilty by reason of insanity. 

Proceedings upon finding, §33-7-303. 

Intellectual and developmental 
disabilities. 
Forensic services for intellectually disabled. 

Release or discharge of involuntarily 
committed offenders, §§33-5-409, 
33-5-410. 

Sentencing. 

Credit on sentence for time in custody, 
§33-5-406. 

Mandatory community-based services. 

Capital defendants involuntarily 
committed but no longer 
committable, §33-5-503. 

Incompetent to stand trial, felony 
defendant, §33-5-501. 

Not guilty by reason of insanity based on 
intellectual disability, felony 
defendant, §33-5-502. 

Unlicensed facilities. 

Operation prohibited, §33-2-405. 

Orders to cease providing services. 

Violation of order, §33-2-417. 

Mental health. 
Cost of evaluation and treatment. 

Misdemeanor offenders, §33-7-304. 

Declarations for mental health treatment. 

Destruction, alteration, etc., §33-6-1013. 

Incompetent to stand trial. 

Evaluation of accused, hospitalization 
proceedings, recovery report, 
§33-7-301. 

Inpatient evaluation, time for completion, 

§33-7-304. 

Inpatient treatment. 

Discharge from inpatient treatment. 

Criminal or juvenile offenders. 

Review procedures, §33-6-708. 
Not guilty by reason of insanity. 

Hospitalization or outpatient treatment, 

transfer to forensic unit, §33-7-303. 
Sex offenders, services for. 

Post-plea treatment system, §§33-6-801 to 

33-6-805. 
Mental health and substance abuse 
facilities. 
Unlicensed facilities. 
Operation prohibited, §33-2-405. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Mental health and substance abuse 
facilities —Cont’d 
Unlicensed facilities —Cont’d 
Orders to cease providing services. 
Violation of order, §33-2-417. 
Mental health service recipients. 
Commitment. 
False information, furnishing, §33-3-902. 
Wrongful hospitalization or admission, 
§33-3-901. 
Confidentiality of records, §33-3-116. 
Escape. 
Aiding or abetting, §33-3-904. 
Gifts. 
Employees receiving gifts from service 
recipients. 
Misdemeanor, §33-3-904. 
Inciting to violence, §33-3-904. 
Residential service recipients. 
Certificate of need for commitment for 
care and treatment. 
Execution of certificate without 
observation, §33-4-108. 
Supplying drugs, firearms, etc., to recipient, 
§33-3-904. 
Post-conviction procedure. 
Incompetence of defendant, evaluation, 
§33-7-301. 
State mental health facilities. 
Trespassing on grounds, §33-2-806. 
Trespass. 
State mental health facilities. 
Trespassing on grounds, §33-2-806. 
Trial. 
Incompetent to stand trial. 
Evaluation of accused, hospitalization 
proceedings, recovery report, 
§33-7-301. 


CURTESY. 
Intestate succession. 
Abolished, §31-2-102. 
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DEATH. 
Executors and administrators. 
Public administrators, §30-1-403. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-113. 
Natural death. 
Right to natural death act. 
Living wills, §§32-11-101 to 32-11-1183. 
Presumptions. 
Absentee’s estates. 
General provisions, §$§30-3-101 to 
30-3-114. 
Right to natural death act, §§32-11-101 to 
32-11-113. 
Simultaneous death. 
General provisions, §§31-3-101 to 31-3-108. 
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DEATH —Cont’d 
Wills. 
General provisions, §$32-1-101 to 32-1-110. 


DEATH PENALTY. 
Intellectual disabilities. 
Mandatory community-based services. 
Capital defendants involuntarily 
committed but no longer 
committable, §33-5-503. 


DEATH PRESUMPTION. 
Absentee’s estates. 
General provisions, §$30-3-101 to 30-3-114. 


DEATH WITH DIGNITY. 
General provisions, §§32-11-101 to 
32-11-113. 


DEBTORS AND CREDITORS. 
Executors and administrators. 
Chancery courts. 
Appointment of administrators. 
Creditor filing bill, §30-1-303. 
Intestate succession. 

Preference in granting letters of 
administration, §30-1-106. 
Property of debtor all assets, §30-2-305. 
Qualifications of personal representatives. 

Notice to creditors, §30-2-306. 
Sale of land to pay debts, $§30-2-401 to 
30-2-418. 
Property of debtor. 
All property of debtor is asset for 
satisfaction of all just debts, §30-2-305. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 


DEBTS. 
Decedents’ estates. 
Minors. 
Support allowance for year. 
Exemption from debt, §30-2-102. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
Surviving spouse. 
Support allowance for year. 
Exemption from debt, §30-2-102. 


DECEDENT®S’ ESTATES. 
Absentees’ estates, §§30-3-101 to 30-3-210. 
Citation, §30-3-101. 
Claim of absentee. 
Barred by judgment, §30-3-109. 
State fund for reimbursement, §30-3-113. 
Conservators. 

Appointment, §§30-3-204 to 30-3-206. 
Grounds for appointment, §30-3-202. 
Hearing, §§30-3-204 to 30-3-206. 

Findings by court, §30-3-206. 
Notice, §30-3-206. 
Petition for appointment, §30-3-205. 
Proper parties, §30-3-205. 

Bond of conservator, §30-3-207. 

Definitions, §30-3-201. 

Discharge, §30-3-209. 

Duties of conservator, §30-3-208. 
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DECEDENT®S’ ESTATES —Cont’d 
Absentees’ estates —Cont’d 
Conservators —Cont’d 
Final hearing and finding, §30-3-108. 
Grounds for appointment, §30-3-202. 
Jurisdiction of courts, §30-3-202. 
Oath of conservator, §30-3-207. 
Resignation, §30-3-209. 
Specific property, §30-3-204. 
Termination, §30-3-210. 
Transfer of property without 
conservatorship, §30-3-203. 
Form of petition, §30-3-203. 
Limitation on transfers, §30-3-203. 
Order for transfer, §30-3-203. 
Construction and interpretation. 
Uniformity of interpretation, §30-3-114. 
Disposition of property of absentee, 
§§30-3-110, 30-3-111. 
Distribution. 
Funds of absentee, §30-3-102. 
Hearings. 
Conservators. 
Appointment, §§30-3-204 to 30-3-206. 
Final hearing and finding, §30-3-108. 
Judgment. 
Claim of absentee barred by 
judgment, §30-3-109. 
Insurance policies. 
Limitation of actions, §30-3-103. 
Payment made to beneficiaries, §30-3-112. 
Proof of absence or death. 
Provisions relative to proof declared 
invalid, §30-3-103. 
Notice. 
Procedure for notice to absentee, 
§30-3-106. 
Presumption of death. 
Effect of absence, §30-3-102. 
Exposure to specific peril considered, 
§30-3-102. 
Provisions not retroactive, §30-3-114. 
Receivers. 
Appointment, §30-3-104. 
Powers, §30-3-104. 
Temporary receiver. 
Appointment to conserve property 
pending hearing, §30-3-105. 
Discharge, §30-3-105. 
Termination of receivership. 
Disposition of property of absentee, 
§30-3-110. 
Reimbursement of appearing absentees, 
§30-3-113. 
Search for absentee. 
Directed by court, §30-3-107. 
Short title, §30-3-101. 
Uniformity of interpretation, §30-3-114. 
Accounts and accounting. 
Executors and administrators, §§30-2-601 
to 30-2-614. 
Time period for settlement, §§30-1-404, 
30-2-322, 30-2-601. 
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DECEDENTYS’ ESTATES —Cont’d 
Actions. 
Affidavits of heirship. 
Suit challenging verity of affidavit, 
§30-2-712. 
Claims against estate, §§30-2-307 to 
30-2-324. 
Executors and administrators generally, 
§§30-2-501 to 30-2-507. 
Administration of estates. 
Insolvent estates, §§30-5-101 to 30-5-105. 
Time period for settlement, §§30-1-404, 
30-2-322, 30-2-601. 
Advancements, §§31-5-101 to 31-5-105. 
Collation, §31-5-102. 
Excess over share. 
Manner of collating, §31-5-103. 
Minors. 
Property settled on child under power 
or trust, §31-5-104. 
Gift to child during decedent’s lifetime, 
§31-5-101. 
Jurisdiction of distribution, §31-5-105. 
Minors. 
Property settled on child under power or 
trust. 
Collation required, §31-5-104. 
Affidavits of heirship. 
Actions. 
Suit challenging verity of affidavit, 
§30-2-712. 
Burden of proof. 
Suit challenging verity of affidavit, 
§30-2-712. 
Evidence. 
Use as evidence, §30-2-712. 
False swearing by affiant. 
Penalty, §30-2-712. 
Felonies. 
Falsely swearing by affiant, §30-2-712. 
Formal defects in attached jurat 
disregarded after twenty years, 
§30-2-712. 
Indexing, §30-2-712. 
Limitation of actions. 
Suits challenging verity of affidavit, 
§30-2-712. 
Recordation, §30-2-712. 
Registration. 
Accepted for registration, §30-2-712. 
Small estates. 
Contents of affidavit, §30-4-103. 
Appeals. 
Claims against estates. 
Nonjury trials, §30-2-315. 
Minors. 
Support allowance for year, §30-2-102. 
Surviving spouse. 
Support allowance for year, §30-2-102. 
Bankruptcy and insolvency. 
Insolvent estates. 
Administration, §§30-5-101 to 30-5-105. 
Bonds, surety. 
Absentees’ estates. 
Conservators, §30-3-207. 
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DECEDENT®S’ ESTATES —Cont’d 
Bonds, surety —Cont’d 
Executors and administrators, §§30-1-201 
to 30-1-208. 
Small estates. 
Discharge from liability, §30-4-103. 
Furnishing of bond, §30-4-103. 
Burden of proof. 
Affidavits of heirship. 
Suit challenging verity of affidavit, 
§30-2-712. 
Chancery courts. 
Appointment of administrators, §§30-1-301 
to 30-1-311. 
Sale of land to pay debts. 
Petition in equity for sale of realty, 
§30-2-403. 
Claimed forfeiture or revocation. 
Felonious and intentional killing of 
decedent. 
Notice requirements, §31-1-106. 
Clerks of court. 
Small estates. 
Duties of clerk, §30-4-103. 
Complaints. 
Sale of land to pay debts. 
Creditor serving as administrator. 
Complaints against heirs, §30-2-406. 
Claims against alienated lands, 
§30-2-408. 
Execution against property in heir’s 
hands, §30-2-407. 
Suit in nature of equity suit, 
§30-2-406. 
Conservators. 
Absentees’ estates, §§30-3-201 to 30-3-210. 
Construction and interpretation. 
Absentees’ estates. 
Uniformity of interpretation, §30-3-114. 
Small estates. 
Construction of chapter, §30-4-105. 
Continuance of decedent’s business. 
Authority of personal representative, 
§30-2-322. 
Revocation or modification of authority to 
continue, §30-2-322. 
Costs. 
Homestead assignment. 
Application upon homestead, §30-2-211. 
Creditors. 
Insolvent estates. 
Administration, §§30-5-101 to 30-5-105. 
Criminal law and procedure. 
Affidavit of heirship. 
False swearing by affiant, §30-2-712. 
Curtesy. 
Abolished, §31-2-102. 
Debts. 
Minors. 
Support allowance for year. 
Exemption from debt, §30-2-102. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 


DECEDENTS’ ESTATES —Cont’d 
Debts —Cont’d 

Surviving spouse. 

Support allowance for year. 
Exemption from debt, §30-2-102. 
Definitions. 

Absentees’ estates. 

Conservators, §30-3-201. 

Descent and distribution, §31-1-101. 

Executors and administrators, §30-3-118. 

Small estates, §30-4-102. 

Disclaimer of property interests, 
§§31-7-101 to 31-7-117. 
Distribution of estate. 
General provisions, §§30-2-701 to 30-2-714. 
Divorce. 
Descent and distribution. 
Effect of divorce, §31-1-102. 
Dower. 

Abolished, §31-2-102. 

Durable power of attorney for 
incapacitated principal. 

Specifically devised or bequeathed property 
sold or mortgaged by conservator acting 
under power, §32-3-111. 

Employers and employees. 

Wages payable to surviving spouse or 

children, §30-2-103. 
Escheat, §§31-6-101 to 31-6-122. 
Evidence. 
Executors and administrators. 
Bonds, surety. 
Actions on bond. 
Certified copy of bond sufficient as 
evidence, §30-1-208. 
Settlement. 
Prima facie evidence when recorded, 
§30-2-610. 

Sale of land to pay debts. 

Proof of exhaustion of personal estate, 
§30-2-404. 
Executions. 

Minors. 

Support allowance for year. 
Exemption from debts or execution, 
§30-2-102. 
Sale of land to pay debts. 
Creditor serving as administrator. 
Proceeding in equity against heir. 
Execution against property in heir’s 
hands, §30-2-407. 
Debt sued on prior to deceased’s death, 
§30-2-409. 
Scire facias. 
Execution issuing against realty, 
§30-2-414. 
Surviving spouse. 
Support allowance for year. 
Exemption from execution, §30-2-102. 
Failure to survive decedent by 120 hours, 
§31-3-108. 
Fees. 
Claims against estate. 
Filing fee, §30-2-312. 


DECEDENTS’ ESTATES —Cont’d 
Felonies. 
Affidavits of heirship. 
Falsely swearing by affiant, §30-2-712. 
Fines. 
Executors and administrators. 
Accounts and accounting. 
Delinquency, §30-2-613. 
Fraud. 
Affidavits of heirship. 
False swearing by affiant. 
Penalty, §30-2-712. 
Descent and distribution. 
Conveyance to defeat share voidable, 
$31-1-105. 
Fraudulent conveyances. 
Elective share or distributor’s share. 
Voidability of conveyance to defeat, 
§31-1-105. 
Hearings. 
Absentees’ estates. 
Conservators. 
Appointment, §§30-3-204 to 30-3-206. 
Final hearing and finding, §30-3-108. 
Insolvent estates. 
Administration. 
Proposed plan of distribution. 
Objections to, §30-5-104. 
Heirs. 
Affidavits of heirship, §30-2-712. 
Afterborn heirs. 
Share, §31-2-108. 
Disclaimer of property interests generally, 
§§31-7-101 to 31-7-117. 
Failure to survive decedent by 120 hours, 
§31-3-108. 
Heirs other than surviving spouse. 
Share, §31-2-104. 
Renunciation or disclaimer of succession. 
Disclaimer of property interests 
generally, §§31-7-101 to 31-7-117. 
Homestead assignment, §§30-2-201 to 
30-2-211. 
Application, §30-2-204. 
Costs paid by applicant, §30-2-211. 
Freeholders. 
Appointment, §30-2-204. 
County surveyor incompetent. 
Substitute selected, §30-2-205. 
Qualification, §30-2-204. 
Notice, §30-2-203. 
Summary proceedings, §30-2-206. 
Commissioners notified to lay off 
homestead, §30-2-207. 
Oath of commissioner, §30-2-207. 
Homestead not suitable for setting apart. 
Assignment out of sale proceeds, 
§30-2-209. 
Jurisdiction, §30-2-202. 
Lands out of county to be estimated, 
§30-2-208. 
Minor children, inuring to benefit of, 
§30-2-201. 
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DECEDENTYS’ ESTATES —Cont’d 
Homestead assignment —Cont’d 
Minors. 
Service of application on guardian or 
guardian ad litem, §30-2-203. 
Nonresidents. 
Rehearing on cause. 
Time for motion, nonresident not 
served with application, §30-2-203. 
Rehearing upon motion by nonresident 
within three years when not notified, 
§30-2-203. 
Service of application on nonresident, 
§30-2-203. 
Notice of application, §30-2-203. 
Service of notice, §30-2-203. 
Order delivered to surveyor, §30-2-207. 
Recordation, §30-2-210. 
Rehearing. 
Notice, service of petition, §30-2-203. 
Service of notice, §30-2-203. 
Surviving spouse, inuring to benefit of, 
§30-2-201. 
Homestead descent, §31-1-104. 
Homicide. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Husband and wife. 
Surviving spouse. 
Elective share, §§31-4-101 to 31-4-105. 
Insolvent estates. 
Administration, §§30-5-101 to 30-5-105. 
Insurance policies. 
Absentees’ estates, §§30-3-103, 30-3-112. 
Intestate succession, §§31-2-101 to 
31-2-109. 
Inventory of estate, §§30-2-301, 30-2-302. 
Upon appointment of administrator, 
§§30-1-113, 30-1-306. 
Judgments and decrees. 
Claims against estate. 
Judgment on claims where no exceptions 
filed, §30-2-316. 
Jurisdiction. 
Absentees’ estates. 
Conservators. 
Appointment, §30-3-202. 
Advancements. 
Jurisdiction of distribution, §31-5-105. 
Affidavits of heirship. 
Suit challenging verity of affidavit, 
§30-2-712. 
Homestead. 
Assignment, §30-2-202. 
Sale of land to pay debts, §§30-2-401, 
30-2-403. 
Wills. 
Foreign wills. 
Unprobated will from state or country 
not requiring probate, §32-5-110. 
Liens. 
Executors and administrators. 
State tax lien. 
Limitation on actions, §30-2-501. 
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DECEDENTYS’ ESTATES —Cont’d 
Liens —Cont’d 
Sale of land to pay debts. 
Proceeding in equity against heirs. 
Limitation on liens, §30-2-408. 
Limitation of actions. 
Absentees’ estates. 
Insurance. 
Statutory period of limitations, 
§30-3-103. 
Affidavits of heirship. 
Suits challenging verity of affidavits, 
§30-2-712. 
Claims against estate, §30-2-310. 
Statute of limitations arrested by filing 
claim, §30-2-309. 
Management of estate, §§30-2-301 to 
30-2-324. 
Mentally ill. 
Surviving spouse. 
Elective share, §31-4-104. 
Minors. 
Advancements. 
Property settled on child under power or 
trust. 
Collation required, §31-5-104. 
Employers and employees. 
Wages of deceased employee payable to 
minor, §30-2-103. 
Homestead assignment. 
Service of application on guardian or 
guardian ad litem, §30-2-203. 
Right to specific property until letters 
granted, §30-2-101. 
Custodian’s application for property 
before sale, §30-2-101. 
Proceeds of sold property paid to 
custodian, §30-2-101. 
Sale of land to pay debts. 
Scire facias. 
Service on guardian of minor. 
When service dispensed with, 
§30-2-412. 
Support allowance for year, §30-2-102. 
Administrator to be trustee for children’s 
allowance, §30-2-105. 
Appeal from award, §30-2-102. 
Death of unmarried minor child. 
Effect, §30-2-104. 
Exemption from debts or execution, 
~ §30-2-102. 
Property in lieu of money, §30-2-102. 
Wages of deceased employee setoff 
against amount due for allowance, 
§30-2-103. 
Surviving spouse. 
Election share, §31-4-104. 
Wages of deceased employee payable to 
surviving minors, §30-2-103. 
Amount limitation, §30-2-103. 
Murder. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 


DECEDENTS’ ESTATES —Cont’d 
Nonresidents. 
Homestead assignment. 

Rehearing on cause. 

Time for motion, nonresident not 
served with application, §30-2-203. 

Rehearing upon motion by nonresident 

when not notified, §30-2-203. 
Notice of application, §30-2-203. 

Service of application on nonresident, 

§30-2-208. 
Wills. 

Appointment of nonresident personal 
representative, §30-1-116. 

Foreign execution of will, §31-1-107. 

Notice. 
Absentees’ estates. 

Procedure for notice to absentee, 
§30-3-106. 

Claims against estate. 

Filing of claim. 

Written notice to be given, §30-2-313. 
Homestead assignment. 

Nonresidents. 

Rehearing upon motion by nonresident 
when not notified. 
Notice of application, §30-2-203. 

Service of notice, §30-2-203. 

Oaths. 
Absentees’ estates. 

Conservators, §30-3-207. 

Affidavits of heirship. 
False swearing by affiant. 
Penalty, §30-2-712. 
Homestead assignment. 
Commissioners’ oath, §30-2-207. 
120-hour rule, §31-3-108. 
Personal property. 
Sale of decedent’s effects by personal 
representative, §30-2-303. 
Petitions. 
Absentees’ estates. 
Conservators. 
Appointment of conservator, §§30-3-204 
to 30-3-206. 
Sale of land to pay debts, §§30-2-402, 
30-2-408. 
Pleadings. 
Scire facias. 
Plea of sufficient assets, waste or 
concealment, §30-2-413. 
Power of appointment. 
Exercisable by will, §32-3-110. 
Power of attorney. 
Durable power of attorney for incapacitated 
principal. 

Specifically devised or bequeathed 
property sold or mortgaged by 
conservator acting under power, 
§32-3-111. 

Public administrators, guardians and 

trustees, §§30-1-401 to 30-1-408. 

Real property. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
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DECEDENTS’ ESTATES —Cont’d 
Receivers. 
Executors and administrators. 
Chancery courts. 
Appointment of administrators 
generally, §§30-1-301 to 30-1-311. 
Recordation. 
Affidavits of heirship, §30-2-712. 
Homestead assignment, §30-2-210. 
Renunciation or disclaimer of 
succession. 
Disclaimer of property interests generally, 
§§31-7-101 to 31-7-117. 
Residue devised to 2 or more. 
Disposition of residue that fails to pass to 
beneficiary, §32-3-112. 
Restitution. 
Sale of land to pay debts. 
After-discovered assets. 
Restitution where real property subject 
to payment of debts, §30-2-417. 
Sale of decedent’s effects by personal 
representative, §30-2-303. 
Sale of land to pay debts. 
Action conducted as suit in equity, 
§30-2-405. 
After-discovered assets. 
Restitution where real property subject to 
payment of debts, §30-2-417. 
Contribution among devisees and heirs, 
§30-2-415. 
Court ordered sale. 
Hearings, §30-2-418. 
Notice, §30-2-418. 
When authorized, §30-2-418. 
Creditor serving as administrator. 
Complaints in equity against heirs, 
§30-2-406. 
Alienated lands. 
Claims against lands alienated, 
§30-2-408. 
Heir or devisee liable for value of 


lands where alienated, §30-2-408. 


Lien, §30-2-408. 
Limitation on liens, §30-2-408. 
Execution against property in heir’s 
hands, §30-2-407. 
Suit in nature of equity suit, §30-2-406. 
Debts sued on prior to deceased’s death. 
Execution against realty, §30-2-409. 
Revival of action against heirs where no 
administration on estate, §30-2-409. 
Scire facias issued against heirs where no 
administration on estate, §30-2-409. 
Equity. 
Petition in equity for sale of realty, 
§30-2-403. 
Evidence. 
Exhaustion of personal estate. 
Proof of exhaustion, §30-2-404. 
Executions. 
Scire facias. 
Execution issuing against realty, 
§30-2-414. 


624 


DECEDENTS’ ESTATES —Cont’d 
Sale of land to pay debts —Cont’d 
Exhaustion of personalty. 

Proof, §30-2-404. 

Scire facias proceeding, §30-2-410. 
Jurisdiction, §§30-2-401, 30-2-403. 
Petition for sale. 

Petition in equity, §30-2-403. 

Procedure, §30-2-402. 

Pleadings. 
Scire facias. 
Plea of sufficient assets, waste or 
concealment, §30-2-413. 
Procedure, §30-2-401. 
Restitution. 
After-discovered assets. 
Restitution where real property subject 
to payment of debts, §30-2-417. 
Scire facias. 
Debt sued prior to deceased’s death, 
§30-2-409. 
Execution issuing against realty, 
§30-2-414. 
Exhaustion of personalty, §30-2-410. 
Plea of sufficient assets, waste or 
concealment. 
Issue found against representative. 
Liability of personalty and realty of 
representative for debt, 
§30-2-413. 
Trial of collateral issue to be ordered, 
§30-2-413. 
Service on guardian of minor, §30-2-411. 
When service dispensed with, 
§30-2-412. 
Service of process. 

Scire facias, §30-2-411. 

When service dispensed with, 
§30-2-412. 
Setting aside sale at instance of heirs. 

Purchaser’s remedy when satisfaction of 

judgment and sale is set aside, 
§30-2-416. 

Venue, §30-2-403. 

Waste. 

Plea of sufficient assets, waste or 
concealment, §30-2-413. 
Scire facias. 

Executors and administrators. 

Refunding bond. 

Writ against obligors in refunding 
bond, §30-2-706. 
Sale of land to pay debts. 
Debt sued prior to deceased’s death, 
§30-2-409. 
Execution issuing against realty, 
§30-2-414. 
Exhaustion of personalty, §30-2-410. 
Plea of sufficient assets, waste or 
concealment. 
Issue found against representative. 
Liability of personalty and realty of 
representative for debt, 
§30-2-413. 
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DECEDENTS’ ESTATES —Cont’d 
Scire facias —Cont’d 
Sale of land to pay debts —Cont’d 
Plea of sufficient assets, waste or 
concealment —Cont’d 
Trial of collateral issue to be ordered, 
§30-2-413. 
Service of writ on guardian of minor, 
§30-2-411. 
When service dispensed, §30-2-412. 
Service of process. 
Homestead assignment, §30-2-203. 
Sale of land to pay debts. 
Scire facias. 
Service of writ, §30-2-411. 
When dispensed with, §30-2-412. 
Simultaneous death. 
General provisions, §§31-3-101 to 31-3-108. 
Small estates, §§30-4-101 to 30-4-105. 
Administration by affiant, §30-4-104. 
Affiant. 
Defined, §30-4-102. 
Eligible affiants, §30-4-103. 
Affidavit. 
Contents, §30-4-103. 
Bond. 
Furnishing, §30-4-103. 

Citation, §30-4-101. 

Construction of chapter, §30-4-105. 

Court. 

Defined, §30-4-102. 

Person. 

Defined, §30-4-102. 

Property. 

Defined, §30-4-102. 
Short title, §30-4-101. 
Specific legatee or devisee. 

Right to specifically gifted or devised 
property, right if property disposed of, 
§32-3-111. 

State mental health facilities. 
Charges for services. 
Claims against service recipients and 
their estates, §33-2-1107. 
Statute of limitations. 
Claims against estates, §30-2-310. 
Surviving spouse. 
Claims of unsecured creditors. 
Exemption, §31-4-101. 
Elective share, §§31-4-101 to 31-4-105. 
Death of surviving spouse prior to 
expiration of time of dissent. 
Power of personal representative, 
§31-4-105. 
Disclosure by personal representative, 
§31-4-103. 
Fraudulent conveyance to defeat deemed 
voidable, §31-1-105. 
Mental incompetency of surviving spouse. 
Effect. 
Manner of making dissent, §31-4-104. 
Minority of surviving spouse. 
Effect. 
Manner of making dissent, §31-4-104. 
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DECEDENTS’ ESTATES —Cont’d 
Surviving spouse —Cont’d 
Elective share —Cont’d 
Net estate. 
Disclosure by personal representative, 
§31-4-108. 
Personal representative. 
Disclosure required, §31-4-103. 
Election by representative, §31-4-105. 
Powers, §31-4-105. 
Withdrawal of demand for elective 
share, §31-4-105. 
Procedure for election, §31-4-102. 
Right to elective share, §31-4-101. 
Size of share, §31-4-101. 
Time limit, §31-4-102. 
Value of net estate, §31-4-101. 
Employers and employees. 
Wages of deceased employee payable to 
spouse, §30-2-103. 
Executors and administrators. 
Letters of administration. 
Right to specific property until letters 
granted, §30-2-101. 
Homestead descent, §31-1-104. 
Reduction, §31-4-101. 
Right of surviving spouse and minor 
children to specific property, §30-2-101. 
Support allowance for year, §30-2-102. 
Appeal from award, §30-2-102. 
Death of spouse. 
Effect, §30-2-104. 
Exemption from debts or execution, 
§30-2-102. 
Property in lieu of money, §30-2-102. 
Wages of deceased employee setoff 
against amount due for allowance, 
§30-2-103. 
Use of specific property until letters 
granted, §30-2-101. 
Wages of deceased employee payable to 
surviving spouse, §30-2-103. 
Amount limitation, §30-2-103. 
Time. 
Claims against estate. 
Computation of time, §30-2-321. 
Distribution, §30-2-710. 
Inventory of estate. 
Computation of time, §30-2-321. 
Jurat. 
Formal defects disregarded after twenty 
years, §30-2-712. 
Surviving spouse. 
Elective share, §31-4-102. 
Trusts and trustees. 
Advancements. 
Minors. 
Property settled on child under power 
or trust to be collated, §31-5-104. 
Venue. 
Executors and administrators. 
Letters of testamentary and of 
administration, §30-1-103. 
Sale of land to pay debts, §30-2-403. 
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Wages. 

Payable to surviving spouse or children, 

§30-2-103. 

Waste. 

Sale of land to pay debts. 

Plea of sufficient assets, waste or 
concealment, §30-2-413. 

Wills, §§32-1-101 to 32-5-110. 


DEFAULT JUDGMENTS. 
Executors and administrators. 
Actions against estates. 
Judgment on confession or default 
voidable, §30-2-502. 


DEFINED TERMS. 
Absentees. 
Administration of estates. 
Conservators, §30-3-201. 
Abuse. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Adjudication as mental defective or 
adjudicated as mental defective. 


Mental health service recipients, §33-3-115. 


Alcohol abuse, §33-10-102. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Alcohol and drug prevention and/or 
treatment facility. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Treatment facilities, alcohol and drug 
treatment, §33-2-1401. 

Alcohol and drug services. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Treatment facilities, alcohol and drug 
treatment, §33-2-1401. 

Alcohol dependence. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Alcoholism, §33-10-102. 
Appropriate court for trial. 

Contest of will, §32-4-101. 

Approved private treatment facility. 

Mentally ill and intellectually disabled 
persons. 

Alcohol abuse prevention, §33-10-404. 
Approved public social services facility. 
Alcohol abuse prevention, §33-10-404. 
Approved public treatment facility. 

Mentally ill and intellectually disabled 
persons. 

Alcohol abuse prevention, §33-10-404. 
Available suitable accommodations. 
Mental health, substance abuse and 
intellectual and developmental 

disabilities, §33-1-101. 


DEFINED TERMS —Cont’d 
Beneficiary designations. 
Disclaimer of property interests, delivery or 
filing, §31-7-112. 
Chief magistrate. 
Mental health, extradition, §33-9-101. 
Chief officer. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Child or children. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Commissioners. 

Comprehensive alcohol, tobacco and drug 
prevention program, §33-10-502. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Opioid abatement council act, §33-11-102. 

Community mental health centers. 

Cooperation among centers, §33-2-703. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Competent persons. 

Living wills, §32-11-103. 

Consent. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Consumer direction. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Cooperative agreements. 

Community mental health center 

cooperation, §33-2-703. 
Councils. 

Intellectual and developmental disabilities 
services, family support, §33-5-201. 

Opioid abatement council act, §33-11-102. 

Counseling center. 
Mental health service recipients, suicide 
liability, §33-3-201. 
Courts. 
Small estates, §30-4-102. 
Custodian health officers. 

Mentally ill and intellectually disabled 

persons. 
Alcohol abuse prevention, §33-10-404. 
Declarant. 
Living wills, §32-11-103. 
Developmental center. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 
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Developmental disability. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Devisee. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Devises. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Directors. 
Opioid abatement council act, §33-11-102. 
Disclaimant. 


Disclaimer of property interests, §31-7-102. 


Disclaimed interest. 


Disclaimer of property interests, §31-7-102. 


Disclaimer. 


Disclaimer of property interests, §31-7-102. 


Disposition or appointment of property. 

Decedents’ estates. 

Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Distributee. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Drug abuse, §33-10-102. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Drug dependence, §33-10-102. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Emergency respite admission. 

Intellectual and developmental disabilities 
services, residential admission, 
§33-5-301. 

Executive authority. 
Mental health, extradition, §33-9-101. 
Facilities. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Families. 

Intellectual and developmental disabilities 

services, family support, §33-5-201. 
Family support. 

Intellectual and developmental disabilities 

services, family support, §33-5-201. 
Family support program. 

Intellectual and developmental disabilities 

services, family support, §33-5-201. 
Felonious and intentional killing. 

Decedents’ estates. 

Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Fiduciaries. 


Disclaimer of property interests, §31-7-102. 


DEFINED TERMS —Cont’d 
Final disposition. 

Wills, transfer by clerk, §32-2-102. 
Fiscal impact. 

Intellectual and developmental disabilities, 
services. 

Fiscal impact of changes in regulation or 
policy, §33-5-108. 
Fled. 
Mental health, extradition, §33-9-101. 
Flight. 
Mental health, extradition, §33-9-101. 
Future interests. 
Disclaimer of property interests, §31-7-106. 
Governing instrument. 
Decedents’ estates. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 

Governor. 

Mental health, extradition, §33-9-101. 
Health care facilities. 

Living wills, §32-11-103. 
Healthcare providers. 

Living wills, §32-11-103. 
Health facilities. 

Living wills, §32-11-103. 
Health professionals. 

Mentally ill and intellectually disabled 
persons. 

Alcohol abuse prevention, §33-10-404. 
Heirs. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Hospital. 

Alcohol and drug abuse, §33-10-102. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Incapable of making mental health 
treatment decisions. 

Mental health, declarations for mental 
health treatment, §33-6-1002. 

Incapacitated by alcohol. 

Mentally ill and intellectually disabled 

persons. 
Alcohol abuse prevention, §33-10-404. 
Incapacitated principal. 
Decedents’ estates, §32-3-111. 
Indigent persons. 

Alcohol and drug abuse, §33-10-102. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Intellectual disability. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Intervenor. 

Community mental health center 

cooperation, §33-2-703. 
Intoxicated persons. 

Mentally ill and intellectually disabled 
persons. 

Alcohol abuse prevention, §33-10-404. 
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DEFINED TERMS —Cont’d 
Isolation. 


Mental health service recipients, §33-3-120. 


Issue. 
Administration of estates, §§30-3-118, 
31-1-101. 
Descent and distribution, §31-1-101. 
Jointly held property. 


Disclaimer of property interests, §31-7-102. 


Judicial commissioners. 
Mentally ill and intellectually disabled 
persons. 
Alcohol abuse prevention, §33-10-404. 
Judicial commitment to a mental 
institution. 


Mental health service recipients, §33-3-115. 


Lacks capacity. 
Mental health service recipients, decision 


making capacity of patients, §33-3-218. 


Levels of care. 

Treatment facilities, alcohol and drug 

treatment, §33-2-1401. 
Licensed physicians. 

Alcohol abuse prevention, §33-10-404. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Licensees. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Living wills, §32-11-103. 
Magistrates. 

Mentally ill and intellectually disabled 

persons. 
Alcohol abuse prevention, §33-10-404. 
Maintenance. 
Alcohol and drug abuse, §33-10-102. 
Maintenance of certification. 

Mental health and substance abuse 
facilities and services licensure, 
§33-2-422. 

Medical capability. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Medical care. 
Living wills, §32-11-103. 
Mental illness. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Misappropriation of property. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Municipality. 

Treatment facilities, alcohol and drug 

treatment, §33-2-1401. 
Neglect. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 


DEFINED TERMS —Cont’d 
Nonresidential office-based opiate 
treatment facility. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Nonresidential opioid treatment 
program. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Nonresidential substitution-based 
treatment center for opiate 
addiction. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities licensure law, §33-2-402. 

Opioid abatement and remediation 
purposes. 
Opioid abatement council act, §33-11-102. 
Opioid abatement fund. 

Opioid abatement council act, §33-11-102. 
Organ donation. 

Living wills, §32-11-103. 
Organization. 

Treatment facilities, alcohol and drug 
treatment, §33-2-1401. 

Organizations. 

Mental health and intellectual and 
developmental disabilities facilities, 
employee background checks, 
§33-2-1202. 

Organized medical staff. 

Mental health and substance abuse 
facilities and services licensure, 
§33-2-422. 

Palliative care. 
Living wills, §32-11-103. 
Parents. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Peers. 

Treatment facilities, alcohol and drug 

treatment, §33-2-1401. 
Person. 

Disclaimer of property interests, §31-7-102. 

Small estates, §30-4-102. 

Wills. 

Execution of wills, §32-1-101. 
Personal representative. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Personal support services. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Personal support services agency. 

Intellectual and developmental disabilities 
facilities, §33-2-421. 

Personal support services worker. 

Intellectual and developmental disabilities 
facilities, §33-2-421. 


629 INDEX 


DEFINED TERMS —Cont’d 
Person intoxicated by alcohol. 

Mentally ill and intellectually disabled 
persons. 

Alcohol abuse prevention, §33-10-404. 
Persons interested in the estate. 
Administration of estates. 
Proration of federal estate taxes, 
§30-2-614. 
Physician. 
Living wills, §32-11-103. 
Property. 

Administration of estates, §§30-3-118, 
31-1-101. 

Descent and distribution, §31-1-101. 

Small estates, §30-4-102. 

Qualified mental health professional. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Recovery residence. 

Treatment facilities, alcohol and drug 
treatment, §33-2-1401. 

Regular voluntary admission. 

Intellectual and developmental disabilities 
services, residential admission, 
§33-5-301. 

Reputable and responsible character. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Resident of Tennessee. 
Alcohol and drug abuse, §33-10-102. 
Respite admission. 

Intellectual and developmental disabilities 
services, residential admission, 
§33-5-301. 

Responsible relatives. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Restraint. 


Mental health service recipients, §33-3-120. 


Revocable. 

Decedents’ estates. 

Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Serious emotional disturbance. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Service recipient. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Services. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensing, 
§33-2-402. 

Severe disability. 

Intellectual and developmental disabilities 

services, family support, §33-5-201. 


DEFINED TERMS —Cont’d 
Severe impairment. 

Mental health services, §33-6-301. 
Sex crime. 

Mental health services, sex offenders, 
§33-6-801. 

Sex offenders. 

Mental health services, sex offenders, 
§33-6-801. 

Short-term training admission. 

Intellectual and developmental disabilities 
services, residential admission, 
§33-5-301. 

Small estates. 

Administration of estates, §30-4-102. 
State. 

Disclaimer of property interests, §31-7-102. 

Mental health, extradition, §33-9-101. 
State family support council. 

Intellectual and developmental disabilities 
services, family support, §33-5-201. 

State official. 

State facilities, boards of trustees, 
§33-2-901. 

State-subdivision opioid abatement 
agreement. 

Opioid abatement council act, §33-11-102. 

Statewide opioid settlement agreement. 

Opioid abatement council act, §33-11-102. 

Substance-free. 

Treatment facilities, alcohol and drug 
treatment, §33-2-1401. 

Substantial likelihood of serious harm. 

Mental health services, involuntary 
admission to inpatient treatment, 
nonemergency, §33-6-501. 

Support. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Terminal conditions. 
Living wills, §32-11-103. 
Time of distribution. 
Disclaimer of property interests, §31-7-106. 
Tissue donation. 
Living wills, §32-11-103. 
Treatment. 

Mentally ill and intellectually disabled 
persons. 

Alcohol abuse prevention, §33-10-405. 
Treatment facility. 

Mental health facilities, intellectual 

disabilities facilities, etc, §33-2-424. 
Treatment resource. 

Alcohol and drug abuse, §33-10-102. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities, §33-1-101. 

Trust. 

Disclaimer of property interests, §31-7-102. 
Wills. 

Execution of wills, §32-1-101. 
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DEPOSITIONS. 
Mental health service recipients. 
Commitment. 
Testimony by certifying or examining 
professionals, §33-3-615. 
Transfers of service recipients. 
Judicial review of transfer. 
Examining professionals, testimony of, 
§33-3-709. 
Wills. 
Foreign wills. 
Unprobated will from state or country not 
requiring probate, §32-5-110. 


DEPOSITS. 
Wills. 
Deposit of wills, §32-1-112. 


DESCENT AND DISTRIBUTION, 
§§31-1-101 to 31-1-108. 
Annulment. 
Effect of annulment, §31-1-102. 
Conveyances. 
Fraud. 
Attempts to defeat share voidable, 
§31-1-105. 
Definitions, §31-1-101. 
Descent of homestead. 
Sale, §31-1-104. 
Disclaimer of property interests, 
§§31-7-101 to 31-7-117. 
Divorce. 
Effect of divorce, §31-1-102. 
Failure to survive decedent by 120 hours, 
§31-3-108. 
Federal income tax refund. 
To whom paid, §31-1-107. 
Forfeiture of inheritance. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Fraud. 
Conveyance to defeat share voidable, 
§31-1-105. 
Homicide. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Intestate succession. 
General provisions, §§31-2-101 to 31-2-109. 
Marriage. 
Annulment. 
Effect of annulment, §31-1-102. 
Separation. 
Effect of decree of separation, §31-1-102. 
Murder. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
120-hour rule, §31-3-108. 
Renunciation or disclaimer of 
succession. | 
Disclaimer of property interests generally, 
§§31-7-101 to 31-7-117. 
Separation. 
Effect of decree of separation, §31-1-102. 
Simultaneous death. 
General provisions, §§31-3-101 to 31-3-108. 
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DESCENT AND DISTRIBUTION —Cont’d 
Slayer of decedent. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Soil conservation payments. 
To whom paid, §31-1-107. 
Tenancies by the entirety unaffected, 
$31-1-108. 
Wills. 
General provisions, §§32-1-101 to 32-5-110. 


DISABILITIES, PERSONS WITH. 
Living wills. 
General provisions, §§$32-11-101 to 
32-11-1138. 


DISCLAIMER OF PROPERTY 
INTERESTS, §§31-7-101 to 31-7-117. 
Applicability of provisions, §31-7-103. 
Barring of disclaimer, §31-7-113. 
Beneficiary designation as source of 
interest. 
Delivery of disclaimer. 
Recipients, §31-7-112. 
Contents of disclaimer, §31-7-105. 
Definitions, §31-7-102. 
Delivery of disclaimer. 
Methods, §31-7-112. 
Recipients, §31-7-112. 
Disclaimants. 
Defined, §31-7-102. 
Disclaimed interests. 
Defined, §31-7-102. 
Disclaimer defined, §31-7-102. 
Fiduciaries. 
Defined, §31-7-102. 
Delivery of disclaimer. 
Recipients, §31-7-112. 
Power of appointment held in fiduciary 
capacity, §31-7-111. 
Power to disclaim, §31-7-105. 
Future interests. 
Rules governing disclaimers, §31-7-106. 
Intestate succession as source of 
interest. 
Delivery of disclaimer. 
Recipients, §31-7-112. 
Irrevocable disclaimers. 
When disclaimer becomes irrevocable, 
§31-7-105. 
Jointly held property. 
Defined, §31-7-102. 
Delivery of disclaimer. 
Recipients, §31-7-112. 
Survivorship in jointly held property, 
§31-7-107. 
Limitation of disclaimer, §31-7-113. 
Partial disclaimers, §31-7-105. 
Passing of disclaimed interest. 
Rules governing disclaimers, §31-7-106. 
Person. 
Defined, §31-7-102. 
Power of appointment. 
Appointees, disclaimer by, §31-7-110. 
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DISCLAIMER OF PROPERTY 
INTERESTS —Cont’d 
Power of appointment —Cont’d 
Delivery of disclaimer. 
Recipients, §31-7-112. 

Fiduciary capacity, §31-7-111. 

Not held in fiduciary capacity, §31-7-109. 
Power to disclaim, §31-7-105. 
Recordation of disclaimer, §31-7-115. 
Rules governing disclaimers, §31-7-106. 
Scope of provisions, §31-7-103. 
Severability of provisions, §31-7-117. 
Short title of provisions, §31-7-101. 
Signature, §31-7-105. 

States. 

Defined, §31-7-102. 

Supplementary nature of provisions, 
§31-7-104. 

Survivorship in jointly held property, 
§31-7-107. 

Delivery of disclaimer. 

Recipients, §31-7-112. 

Tax qualified disclaimer, §31-7-114. 

Time for taking effect. 

Rules governing disclaimers, §31-7-106. 
Transitional provisions, §31-7-116. 
Trusts. 

Defined, §31-7-102. 

Delivery of disclaimer. 

Recipients, §31-7-112. 

Trustee disclaiming interest in property 
that would have become trust property, 
§31-7-108. 

Waiver of right to disclaim. 

Effect, §31-7-113. 

Written disclaimer, §31-7-105. 


DISMISSAL OF ACTIONS. 
Executors and administrators. 
Claims against estate. 
Dismissal of case without prejudice 
following notice, §30-2-324. 
Mental health service recipients. 
Commitment, §33-3-618. 


DIVORCE. 
Decedents’ estates. 

Descent and distribution. 

Effect of divorce, §31-1-102. 

Descent and distribution. 

Effect of divorce, §31-1-102. 
Wills. 

Revocation by divorce or annulment, 

§32-1-202. 


DOMESTIC RELATIONS. 
Surviving spouse. 
Dissent from will. 
Elective share, §§31-4-101 to 31-4-105. 


DOWER. 
Intestate succession. 
Abolished, §31-2-102. 
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DRUGS. 
Mental health service recipients. 
Restraint. 
Use of drugs to effect restraint, 
§33-3-120. 
Supplying drugs, firearms, etc. to recipient. 
Felony, §33-3-904. 
Opiates. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Exemptions for certain opiate 
treatment facilities, §33-2-403. 
Nonresidential office-based opiate 
treatment facilities. 
Fee for license, §33-2-406. 
Rules, §33-2-403. 
Substance abuse treatment facilities for 
alcohol and drugs, §§33-2-1401 to 
33-2-1403. 
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ELECTIVE SHARE. 

Dissent from will, §§31-4-101 to 31-4-105. 

Failure to survive decedent by 120 hours, 
§31-3-108. 


ELECTROCONVULSIVE THERAPY. 
Children, use on. 
Provisions governing use on children, 
§§33-8-301 to 33-8-314. 


ELECTROSHOCK THERAPY. 
Children, use on. 
Provisions governing use on children, 
§§33-8-301 to 33-8-314. 


EMANCIPATION OF MINORS. 
Mental health. 
Children, services for. 
Emancipated children, §33-8-104. 


EMERGENCIES. 
Intellectual and developmental 
disabilities facilities. 
Emergency temporary control of facilities by 
department, §33-1-310. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Finding of emergency, §33-8-305. 
Inpatient treatment. 
Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 
Mental health and substance abuse 
facilities. 
Emergency temporary control of facilities by 
department, §33-1-310. 
Mental health service recipients. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from. 
Emergency residential care and 
treatment, §§33-3-4038, 33-3-412. 
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EMPLOYERS AND EMPLOYEES. 
Decedents’ estates. 
Wages payable to surviving spouse or 
children, §30-2-108. 
Minors. 
Wages of deceased employee payable to 
children, §30-2-103. 
Surviving spouse. 
Wages of deceased employee payable to 
surviving spouse, §30-2-103. 


ENOCH ARDEN STATUTE. 
Decedents’ estates. 
Absentees’ estates. 
Effect of absence, §30-3-102. 


ESCAPE. 
Mental health service recipients. 
Aiding or abetting, §33-3-904. 
Residential service recipients. 
Unauthorized leave from facilities, 
§33-4-106. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from. 
Runaways from mental health, 
substance abuse or intellectual and 
developmental disabilities 
department facilities. 
Custodian upon return, §33-3-411. 


ESCHEAT. 
Attorney general. 
Personal property. 

Suit involving escheat property. 

Duties of attorney general, §31-6-109. 

Intestate succession. 
Procedure, §31-2-109. 
Personal property. 
Action to recover personal property. 

Appeals. 

Right of appeal, §31-6-122. 

Duties of treasurer and attorney general, 

§31-6-109. 
Applicability of chapter. 

Excepted property, §31-6-121. 
Attorney general. 

Suit involving escheat property. 

Duties of attorney general, §31-6-109. 
Claims for property of decedent, §31-6-119. 
Disposition of property, §31-6-116. 

Right of appeal, §31-6-122. 

When no heir appears, §31-6-101. 
Exceptions to chapter, §31-6-121. 
Intangible property, §31-6-105. 

Subject to administration in state, 

§31-6-106. 
Intervention permitted, §31-6-111. 
Joinder. 
Treasurer joined in certain cases, 
§31-6-114. 
Jurisdictions. 

Proceedings in other states, §31-6-115. 
Procedure for escheat. 

Right of appeal, §31-6-122. 
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ESCHEAT —Cont’d 
Personal property —Cont’d 
Reports. 
Property which may be subject to escheat, 
§31-6-107. 
Retention, §31-6-108. 
Rules and regulations. 
Authority of treasurer to make, 
§31-6-120. 
Sales. 
Determination of title. 
Sale pending determination, §31-6-113. 
State treasurer. 
Action to recover personal property. 
Duties of treasurer, §31-6-109. 
Joinder in certain cases, §31-6-114. 
Surrender, §31-6-108. 
Tangible property. 
Customarily kept in state, §31-6-103. 
Subject to administration in state, 
§31-6-104. 
Title. 
Determination of, §31-6-112. 
Sale pending determination, §31-6-113. 
Real property. 
Disposition of real estate when no heir 
appears, §31-6-102. 


ESTATES. 
Absentees’ estates, §§30-3-101 to 30-3-210. 
Homestead assignment, §§30-2-201 to 
30-2-211. 
Intestate succession. 
General provisions, §§31-2-101 to 31-2-109. 
Inventory of estate, §§30-2-301 to 30-2-324. 


ESTATE TAX. 
Apportionment. 

Proration of federal estate tax and 
Tennessee inheritance or estate taxes, 
§30-2-614. 

Proration, §30-2-614. 

Tennessee inheritance or estate taxes and 

federal estate tax, §30-2-614. 
Wills. 

Formulas deemed to refer to federal estate 
and generation-skipping transfer tax 
law, §32-3-113. 


EVIDENCE. 
Decedents’ estates. 
Executors and administrators. 
Bonds, surety. 
Action on bond. 
Certified copy of bond sufficient as 
evidence, §30-1-208. 
Settlement. 
Prima facie evidence when recorded, 
§30-2-610. 
Sale of land to pay debts. 
Proof of exhaustion of personal estate, 
§30-2-404. 
Executors and administrators. 
Bonds, surety. 
Actions on bond. 
Certified copy of bond sufficient as 
evidence, §30-1-208. 
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EVIDENCE —Cont’d 
Executors and administrators —Cont’d 
Settlement. 
Prima facie evidence when recorded, 
§30-2-610. 
Mental health service recipients. 
Commitment, §33-3-612. 
Clear and convincing requisite for 
commitment, §33-3-617. 
Transfers of service recipients. 
Judicial review of transfer, §33-3-707. 
Preponderance, §33-3-710. 
Wills. 
Contested wills, §32-4-105. 
Probate of wills. 
Contest, §32-4-105. 
Copies as evidence, §32-2-108. 
Original. 
When to be produced, §32-2-109. 


EXECUTION OF WILLS, §§32-1-101 to 
32-1-113. 


EXECUTIONS. 
Decedents’ estates. 
Minors. 
Support allowance for year. 
Exemption from debts or execution, 
§30-2-102. 
Sale of land to pay debts. 
Creditor serving as administrator. 
Proceeding in equity against heir. 
Execution against property in heir’s 
hands, §30-2-407. 
Debt sued on prior to deceased’s death, 
§30-2-409. 
Scire facias. 
Execution issuing against realty, 
§30-2-414. 
Surviving spouse. 
Support allowance for year. 
Exemption from execution, §30-2-102. 


EXECUTORS AND ADMINISTRATORS. 
Abatement, revival and survival of 
actions. 
Claims against estate. 
Pending actions considered legally filed 
demands. 
Manner of revival, §30-2-320. 
Premature suits, §30-2-502. 

Accounts and accounting, §30-2-601. 
Appeal from final settlement, §30-2-609. 
Balance. 

Payment into clerk’s office. 
Failure to pay balance. 
Award of execution against personal 
representative, §30-2-612. 
Canceled checks included with accounting, 
§30-2-601. 
Charges and discharges. 
Reasonable compensation credited to 
accounting party, §30-2-606. 
Citation. 
Disobedience of citation, §30-2-613. 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Accounts and accounting —Cont’d 
Citation to appear and settle. 
Failure to settle accounts as prescribed, 
§30-2-602. 
Clerk. 
Appeal from clerk to court. 

Exceptions to account, §30-2-607. 
Duty to take estate accounts, §30-2-601. 
Fees, §30-2-611. 

Continuance of settlement, §30-2-605. 
Delinquency. 
List of delinquents to be returned. 

Indictments issued without prosecutor, 

§30-2-613. 
Penalty, §30-2-613. 
Examination of representative under oath, 

§30-2-604. 

Exceptions to account. 

Appeal from clerk to court, §30-2-607. 
Fees of clerk, §30-2-611. 
Final settlement by court. 

Appeal from, §30-2-609. 
Frequency of account to clerk, §30-2-601. 
Incomplete inventory. 

Effect, §30-2-608. 
Judgment of court. 

Appeal, §30-2-609. 
Notice to interested parties, §30-2-603. 
Penalties. 

Delinquency. 

Fine for delinquency, §30-2-613. 

Reports or statements in lieu of accounting, 

§30-2-601. 

Failure to file status report, §30-2-602. 
Resignation of representatives. 
Petitioner to settle accounts, §30-1-112. 
Settlement. 
Appeal from, §30-2-609. 
Prima facie evidence when recorded, 
§30-2-610. 
Time for accounting, §30-2-601. 
Time period for settlement, §§30-1-404, 
30-2-322, 30-2-601. 
Waiver. 
Reports or statements in lieu of 
accounting, §30-2-601. 
Failure to file status report, §30-2-602. 
Actions. 
Actions against representative. 
Death. 
Proceedings on judgment against 
deceased, §30-2-507. 
Bonds, surety. 
Certified copy of bond sufficient as 
evidence, §30-1-208. 
Costs of suit, §30-1-208. 
Recovery on bond by several parties, 
§30-1-208. 
Suit on bond, §30-1-208. 
Judgments. 
Judgment on confession or default 
voidable, §30-2-502. 
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EXECUTORS AND ADMINISTRATORS 

—Cont’d 

Actions —Cont’d 
Judgments —Cont’d 
Judgments against deceased. 
Revival, §30-2-503. 

Revival of judgments against deceased, 
§30-2-507. 

Revival of judgments obtained by 
representative of decedent, §30-2-714. 

Next of kin. 
Suits by next of kin. 
Recovery of assets after close of estate, 
§30-2-714. 
Pendente lite. 
Appointment authorized, §30-1-108. 
Premature suits. 
Abatement, §30-2-502. 
Taxation. 
State tax lien. 
Exception to limitation on actions 
against estate, §30-2-501. 
Waste or misappropriation of assets by 
personal representative. 
Executions. 
Deceased representative. 
Procedure, §30-2-507. 
General sessions court’s execution 
against representative, §30-2-506. 
Return made to circuit court, 
§30-2-505. 
Liability not affected by part, §30-2-504. 
Administration of insolvent estates, 
§§30-5-101 to 30-5-105. 
Administrators with will annexed. 
Compliance with will by administrator, 
§30-1-207. 
Powers and authority, §30-1-115. 
Agriculture. 
Life estates. 

Apportionment of rents of farming land 
upon death of life tenant during year, 
§30-2-304. 

Appeals. 
Accounts and accounting. 

Exceptions to account. 

Appeal from clerk to court, §30-2-607. 
Appointment. 
Chancery courts. 
Appointment of administrator, 
§§30-1-301 to 30-1-311. 
Claims against estate. 
Nonjury trials, §30-2-315. 
Judgment of court. 

Appeal to court of appeals or supreme 

court, §30-2-609. 
Letters of administration. 

Determination of appeal, §30-1-107. 

Grant appealable, §30-1-107. 

Time for appeal, §30-1-107. 

Letters testamentary. 

Determination of appeal, §30-1-107. 

Grant appealable, §30-1-107. 

Time for appeal, §30-1-107. 
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EXECUTORS AND ADMINISTRATORS 

—Cont’d 

Appeals —Cont’d 
Suits pending in appellate court, §30-1-103. 
Appointment of administrator by 
chancery courts, §§30-1-301 to 

30-1-311. 

Apportionment of estate and inheritance 

taxes, §30-2-614. 

Assets. 
Recovery of assets after close of estate. 

Revival of judgments obtained by 
representative of decedent, §30-2-714. 

Suits by next of kin, §30-2-714. 

Bankruptcy and insolvency. 
Insolvent estates. 
Administration, §§30-5-101 to 30-5-105. 
Bonds, surety. 
Action on bond, §30-1-208. 

Certified copy of bond sufficient as 
evidence, §30-1-208. 

Costs of suit, §30-1-208. 

Adding sureties, §30-1-202. 
Amount, §30-1-201. 

Increasing amounts of bond, §30-1-202. 
Appointment of administrators, §30-1-306. 
Evidence. 

Certified copy of bonds sufficient as 
evidence in action on bond, 
§30-1-208. 

Form of bond, §30-1-203. 

Validity of bond not dependent upon 
form, §30-1-205. 

Liability for performance of trusts, 
§30-1-204. 

Public administrators, guardians and 
trustees. 

Renewal, §30-1-408. 

Required, §30-1-401. 

Recovery on bond by several parties, 
§30-1-208. 

Required, §30-1-201. 

Validity of bond not dependent upon form, 
§30-1-205. 

Will excusing giving of bond. 

Bond may be required upon petition of 
interested person. 

Order of court to give bond, §$30-1-207. 

Administrator appointed upon 

personal representative’s 
noncompliance with order, 
§30-1-207. 

Service of petition, §30-1-207. 

Order of court to give bond, §30-1-207. 
Chancery courts. 
Appointment of administrator. 

Ad litem administrators. 

Grounds for appointment, §30-1-109. 

Bill to be filed in chancery court, 
§30-1-302. 

Contents of bill, §30-1-302. 
Creditor filing bill. 
Other creditors to be make parties, 
§30-1-303. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Chancery courts —Cont’d 
Appointment of administrator —Cont’d 
Bill to be filed in chancery court —Cont’d 

Next of kin filing bill on behalf of all, 
§30-1-304. 

Parties filing, §30-1-302. 

Purpose of bill, §30-1-302. 

Bonds, surety, §30-1-306. 
Guardian appointed for minor, §30-1-309. 
Insolvent estates. 

Administration conducted as that of 

insolvent estates, §30-1-311. 
Inventory of estate, §30-1-306. 
Jurisdiction, §30-1-301. 

Lapse of six months until appointment, 
§30-1-301. 
Minors. 

Guardian appointed for minor, 
§30-1-309. 

Party to proceedings in court upon 
appointment, §30-1-308. 
Receivers in chancery. 

Administrator to be under 
responsibilities of receiver in 
chancery, §30-1-310. 

Removal. 
Successor appointed, §30-1-310. 
Reports. 

Administrator to make reports as 

receiver in chancery, §30-1-310. 
Sale of perishable property. 

Judge or chancellor may order, 

§30-1-307. 
Terms of appointment, §30-1-305. 
Circuit courts. 
Claims against estate. 
Exceptions to claim. 

Trial by circuit court where jury 

demanded, §30-2-314. 
Jurisdiction. 
Concurrent jurisdiction with probate 
court, §30-2-314. 
Claims against estate. 
Abatement, revival and survival of actions. 
Pending actions considered legally filed 
demands. 

Manner of revival, §30-2-320. 

Actions pending at death. 
Legally filed demands. 

Revival against personal 

representative, §30-2-320. 
Advances for real property maintenance 
expenses, §30-2-323. 
Amendment of claim, §30-2-307. 
Exception to amended claim, §30-2-314. 
Bankruptcy and insolvency. 
Notice of insolvency, §30-5-102. 
Contents, §30-5-103. 
Bar of claim. 
Failing to file within prescribed time 
period, §30-2-307. 
Time limitation, §30-2-310. 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Claims against estate —Cont’d 
Circuit court. 
Certification of papers to circuit court, 
§30-2-314. 
Exceptions to claim. 
Trial by circuit court where jury 
demanded, §30-2-314. 
Jurisdiction. 
Concurrent jurisdiction with probate 
court, §30-2-314. 
Trial by circuit court, §30-2-314. 
Clerks of court. 
Filing, §30-2-307. 
Written notice to personal 
representative and attorney of 
record, §30-2-313. 
Contested or unmatured claims. 
Sufficient funds or assets to be set aside, 
§30-2-317. 
Dismissal of case without prejudice 
following notice, §30-2-324. 
Entry of claim, §30-2-312. 
Exceptions to claim, §30-2-313. 
Filing, §30-2-314. 
Filing, §30-2-307. 
Fee for filing, $30-2-312. 
Notice. 
Written notice given, §30-2-313. 
Statute of limitations arrested by filing 
claim, §30-2-309. 
Time limitation, §$30-2-307, 30-2-310. 
Triplicate copies of pleadings as claims, 
§30-2-308. 
Waiver of filing claims under one 
thousand dollars, §30-2-311. 
Payment, §30-2-311. 
Insolvency. 
Notice of insolvency, §30-5-102. 
Contents, §30-5-103. 
Judgment on claims where no exceptions 
filed, §30-2-316. 
Jurisdiction. 
Concurrent jurisdiction. 
Probate courts and circuit courts, 
§30-2-314. 
Nonpreferred claims. 
Payment of nonpreferred claims prior to 
time fixed for payment. 
Liability should estate proved 
insolvent, §30-2-318. 
Notice. 
Dismissal of case without prejudice 
following notice, §30-2-324. 
Exceptions to claim. 
Certification of papers containing 
demand for jury trial, §30-2-314. 
Filing. 
Written notice, §30-2-313. 
Insolvency, §30-5-102. 
Contents, §30-5-103. 
Payment, §§30-2-314, 30-2-317. 
Preferred claims. 
Payment prior to time fixed for 
payment, §30-2-318. 


INDEX 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Claims against estate —Cont’d 
Payment —Cont’d 
Time for payment, §30-2-319. 
Priority of claims, §30-2-317. 


Payment of preferred claims prior to time 


fixed for payment, §30-2-318. 
Property maintenance expenses, §30-2-323. 
Residuary beneficiaries. 

Notice of filing claim. 

Fee of clerk of court for providing, 
§30-2-312. 
Required, §30-2-313. 

Personal representative to provide 
information to clerk of court 
regarding, §30-2-307. 

TennCare (medical assistance). 

Time-barred claims, §30-2-310. 

Time. 
Computation of time, §30-2-321. 
Payment, time for, §30-2-319. 
Trials. 

Certification of papers to and trial by 
circuit court, §30-2-314. 

Circuit court to try, §30-2-314. 

Jury trial upon demand, §30-2-313. 

Exceptions to claim, §30-2-314. 

Nonjury trial. 

Actions independent from claims 
against estate. 

Effect, §30-2-315. 

Appeals, §30-2-315. 
Court trying case, §30-2-315. 
Time of trial, §30-2-315. 
Clerks of court. 
Claims against estate. 
Filing, §30-2-307. 
Written notice to personal 
representative and attorney of 
record, §30-2-313. 
Insolvent estates. 
Administration. 
Clerk’s report setting forth clerk’s 
findings, §30-5-105. 
Compensation. 
Accounts and accounting. 
Reasonable compensation credited to 
accounting party, §30-2-606. 
Public administrators, guardians and 
trustees, §30-1-407. 
Compromise and settlement. 
Citation to appear and settle. 
Failure to settle accounts as prescribed, 
§30-2-602. 
Contempt. 
Citation to appear and settle. 
Disobedience, §30-2-602. 
Continuance of settlement, §30-2-605. 
Distribution of estates. 

Final settlement, §30-2-701. 

Failure to settle accounts as prescribed. 

Citation to appear and settle, §30-2-602. 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Compromise and settlement —Cont’d 
Recordation. 
Prima facie evidence when recorded, 
§30-2-610. 
Conflict of laws. 
Suits pending in courts composed of more 
than one county, §30-1-103. 
Contempt. 
Compromise and settlement. 
Citation to appear and settle. 
Disobedience, §30-2-602. 
Continuance of decedent’s business. 
Authority of personal representative, 
§30-2-322. 
Revocation or modification of authority to 
continue, §30-2-322. 
Counties. 
Suits pending in courts composed of more 
than one county, §30-1-103. 
Cum testamento annexo. 
Compliance with will by administrator, 
§30-1-207. 
Powers and authority, §30-1-115. 
Death. 
Public administrators, guardians and 
trustees. 
Filling vacancy, §30-1-403. 
Debtors and creditors. 
Chancery courts. 
Appointment of administrators. 
Creditor filing bill, §30-1-303. 
Intestate succession. 
Preference in granting letters of 
administration, §30-1-106. 
Property of debtor all assets, §30-2-305. 
Qualifications of personal representatives. 
Notice to creditors, §30-2-306. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
Debts. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
Declining to serve as personal 
representative, §30-1-112. 
Defaults. 
Actions against estates. 
Judgment on confession or default 
voidable, §30-2-502. 
Definitions, §30-3-118. 
Distribution of estates. 
Actions. 
Next of kin. 
Suits by next of kin, §30-2-714. 
Claimants. 
Application to compel payment of 
distributive share or legacy. 
Allegations, §30-2-710. 
Determined summarily, §30-2-710. 
Distribution in kind. 
Agreements with beneficiaries and 
governmental authorities, 
§30-2-713. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Distribution of estates —Cont’d 
Claimants —Cont’d 
Application to compel payment of 
distributive share or legacy —Cont’d 

Establishment of right as legatee or 
distributee, §30-2-711. 

Form of suit, §30-2-710. 

Jurisdiction, §30-2-710. 

Proceedings, §30-2-710. 

Verification of application, §30-2-710. 
Close of estate. 

After expiration of period prescribed for 
filing claims, §30-2-307. 
Insolvent estates. 
No objections filed, §30-5-103. 
Recovery of assets after close. 

Revival of judgments obtained by 
representative of decedent, 
§30-2-714. 

Suits by next of kin, §30-2-714. 
Compelling distribution, §30-2-710. 
Hearings. 

Insolvent estates. 
Hearing on objection to proposed plan 
of distribution, §30-5-104. 
Insolvent estates. 
Clerk’s report setting forth findings, 
§30-5-105. 
Close of estate. 
No objections filed, §30-5-103. 
Proposed plan of distribution. 

Hearing on objections to plan, 
§30-5-104. 

No objections filed, §30-5-103. 

Judgments. 
Revival of judgments obtained by 


representative of decedent, §30-2-714. 


Missing distributees. 

Disposition of shares, §30-2-703. 
Procedure for payment of shares, 
§30-2-702. 

Settlement. 

Final settlement, §30-2-701. 

Time for distribution, §30-2-710. 

Estate tax. 

Apportionment of federal estate tax and 
Tennessee estate or inheritance tax, 
§30-2-614. 

Evidence. 
Bonds, surety. 
Actions on bond. 
Certified copy of bond sufficient as 
evidence, §30-1-208. 

Settlement. 

Prima facie evidence when recorded, 
§30-2-610. 
Executions. 

Accounts and accounting. 

Failure to pay into clerk’s office. 
Award of execution against personal 
representative, §30-2-612. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 

Executions —Cont’d 

Suits against personal representative. 
Waste or misappropriation of assets. 
Death of debtor. 

Procedure, §30-2-507. 
Procedure generally, §30-2-506. 
Return made to circuit court, 

§30-2-505. 

Fees. 

Claims against estate. 

Filing fee, §30-2-312. 

Fines. 

Accounts and accounting. 

Delinquency, §30-2-613. 

Forms. 

Bonds, surety of executor or administrator, 
§30-1-203. 

Validity of bond not dependent upon 

form, §30-1-205. 

Notice to creditors of qualification of 
personal representative, §30-2-306. 

Guardians. 

Appointment of administrators. 

Guardian appointed for minor, §30-1-309. 

Hearings. 

Insolvent estates. 

Administration. 
Proposed plan of distribution. 

Hearing on objection to, §30-5-104. 

Homestead assignment generally, 

§§30-2-201 to 30-2-211. 

Incompetent, persons adjudicated as. 
Disposition of shares, §30-2-703. 
Procedure for payment of shares, §30-2-702. 

Inheritance tax. 

Apportionment of federal estate taxes and 
Tennessee estate or inheritance tax, 
§30-2-614. 

Insolvent estates. 

Administration, §§30-5-101 to 30-5-105. 

Claims against estate. 
Notice of insolvency, §30-5-102. 
Clerk’s reports setting forth findings, 
§30-5-105. 
Exceptions to. 
Court to determine matter, 
§30-5-105. 
No exceptions filed. 
Judgment of court, §30-5-105. 
Closing of estates. 
No objections filed, §30-5-103. 
Distribution of estate. 
Hearing on objections to proposed plan, 
§30-5-104. 
No objections filed. 
Executing proposed plan, §30-5-103. 
Hearings. 
Objections to proposed plan of 
distribution, §30-5-104. 
Initiation, §30-5-101. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Insolvent estates —Cont’d 
Administration —Cont’d 
Judgments and decrees. 
Clerk’s report setting forth clerk’s 
findings. 
No exceptions filed, report to become 
judgment of court, §30-5-105. 
Notice of hearing on objection to proposed 
plan of distribution, §30-5-104. 
Notice of insolvency, §30-5-102. 
Contents, §30-5-103. 
Effect of no objections, §30-5-103. 
Objections. 
Notice of insolvency. 
Effect of no objections, §30-5-103. 
Petition. 
Administration initiated by filing, 
§30-5-101. 
Reports. 
Clerk’s report setting forth clerk’s 
findings, §30-5-105. 
Service of process. 
Notice of insolvency, §30-5-102. 
Intestate succession. 
Preference in granting of letters, §30-1-106. 
Inventory of estate. 
Appointment of administrator, §30-1-306. _ 
Manner of making, §30-2-301. 
Recordation, §30-2-302. 
Return, §30-2-301. 
Successor administrator, §30-1-113. 
Time. 
Computation of time, §30-2-321. 
Judgments and decrees. 
Claims against estate. 
Judgment on claims where no exception 
filed, §30-2-316. 
Insolvent estates. 
Clerk’s report setting forth findings. 
No exceptions filed with clerk. 
Report to become judgment of court, 
§30-5-105. 
Jurisdiction. 
Chancery courts. 
Appointment of administrator, §30-1-301. 
Claims against estate. 
Concurrent jurisdiction. 
Probate courts and circuit courts, 
§30-2-314. 
Letters of administration. 
Court having jurisdiction to grant, 
§30-1-102. 
Jury. 
Claims against estate. 
Jury trial upon demand, §30-2-313. 
Letters of administration. 
Appeals. 
Appeal from grant, §30-1-107. 
Determination of appeal, §30-1-107. 
Time for appeal, §30-1-107. 
Suit pending in appellate court, 
§30-1-103. 
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EXECUTORS AND ADMINISTRATORS 

—Cont’d 

Letters of administration —Cont’d 
Authority to enter upon administration. 
Letter required, §30-1-101. 
Certified copy. 
Validity, §30-1-105. 
Contents of application, §30-1-117. 
Court having jurisdiction to grant, 
§30-1-102. 
Intestate succession. 
Preferences in granting, §30-1-106. 
Minors. 

Right to specific property until letters 
granted, §30-2-101. 

Nonresident decedents, §30-1-103. 
Notice to creditors of qualification of 

personal representative, §30-2-306. 
Public administrators, guardians and 

trustees, §§30-1-404, 30-1-405. 
Recording of letters, §30-1-105. 
Surviving spouse. 

Right to specific property, §30-2-101. 

Venue. 

Court granting letters where suit in 
chancery court involved, §30-1-103. 

Court granting letters where suit pending 
in appellate court, §30-1-103. 

Letters testamentary. 
Appeals. 

Appeal from grant, §30-1-107. 
Determination of appeal, §30-1-107. 
Time for appeal, §30-1-107. 

Suits pending in appellate court, 

§30-1-103. 
Authority to enter upon administration. 

Letter required, §30-1-101. 

Certified copy. 
Validity, §30-1-105. 
Contents of application, §30-1-117. 
Nonresident decedents, §30-1-103. 
Notice to creditors of qualification of 
personal representative, §30-2-306. 
Oath of representatives, §30-1-111. 
Preferences in granting, §30-1-106. 
Public administrators, guardians and 
trustees, §§30-1-404, 30-1-405. 
Recording of letters, §30-1-105. 
Venue. 

Court granting letters where suit in 
chancery court involved, §30-1-103. 

Court granting letters where suit pending 
in appellate court, §30-1-103. 

Liens. 
State tax lien. 
Limitation on actions, §30-2-501. 
Life estates. 
Agricultural lands. 

Rents apportioned for farming land upon 
death of life tenant during year, 
§30-2-304. 

Rents apportioned upon death of life 
tenant, §30-2-304. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Limitation of actions. 
Actions by creditors against estates, 
§30-2-501. 
Claims against estate. 
Filing. 
Bar of claims. 
Time limitation, §§30-2-307, 
30-2-310. 
Statute of limitations arrested by filing 
claim, §30-2-309. 
Premature suits. 
Abatement, §30-2-502. 
Time within which administration may be 
granted, §30-1-110. 
Waste or misappropriation of assets by 
personal representative. 
Liability of personal representative not 
affected by part, §30-2-504. 
Minors. 
Appointment of administrators. 


Guardian appointed for minor, §30-1-309. 


Disposition of shares, §30-2-703. 
Letters of administration. 
Right of minor children to specific 
property until letters granted, 
§30-2-101. 


Procedure for payment of shares, §30-2-702. 


Misappropriation of assets. 
Death of debtor. 
Procedure generally, §30-2-507. 
Execution against representative. 
Procedure generally, §30-2-506. 
Return made to circuit court, §30-2-505. 
Exemption of personal representative, 
§30-2-504. 
Statute of limitation applicable, §30-2-504. 
Missing distributees. 
Disposition of shares, §30-2-703. 


Procedure for payment of shares, §30-2-702. 


Nonresidents. 
Address of nonresident to be given to 
probate court clerk, §30-1-104. 
Appointments, §30-1-116. 
Letters of administration, §30-1-103. 
Granting letters, $30-1-103. 
Letters testamentary, §30-1-103. 
Service of process. 
Probate court clerk to receive service, 
-§30-1-104. 
Notice. 
Claims against estate. 
Exceptions to claim. 
Certification of papers containing 
demand for jury trial, §30-2-314. 
Filing. 
Written notice given of filing claim, 
§30-2-313. 
Insolvent estates. 
Hearing on objection to proposed plan of 
distribution, §30-5-104. 
Notice of insolvency, §30-5-102. 
Contents, §30-5-103. 


INDEX 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Notice —Cont’d 
Insolvent estates —Cont’d 
Notice of insolvency —Cont’d 
Effect of no objections, §30-5-103. 
Legatees or devisees. 
Notice of person or entity as beneficiary, 
§30-2-301. 
Letters of administration. 
Creditors to be notified of qualification of 
personal representative, §30-2-306. 
Letters testamentary. 
Creditors to be notified of qualification of 
personal representative, §30-2-306. 
Resignation of representatives. 
Notice to legatees, §30-1-112. 
Oaths, §30-1-111. 
Examination of representative under oath, 
§30-2-604. 
Public administrators, guardians and 
trustees, §30-1-401. 
Parties. 
Bonds, surety. 
Multiple parties. 
Recovery on bond, §30-1-208. 
Pendente lite administrator. 
Appointment authorized, §30-1-108. 
Personal property. 
Sale of decedent’s effects, §30-2-303. 
Petitions. 
Account settlements, §30-1-112. 
Insolvent estates. 
Administration. 
Initiated by filing, §30-5-101. 
Resignation. 
Method of resignation, §30-1-112. 
Probate administration. 
Time period for settlement of estate, 
§§30-1-404, 30-2-322, 30-2-601. 
Procedure for removal, §30-3-119. 
Public administrators, guardians and 
trustees. 
Applicability of laws, §30-1-402. 
Appointment, §30-1-401. 
Declining to serve. 
Successor trustee. 
Appointment by court, §30-1-404. 
Bonds, surety, §30-1-401. 
Renewal, §30-1-408. 
Compensation for services, §30-1-407. 
Court to approve, §30-1-407. 
Death. 
Filling vacancy, §30-1-403. 
Declining to serve. 
Successor trustee. 
Court to appoint, §30-1-404. 
Duties. 
Applicable duties, §30-1-402. 
Application to probate court on default of 
appointed administrator or guardian, 
§30-1-404. 
Letters of administration or guardianship. 
Duty to apply to probate court, §30-1-404. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Public administrators, guardians and 
trustees —Cont’d 
Letters of administration or guardianship 
—Cont’d 
Notice given persons entitled to serve. 
Effect of nonappearance, §30-1-406. 
When granted, §30-1-405. 
Oath, §30-1-401. 
Penalties, §30-1-402. 
Recordation. 
Public trustee to file accountings 
annually with the court, §30-1-404. 
Removal. 
Filling vacancy, §30-1-403. 
Renewal of bonds, §30-1-408. 
Resignation. 
Successor trustee. 
Appointment by court, §30-1-404. 
Rules. 
Applicable rules, §30-1-402. 
Terms of office, §30-1-401. 
Vacancies. 
Filling upon death or removal, §30-1-403. 
Publication. 
Notice to creditors of qualification of 
personal representative, §30-2-306. 
Public trustees, §§30-1-401 to 30-1-408. 
Real property. 
Vesting of estate. 
When personal representative controls 
realty of decedent, §31-2-103. 
Receipts. 
Executed for legacy or share, §30-2-707. 
Refunding bonds. 
Filing, §30-2-705. 
Recording, §30-2-705. 
Required, §30-2-704. 
Scire facias against obligors in refunding 
bond, §30-2-706. 
Judgment and execution, §30-2-706. 
Verity of bond, §30-2-705. 
Registration of instruments. 
Inventory of estate, §30-2-302. 
Letters of administration, §30-1-105. 
Letters testamentary, §30-1-105. 
Public administrators, guardians and 
trustees. 
Public trustee to file accountings 
annually with the court, §30-1-404. 
Settlement. 
Prima facie evidence when recorded, 
§30-2-610. 
Removal. 
Procedure, §30-3-119. 
Rents. 
Agricultural lands. 
Apportionment of rents of farming land 
upon death of life tenant, §30-2-304. 
Life estates. 
Apportionment of rents upon death of life 
tenant, §30-2-304. 


640 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Reports. 
Insolvent estates. 
Clerk’s report setting forth clerk’s 
findings, §30-5-105. 
Resignation. 
Method, §30-1-112. 
Notice to legatees, §30-1-112. 
Petition, §30-1-112. 
Settlement of accounts, §30-1-112. 
Successor administrator, §§30-1-112, 
30-1-113. 
Salaries. 
Public administrators, guardians and 
trustees, §30-1-407. 
Sale of decedent’s effects. 
Authority of personal representative, 
§30-2-303. 
To whom sales prohibited, §30-2-303. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
Scire facias. 
Refunding bonds. 
Writ against obligors and refunding bond, 
§30-2-706. 
Service of process. 
Compromise and settlement. 
Citation to appear and settle, §30-2-602. 
Insolvent estates. 
Notice of insolvency, §30-5-102. 
Nonresidents. 
Service upon probate court clerk 
consented to, §30-1-104. 
Settlement of estates. 
Time period for settlement, §§30-1-404, 
30-2-322, 30-2-601. 
Statute of limitations. 
Actions by creditors against estates, 
§30-2-501. 
Claims against estate. 
Filing. 
Bar of claims. 
Time limitation, §§30-2-307, 
30-2-310. 
Statute of limitations arrested by filing 
claim, §30-2-309. 
Premature suits. 
Abatement, §30-2-502. 
Time within which administration may be 
granted, §30-1-110. 
Waste or misappropriation of assets by 
personal representative. 
Liability of personal representative not 
affected by part, §30-2-504. 
Successor administrator. 
Appointment upon resignation, §30-1-112. 
Corpus of estate turned over to successor, 
§30-1-113. 
Inventory, §30-1-113. 
Time for making inventory, §30-1-113. 
Surviving spouse. 
Letters of administration. 
Right to specific property until letters 
granted, §30-2-101. 
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EXECUTORS AND ADMINISTRATORS 

—Cont’d 

Taxation. 
Actions against estate. 
Limitation on actions against estate. 
Exemptions. 
State tax lien, §30-2-501. 
Federal estate taxes. 

Prorated equitably among beneficiaries 
and persons interested in estate, 
§30-2-614. 

Failure to allocate tax. 
Procedure for adjudication, 
§30-2-614. 
Proration. 

Federal estate taxes and Tennessee 
inheritance or estate taxes, 
§30-2-614. 

Time. 
Claims against estate. 

Computation of time, §30-2-321. 

Distribution, §30-2-710. 
Inventory of estate. 
Computation of time, §30-2-321. 
Transfer of administration to new 
county. 
Fees, §30-1-114. 
Method of transfer, §30-1-114. 
Transcript to be filed, §30-1-114. 
Trials. 
Claims against estate. 

Exceptions to claims. 

Trial by circuit court where jury 
demanded, §30-2-314. 

Jury trial upon demand, §30-2-313. 

Trial of disputed claims where no jury 
demanded, §30-2-315. 

Venue. 
Letters of administration. 

Court granting letters where suit in 
chancery court involved, §30-1-103. 

Court granting letters where suit pending 
in appellate court, §30-1-103. 

Nonresident decedents, §30-1-103. 

Letters testamentary. 

Court granting letters where suit in 
chancery court involved, §30-1-103. 

Court granting letters where suit pending 
in appellate court, §30-1-103. 

Nonresident decedents, §30-1-103. 

Vesting of estate. 
When personal representative controls 
realty of decedent, §31-2-103. 
Waste. 
Actions against estates. 

Waste of assets by personal 
representative. 

Liability not affected by part, 
§30-2-504. 
Actions against personal representative. 

Executions. 

General sessions court’s execution 
against personal representative. 
Proceedings on justice’s execution, 
§30-2-506. 
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EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Waste —Cont’d 
Actions against personal representative 
—Cont’d 
Executions —Cont’d 
General sessions court’s execution 
against personal representative 
—Cont’d 
Return made to circuit court, 
§30-2-505. 
Statute of limitation applicable, 
§30-2-504. 
Scire facias. 
Plea of sufficient assets, waste or 
concealment, §30-2-413. 
Wills. 
Administrators with will annexed. 
Powers and authority, §30-1-115. 
Discovery of will purporting to be last will 
and testament of decedent. 
Mailing to personal representatives, 
§32-1-113. 


EXTRADITION. 
Mental health, §§33-9-101 to 33-9-109. 
Agent for executive authority. 
Appointment, §33-9-103. 
Failure to appear. 
Fugitive discharged, §33-9-104. 
Power of agent, §33-9-106. 
Construction and interpretation, §33-9-109. 
Costs, §33-9-105. 
Definitions, §33-9-101. 
Discharge of fugitive. 
Agent not appearing, §33-9-104. 
Executive authority. 
Defined, §33-9-101. 
Demand for return of fugitive, §33-9-107. 
Procedure, §33-9-103. 
Persons subject to, §33-9-102. 
Procedure, §33-9-103. 
Return of fugitive. 
Demand, §33-9-107. 
Statute of limitations, §33-9-108. 
Transmitting fugitive back to state. 
Power of agent, §33-9-106. 
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FACSIMILE FILING OF PAPERS. 
Mental health proceedings. 
Telefax transmission of pleadings and 
certificates, §33-3-506. 


FAX FILING OF PAPERS. 
Mental health proceedings. 
Telefax transmission of pleadings and 
certificates, §33-3-506. 


FEES. 
Decedents’ estates. 
Claims against estate. 
Filing fee, §30-2-312. 
Executors and administrators, §30-2-312. 
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FEES —Cont’d 
Executors and administrators. 
Claims against estate. 
Filing fee, §30-2-312. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services. 
Inspections, §33-2-413. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Inspections, §33-2-413. 
Wills. 
Deposit of wills. 
Certificate of deposit, §32-1-112. 


FELONIES. 
Decedents’ estates. 
Affidavits of heirship. 
Falsely swearing by affiant, §30-2-712. 
Intellectual disabilities. 
Mandatory community-based services. 

Incompetent to stand trial, felony 
defendant, §33-5-501. 

Not guilty by reason of insanity based on 
intellectual disability, felony 
defendant, §33-5-502. 

Mental health service recipients. 
Commitment. 

Wrongful hospitalization or admission, 

§33-3-901. 
Escape. 

Aiding or abetting, §33-3-904. 

Inciting to violence, §33-3-904. 
Residential service recipients. 

Certificate of need for commitment for 

care and treatment. 
Execution of certificate without 
observation, §33-4-108. 
Supplying drugs, firearms, etc., to recipient, 
§33-3-904. 


FIDUCIARIES. 

Disclaimer of property interests. 
Definition of fiduciary, §31-7-102. 
Delivery of disclaimer. 

Recipients, §31-7-112. 
Power of appointment held in fiduciary 
capacity, §31-7-111. 
Power to disclaim, §31-7-105. 

Mental health service recipients. 
Acting for recipient. 

Evidence of fiduciary status, §33-3-102. 
Confidentiality of information. 
Consent to disclosure, §33-3-104. 


FINES. 
Decedents’ estates. 
Executors and administrators. 
Accounts and accounting. 
Delinquency, §30-2-613. 
Executors and administrators. 
Accounts and accounting. 
Delinquency, §30-2-613. 
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FINES —Cont’d 
Intellectual and developmental 
disabilities facilities. 
Conflicts of interest. 
Disclosure of interest in facilities. 
Failure to disclose, §33-2-1302. 
Licensing of facilities and services. 
Amount of civil penalties, §33-2-409. 
Discipline of licensees, §33-2-407. 
Sanctions against licensed entities. 
Types, §33-2-408. 
Service recipient protection trust fund. 
Disposition of civil penalties, §33-2-410. 
Mental health and substance abuse 
facilities. 
Conflicts of interest. 
Disclosure of interest in facilities. 
Failure to disclose, §33-2-1302. 
Licensing of facilities and services. 
Amount of civil penalties, §33-2-409. 
Discipline of licensees, §33-2-407. 
Sanctions against licensed entities. 
Types, §33-2-408. 
Service recipient protection trust fund. 
Disposition of civil penalties, §33-2-410. 


FINGERPRINTS. 
Intellectual and developmental 
disabilities. 
Department employees, volunteers and 
applicants, §33-2-1201. 
Facilities employees, §33-2-1202. 
Mental health. 
Department employees, volunteers and 
applicants, §33-2-1201. 
Facilities employees, §33-2-1202. 


FIREARMS AND OTHER WEAPONS. 
Mental health service recipients. 
Supplying drugs, firearms, etc to recipient. 
Felony, §33-3-904. 


FORCED SHARE ACT. 
Elective share of surviving spouse, 
§31-4-101. 


FOREIGN WILLS, §§32-5-101 to 32-5-110. 


FORFEITURES. 
Descent and distribution. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 


FORMS. 
Executors and administrators. 
Bonds of executor or administrator, 
§30-1-203. 
Validity of bond not dependent upon 
form, §30-1-205. 
Notice to creditors of qualification of 
personal representative, §30-2-306. 
Mental health. 
Declarations for mental health treatment. 
Standard form and explanatory 
information, §33-6-1014. 
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FRAUD. 
Decedents’ estates. 
Affidavits of heirship. 
False swearing by affiant. 
Penalty, §30-2-712. 
Descent and distribution. 
Conveyance to defeat share voidable, 
§31-1-105. 
Descent and distribution. 
Conveyance to defeat share voidable, 
§31-1-105. 


FRAUDULENT CONVEYANCES. 
Decedents’ estates. 
Elective share or distributive share. 
Voidability of conveyances to defeat, 
§$31-1-105. 
Husband and wife. 
Decedents’ estates. 
Voidability of conveyances to defeat 
elective share or distributive share, 
§31-1-105. 


FUGITIVES. 
Extradition. 
Mental health, §§33-9-101 to 33-9-109. 


FUNDS. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services. 
Service recipient protection trust fund, 
§33-2-410. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Service recipient protection trust fund, 
§33-2-410. 


FUTURE INTERESTS. 
Disclaimer of property interests, 
§31-7-106. 


G 


GENERAL ASSEMBLY. 
Mental health and intellectual and 
developmental disabilities. 
Programs dependent on general assembly 
funding, §33-1-204. 


GIFTS. 
Mental health service recipients. 
Employees receiving gifts from service 
recipients. 
Misdemeanor, §33-3-904. 


GIFT TAX. 
Disclaimer of property interests. 
Tax qualified disclaimer, §31-7-114. 


GRANTS. 

Comprehensive alcohol, tobacco and 
drug prevention program, §§33-10-501 
to 33-10-506. 

Intellectual and developmental 
disabilities. 

Powers of department, §§33-1-301, 
33-1-302. 
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GRANTS —Cont’d 
Mental health. 
Powers of department, §§33-1-301, 
33-1-302. 


GUARDIAN AND WARD. 
Executors and administrators. 
Appointment of administrators. 
Guardian appointed for minor, §30-1-309. 
Mental health. 
Children, services for. 
Outpatient treatment. 
Participation of parent, guardian, etc., 
§33-8-203. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Complaint for commitment. 
Who may file, §33-6-504. 
Voluntary admission. 
Release of child. 
Notifications, §33-6-208. 
Residential service recipients. 
Death of recipient. 
Notice to family, guardian, court, etc., 
§33-4-109. 
Notice of admission to family or guardian, 
§33-4-103. 
Public guardians, §§30-1-401 to 30-1-408. 
State mental health facilities. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 


GUILTY PLEAS. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, §33-6-805. 


H 


HABEAS CORPUS. 
Mental health service recipients, 
§§33-3-801 to 33-3-804. 
Discharge. 
Order of discharge, §33-3-804. 
Disposition of case. 
Authorized dispositions, §33-3-803. 
Mental condition of person seeking release. 
Determination, §33-3-802. 
Right to file writ, §33-3-801. 


HALF BLOOD. 
Intestate succession. 
Share of kindred, §31-2-107. 


HANDICAPPED PERSONS. 
Living wills. 
General provisions, §§$32-11-101 to 
32-11-113. 


HEALING ARTS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-113. 


HEALTH. 

Comprehensive alcohol, tobacco and 
drug prevention program, §§33-10-501 
to 33-10-506. 


INDEX 


HEALTH —Cont’d 
Counties. 
Alcohol abuse prevention. 

General provisions, §§33-10-401 to 
33-10-410. 

Powers of counties, §$33-10-405, 
33-10-407. 

County health departments. 
Alcohol abuse prevention. 

General provisions, §§33-10-401 to 

33-10-410. 
Department of health. 
Substance abuse. 

Substance use disorder treatment of 
pregnant women and women with 
children. 

Development, department 
responsibilities, §33-1-312. 
Facilities. 
Alcohol abuse prevention, §§33-10-401 to 
33-10-410. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 


HEALTH INSURANCE. 
Medical service plans. 
Mental health. 
Declarations for mental health treatment. 
Conditioning treatment or insurance on 
execution of declaration, 
§33-6-1012. 
Mental health. 
Declarations for mental health treatment. 
Conditioning treatment or insurance on 
execution of declaration, §33-6-1012. 


HEALTH MAINTENANCE 
ORGANIZATIONS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 
Mental health. 
Declarations for mental health treatment. 
Conditioning treatment or insurance on 
execution of declaration, §33-6-1012. 


HEARINGS. 
Decedents’ estates. 
Absentees’ estates. 
Conservators. 
Appointment, §§30-3-204 to 30-3-206. 
Final hearing and finding, §30-3-108. 
Insolvent estates. 
Administration. 
Proposed plan of distribution. 
Objections to, §30-5-104. 
Executors and administrators. 
Insolvent estates. 
Administration. 
Proposed plan of distribution. 
Hearing on objection to, §30-5-104. 
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HEIRS. 
Affidavits of heirship, §30-2-712. 
Afterborn heirs. 

Share, §31-2-108. 


HOLOGRAPHIC WILLS. 
Execution, §32-1-105. 
Requisites of certain wills, §32-1-110. 


HOME CARE ORGANIZATIONS. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services. 

Dual licensing under mental health 
provisions and health facilities 
provisions not required, §33-2-420. 

Duties and responsibilities of personal 
support services agencies, §33-2-421. 

Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 

Dual licensing under mental health 
provisions and health facilities 
provisions not required, §33-2-420. 

Duties and responsibilities of personal 
support services agencies, §33-2-421. 


HOMESTEAD ASSIGNMENT. 
Decedents’ estates, §§30-2-201 to 30-2-211. 


HOMESTEAD DESCENT. 
Surviving spouses, §31-1-104. 


HOMESTEAD EXEMPTIONS. 
Assignment of homesteads, §§30-2-201 to 
30-2-211. 
Survivorship. 
Failing to survive decedent by 120 hours, 
§31-3-108. 


HOMICIDE. 
Descent and distribution. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
Mental health. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Substantial likelihood of serious harm. 
Defined, §33-6-501. 
Murder. 
Descent and distribution. 
Felonious and intentional killing of 
decedent, effect, §31-1-106. 
First degree murder. 
Not guilty by reason of insanity, 
proceedings upon finding, §33-7-303. 


HOSPITALS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-113. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Exemptions, §33-2-403. 
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HUMAN SERVICES DEPARTMENT. 
Substance use disorder treatment of 
pregnant women and women with 
children. 
Development, department responsibilities, 
§33-1-312. 


HUSBAND AND WIFE. 
Curtesy. 

Abolished, §31-2-102. 
Decedents’ estates. 

Surviving spouse. 

Elective share, §§31-4-101 to 31-4-105. 

Dower. 

Abolished, §31-2-102. 
Fraudulent conveyances. 

Decedents’ estates. 

Voidability of conveyances to defeat 
elective share or distributive share, 
§31-1-105. 

Mental health. 
Decedents’ estates. 
Surviving spouse. 
Elective share, §31-4-104. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Complaint for commitment. 
Who may file, §33-6-504. 


I 


IMMUNITY. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Examination to determine whether to 
admit. 
Immunity of hospital, treatment 
resource or health care provider, 
§33-6-407. 
Transportation. 
Inpatient treatment. 
Restraints deemed not necessary by 
physicians, psychologists, etc, 
§33-6-901. 


INDIGENT PERSONS. 
Mental health. 
Commitment. 
Costs of proceedings, §33-3-503. 
Outpatient treatment. 
Mandatory outpatient treatment. 
Payment for services, §33-6-607. 
State mental health facilities. 
Charges for services. 
Exemptions from liability, §33-2-1109. 
Indigency determinations, §33-2-1102. 


INHERITANCE TAX. 
Apportionment. 

Proration of federal estate taxes and 
Tennessee estate tax or inheritance tax, 
§30-2-614. 

Executors and administrators. 

Apportionment of federal estate tax and 
Tennessee estate or inheritance tax, 
§30-2-614. 
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INHERITANCE TAX —Cont’d 
Executors and administrators —Cont’d 
Proration, §30-2-614. 
Proration, §30-2-314. 
Tennessee inheritance or estate taxes and 
federal estate taxes, §30-2-614. 


INJUNCTIONS. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services. 
Personal support services. 
Unlicensed services. 
Injunctions against providing 
unlicensed services, §33-2-412. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Unlicensed services, §33-2-412. 


INSANITY DEFENSE. 
Intellectual disabilities. 
Forensic services for intellectually disabled. 

Release or discharge of involuntarily 
committed offenders, §§33-5-409, 
33-5-410. 

Mandatory community-based services. 

Not guilty by reason of insanity based on 
intellectual disability, felony 
defendant, §33-5-502. 

Mental health. 
Not guilty by reason of insanity. 

Proceedings upon finding, §33-7-303. 


INSPECTIONS. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services, 
§33-2-413. 
Mental health. 
Services. 
Setting service standards. 
Regulating compliance, §33-2-302. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services, 
§33-2-413. 


INSURANCE. 
Absentees’ estates. 
Limitation of actions, §30-3-103. 
Payment to beneficiaries, §30-3-112. 
Policies. 
Provisions deemed invalid, §30-3-103. 
Decedents’ estates. 
Policies. 
Absentees’ estates, §§30-3-103, 30-3-112. 
Limitation of actions. 
Decedents’ estates. 
Absentees’ estates. 
Statutory period of limitations, 
§30-3-103. 
Living wills. 
Effect on insurance, §32-11-110. 
General provisions, §§32-11-101 to 
32-11-1138. 


INSURANCE —Cont’d 
Simultaneous death. 
Policies. 
Disposition of proceeds, §31-3-105. 


INSURANCE COMPANIES. 
Community mental health centers. 
Certificate of public advantage. 
No authority of center to act as insurer 
granted by provisions, §33-2-708. 


INSURANCE POLICIES. 
Decedents’ estates. 

Absentees’ estates, §§30-3-103, 30-3-112. 
Simultaneous death. 

Disposition of proceeds, §31-3-105. 


INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES. 
Children, mental health services for. 
Eligibility of child with developmental 
disability for services, §33-8-201. 
Generally, §§33-8-101 to 33-8-316. 
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INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
—Cont’d 

Department of intellectual and 
developmental disabilities —Cont’d 

Council on children’s mental health care. 
Interagency project and program 
development, §33-1-311. 
Emergency temporary control of facilities, 
§33-1-310. 
Employee background checks and 
fingerprinting, §33-2-1201. 


Employees. 
Conflicts of interest, §§33-2-1301 to 
33-2-1304. 
Information systems, §33-1-307. 
Operating guidelines. 


Standards for adoption, §33-1-309. 
Responsibilities, §33-1-201. 
Effect of reassignment of responsibility 
for services, §33-1-204. 


Community service system, $§33-2-101 to Services needs, information to be provided 
33-2-106. to department, §33-5-212. 
Alleviation of geographical disparities, State intellectual and developmental 
§33-2-106. disabilities planning and policy council. 
Core values, §33-2-104. Department to establish, §33-2-202. 
Department. Transportation services, §§33-2-501, 


Duties as to system, §33-2-101. 
Geographic areas, §33-2-105. 
Goals of system, §33-2-102. 
Legislative intent, §33-2-106. 
Mandatory community-based services, 

§§33-5-501 to 33-5-507. 

Planning and resource allocation. 

Areas to be established, §33-2-105. 
Purposes of system, §33-2-102. 
Requirements for systems, §33-2-1038. 
Standards for systems, §33-2-103. 
Support to system, §33-2-101. 
Values. 

Core values, §33-2-104. 


33-2-502. 

Family support, §§33-5-201 to 33-5-212. 
Administration of program, §33-5-211. 
Adults with disabilities. 

Families of, §33-5-207. 
Annual benefit level. 
Establishment, §33-5-211. 
Appropriations for family support. 
Department policies and procedures, 
§33-5-209. 
Child care. 
Scope of services, §33-5-205. 
Clothing and supplies. 
Scope of services, §33-5-205. 


Conflict resolution procedures, §§33-2-601 Contracting agency. 


to 33-2-603. 
Adoption by licensees, §33-2-602. 
Family support program. 
Inapplicability of provisions, §33-2-603. 
Rulemaking, §33-2-601. 
Definitions, §33-1-101. 
Department of intellectual and 
developmental disabilities. 
Commissioner. 
Administrative law judges. 
Designation, §33-1-306. 
Duties, §33-1-304. 
Forms. 
Power to prescribe, §33-1-305. 
Hearing officers. 
Designation, §33-1-306. 
Interagency agreements, §33-1-308. 
Investigation of complaints, §33-1-305. 
Powers, §33-1-303. 
Rulemaking, §§33-1-303, 33-1-305. 
Contracts, powers relating to, §§33-1-301, 
33-1-302. 


Coordination of services, §33-5-206. 

Duties, §33-5-204. 

Coordination of services, §33-5-206. 
Counseling. 

Scope of services, §33-5-205. 
Definitions, §33-5-201. 

Families of adults with disabilities, 
§33-5-207. 

Focus of programs, §33-5-203. 

Health-related costs. 

Scope of services, §33-5-205. 
Homemaker services. 

Scope of services, §33-5-205. 
Legislative intent, §33-5-202. 
Modifications of vehicles and homes. 

Scope of services, §33-5-205. 
Nursing and nurses aid services. 

Scope of services, §33-5-205. 
Nutrition. 

Scope of services, §33-5-205. 
Personal assistance services. 

Scope of services, §33-5-205. 
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INTELLECTUAL AND INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES DEVELOPMENTAL DISABILITIES 
—Cont’d —Cont’d 


Family support —Cont’d 
Primary focus of programs, §33-5-203. 
Programs. 
Administration of program, §33-5-211. 
Definition of family support program, 
§33-5-201. 
Primary focus of programs, §33-5-203. 
Principles for developing, §33-5-202. 
Scope of family support services, 
§33-5-205. 
Respite care. 
Scope of services, §33-5-205. 
Scope of services, §33-5-205. 
Services needs, information to be provided 
to department, §33-5-212. 
Specialized equipment. 
Scope of services, §33-5-205. 

State family support council. 
Appointment, §33-5-208. 
Composition, §33-5-208. 

Defined, §33-5-201. 
Department cooperation with council, 
§33-5-209. 
Duties, §33-5-210. 
Meetings, §33-5-210. 
Policies. 
Adoption, §33-5-209. 
Procedures. 
Adoption, §33-5-209. 
Removal of member, §33-5-210. 
State policy, §33-5-202. 
Transportation. 
Scope of services, §33-5-205. 

Forensic services for persons with 
intellectual disabilities, §§33-5-401 to 
33-5-410. 

Commitment. 


Accommodations for admittees, §33-5-405. 


Capital defendants no longer 
committable. 
Mandatory services, §33-5-503. 
Certificates of need for training and 
treatment, §33-5-404. 
Court order as transfer to custody of 
commissioner, §33-5-407. 
Criminal involvement. 
Discharge proceedings for involuntarily 
— committed, §33-5-410. 
Periodic evaluation of admittee, 
§33-5-408. 
Prerequisites to involuntary commitment, 
— §33-5-403. 
Procedure, §33-5-402. 
Release, §33-5-409. 
Criminal involvement. 
Credit on sentence for time in custody, 
§33-5-406. 
Discharge proceedings for involuntarily 
committed, §33-5-410. 
Release of intellectually disabled 
offenders, §33-5-409. 


Forensic services for persons with 
intellectual disabilities —Cont’d 

Rehabilitation, §33-5-401. 

Training, §33-5-401. 

Intermediate care facilities for the 
intellectually disabled. 

Rules applicable to facilities, §33-1-309. 

Mandatory community-based services, 
§§33-5-501 to 33-5-507. 

Assessment of needs of recipient, §33-5-506. 

Capital defendants involuntarily committed 
but no longer committable, §33-5-503. 

Contest of plan, §33-5-505. 

Duration of services plan, §33-5-504. 

Incompetent to stand trial, felony 
defendant, §33-5-501. 

Not guilty by reason of insanity based on 
intellectual disability, felony defendant, 
§33-5-502. 

Plan for services, §33-5-504. 

Contest, §33-5-505. 
Termination of services, §33-5-507. 
Mental health services. 

Generally, §§33-6-101 to 33-6-1015. 

Recipients, §§$33-3-101 to 33-3-904. 

Security units and forensic services, 
§§33-7-101 to 33-7-405. 

Planning. 

Regional planning and policy councils, 
§§33-2-202, 33-2-203. 

State intellectual and developmental 
disabilities planning and policy council. 

Created, §33-5-601. 
Department to establish, §33-2-202. 
Duties, §33-5-602. 
Purpose, §33-2-203. 
Policies, §§33-1-201 to 33-1-204. 
Principles, §§33-1-201 to 33-1-204. 
Regional planning and policy councils, 
§§33-2-202, 33-2-203. 
Services, §§33-5-101 to 33-5-602. 
Adult-onset developmental disabilities. 
Eligibility for service, §33-5-104. 

Applicable provisions, §33-5-101. 

Application process, §33-5-106. 

Community-based services program, 
enrollment by persons on referral list, 
§33-5-112. 

Community service system, §§33-2-101 to 
33-2-106. 

Mandatory community-based services, 
§§33-5-501 to 33-5-507. 

Conflict resolution, §§33-2-601 to 33-2-603. 

Conflicts of interest, §§33-2-1301 to 
33-2-1304. 

Duties of commissioner, §33-1-304. 

Effective date of provisions, §33-5-102. 

Eligibility for service. 

Adult-onset developmental disability, 
§33-5-104. 
Factors considered, §33-5-105. 


INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
—Cont’d 

Services —Cont’d 

Eligibility for service —Cont’d 

Mental illness or serious emotional 
disturbance as basis of disability, 
§33-5-103. 

Entitlement not created, §33-1-204. 

Factors considered in eligibility 
assessments, §33-5-105. 

Family support, §§33-5-201 to 33-5-212. 

Fiscal impact of changes in regulation or 
policy, §33-5-108. 

Forensic services for persons with 
intellectual disabilities, §§33-5-401 to 
33-5-410. 

Information systems, §33-1-307. 

Information to be provided to department 
regarding needs, §33-5-212. 

Interagency agreements, §33-1-308. 

Joint study committee regarding issues 
related to services, §33-5-109. 

Licenses. 

Facilities and services licensure, 
§§33-2-401 to 33-2-424. 

Mandatory community-based services, 
§§33-5-501 to 33-5-507. 

Medical assistance programs and services, 
eligibility, §33-5-111. 

Mental illness as basis of disability, 
§33-5-103. 

Non-residential services. 

Types of services available, §33-5-107. 

Recipients. 

Generally, §§33-3-101 to 33-3-904. 

Regulatory or policy changes. 

Fiscal impact evaluation, §33-5-108. 

Residential admission, §§33-5-301 to 
33-5-304. 

Serious emotional disturbance as basis of 
disability, §33-5-103. 

Setting service standards, §§33-2-301 to 
33-2-303. 

Statewide planning and policy council, 
§§33-5-601, 33-5-602. 

Status of application. 

Periodically notified as to, §33-5-106. 

Task force to review regulations of 
residential and day provider agencies, 
§33-5-110. 

Types of services available, §33-5-107. 

Who may apply, §33-5-106. 

State intellectual and developmental 
disabilities planning and policy 
council. 

Created, §33-5-601. 

Department to establish, §33-2-202. 

Duties, §33-5-602. 

Purpose, §33-2-203. 

Support. 

Family support, §§33-5-201 to 33-5-212. 

TennCare services. 

Community-based services program, 
enrollment by persons on referral list, 
§33-5-112. 
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INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
—Cont’d 

TennCare services —Cont’d 

Eligibility criteria for medical assistance 
programs and services, §33-5-111. 
Training admission. 
Short-term training admission. 
Defined, §33-5-301. 
Residential admission generally, 
§$33-5-301 to 33-5-304. 

Transportation. 

Meeting on transportation services, 
§33-2-502. 
Options, §33-2-501. 

Values, §§33-1-201 to 33-1-204. 

Voluntary admission. 

Residential admission generally, §§33-5-301 
to 33-5-304. 


INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
FACILITIES. 

Administrative procedures. 

Administrative law judges. 
Designation, §33-1-306. 

Hearing officers. 
Designation, §33-1-306. 

Commissioner of intellectual and 
developmental disabilities. 

Powers, §33-1-303. 

Conflict resolution services, §§33-2-601 to 
33-2-603. 

Construction, maintenance or operation. 

Cooperative programs. 
Powers of department, §33-1-302. 

Decision making capacity of patients. 

Lacking capacity. 
Defined, §33-3-218. 
Surrogate decision maker for medical 
decisions, §33-3-219. 
Eligibility to serve as, §33-3-220. 
Immunity of medical professional, 
§33-3-221. 

Emergencies. 

Temporary control of facilities, §33-1-310. 

Employees. 

Background checks and fingerprinting, 
§33-2-1202. 
Contracting for temporary staffing, 
§33-2-1203. 
Sexual relations with service recipients. 
Discharge, §33-3-903. 

Habeas corpus, §§33-3-801 to 33-3-804. 

Intermediate care facilities for persons 
with intellectual disabilities. 

Rules applicable to facilities, §33-1-309. 

Licensing of facilities and services, 
§§33-2-401 to 33-2-424. 

Administrative procedure. 
Denial of license, §33-2-406. 
Sanctions against licensed entities, 
§33-2-408. 
Suspension or revocation of license, 
§33-2-407. 
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INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
FACILITIES —Cont’d 

Licensing of facilities and services 
—Cont’d 

Application for licensure, §33-2-406. 

Assistance to applicants. 

Provision by department, §33-2-414. 
Citation of provisions, §33-2-401. 
Conflicts of interest, §§33-2-1301 to 

33-2-1304. 

Definitions, §33-2-402. 
Denial of licensing. 

Assistance to service recipients. 

Provision by department, §33-2-414. 

Procedure, §33-2-406. 

Department authority as to, §33-2-403. 

Differentiation between licensed physicians, 
permissible basis, §33-2-422. 

Drug tests. 

Laboratory testing. 

Prohibited practices, §33-2-424. 
Exemptions from licensing, §33-2-403. 
Facilities. 

Defined, §33-2-402. 

Felony conviction. 

Presumption as to reputable and 

responsible character, §33-2-406. 
Fines, §33-2-407. 

Amount of civil penalties, §33-2-409. 

Service recipient protection trust fund. 

Disposition of civil penalties, §33-2-410. 

Types of sanctions against licensed 
entities, §33-2-408. 

Fiscal impact of changes in regulation or 

policy, §33-5-108. 

Inspections, §33-2-413. 
Licensees. 

Defined, §33-2-402. 

Life safety inspections, §33-2-413. 
Personal support services. 

Application for licensure, §33-2-406. 

Conflicts of interest, §§33-2-1301 to 
33-2-1304. 

Continuing education, §33-2-419. 

Defined, §33-2-402. 

Dual licensing under this chapter and 
under provisions covering home care 
organizations, §33-2-420. 

Duties and responsibilities of personal 
support services agencies, §33-2-421. 

Providing service without license. 

Orders to cease, §33-2-417. 

Unlicensed operation, §33-2-405. 

Provisional licenses, §33-2-415. 

Reporting by inpatient treatment facility of 
involuntary commitment to local law 
enforcement. 

Compliance with requirements, 
§33-2-413. 

Reports of abuse, dereliction or deficiency, 

§33-2-416. 

Reputable and responsible character. 

Defined, §33-2-402. 
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INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
FACILITIES —Cont’d 

Licensing of facilities and services 
—Cont’d 

Reputable and responsible character 

—Cont’d 
Felony conviction, presumption, 
§33-2-406. 
Required for licensing, renewal, etc., 
§33-2-406. 

Residential facilities, §33-2-418. 

Review panel. 

Exemptions from licensing reviewed, 
§33-2-403. 

Rulemaking. 

Department rules for licensure, 
§33-2-404. 

Sanctions against licensed entities. 
Administrative procedure, §33-2-408. 
Service recipient protection trust fund. 

Disposition of civil penalties, §33-2-410. 
Types, §33-2-408. 
Service recipient protection trust fund, 
§33-2-410. 
Services. 
Defined, §33-2-402. 

Short title, §33-2-401. 

Surveyors. 

Notice to licensee of violations, §33-2-411. 

Suspension or revocation, §33-2-407. 
Assistance to service recipients. 

Provision by department, §33-2-414. 
Providing unlicensed services, §33-2-412. 

Unlicensed facilities. 

Injunctions against providing unlicensed 
services, §33-2-412. 

Operation prohibited, §33-2-405. 

Orders to cease providing services, 
§33-2-417. 

Mental health service recipients 
generally, §§33-3-101 to 33-3-904. 

Nonprofit service providers. 

Purchasing at same terms as available 

under state purchasing provisions, 
§33-2-1001. 

Patients. 

Mental health service recipients generally, 

§§33-3-101 to 33-3-904. 

Reductions in bed capacity. 

Phasing in at state-owned or operated 

facilities, §33-2-1204. 

Religious expression, right of service 
recipients, §33-3-126. 

Residential admission. 

Appropriateness of admission. 
Departmental review, §33-5-304. 

Definitions, §33-5-301. 

Discharge. 

Requests for discharge, §33-5-303. 

Evaluation. 

Periodic evaluation of admittee, 
§33-5-302. 
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INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
FACILITIES —Cont’d 

Residential admission —Cont’d 

Forensic services for intellectually disabled. 


Accommodations for admittees, §33-5-405. 


Capital defendants no longer 
committable. 
Mandatory services, §33-5-503. 
Certificates of need for training and 
treatment, §33-5-404. 
Court order as transfer to custody of 
commissioner, §33-5-407. 
Criminal involvement. 
Discharge proceedings for involuntarily 
committed, §33-5-410. 
Periodic evaluation of admittee, 
§33-5-408. 
Prerequisites to involuntary commitment, 
§33-5-403. 
Procedure for commitment, §33-5-402. 
Release, §33-5-409. 

Parental requests for discharge, §33-5-303. 

Periodic evaluation of admittee, §33-5-302. 

Representative requests for discharge, 
§33-5-303. 

Review of admission. 

Departmental review, §33-5-304. 
Service recipients. 

Confidentiality of records, §§33-3-103 to 
33-3-116. 

Habeas corpus, §§33-3-801 to 33-3-804. 

Residential service recipients. 

Commitment, judicial proceedings 
generally, §§33-3-501 to 33-3-620. 
Judicial review of transfers, §§33-3-701 to 

33-3-711. 
Special rules for, §§33-4-101 to 33-4-210. 
State facilities. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 

Special liability rules, §§33-3-201 to 
33-3-221. 

Task force to review regulations of 
residential and day provider agencies, 
§33-5-110. 

Transfers from correction department and 
children’s service department, 
§§33-3-401 to 33-3-412. 

Judicial review of transfers, §§33-3-701 to 
33-3-711. 
Violation of rights, §§33-3-901 to 33-3-904. 
Sexual relations with service recipients. 
Employees of facility or service provider. 
Discharge, §33-3-903. 
State facilities. 

Boards of trustees, §§33-2-901, 33-2-902. 

Costs in state facilities, §§33-2-1101 to 
33-2-1110. 

General provisions, §§33-2-801 to 33-2-806. 

Residential service recipients. 

Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 
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INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES 
FACILITIES —Cont’d 

Temporary control. 

Emergency temporary control of facilities, 
§33-1-310. 

Transfers of service recipients from 
correction department and children’s 
service department, §§33-3-401 to 
33-3-412. 

Adult inmates, §33-3-402. 

Appropriateness of transfer. 

Determination, §33-3-408. 

Approval or disapproval of transfer, 
§33-3-406. 

Determination of appropriateness of 
transfer, §33-3-408. 

Emergency residential care and treatment, 
§33-3-403. 

Youth development center, persons in, 
§33-3-412. 

Judicial review of transfers, §§33-3-701 to 
33-3-711. 

Private facilities. 

Return of transferee from private facility, 
§33-3-410. 

Public facilities. 

Return of transferee from public facility, 
§33-3-409. 

Return of transferee from private facility, 
§33-3-410. 

Return of transferee from public facility, 
§33-3-409. 

Runaways from mental health, substance 
abuse or intellectual and developmental 
disabilities department facilities. 

Custodian upon return, §33-3-410. 

Time for transfer, §33-3-407. 

Transfer committees. 

Appointment, §33-3-404. 

Approval or disapproval of transfer, 
§33-3-406. 

Internal operation, §33-3-405. 

Officers, §33-3-405. 

When transfer made, §33-3-407. 

Youth development centers. 

Emergency residential care and 
treatment for persons in, §33-3-412. 
Minors transferred from, §33-3-401. 


INTERNET. 
Substance abuse. 
Treatment facilities, alcohol and drug 
treatment. 
Recovery residence organizations. 
Marketing, prohibited practices, 
§33-2-1403. 


INTERSTATE COMPACTS. 
Mental health. 
Interstate compact on mental health, 
§§33-9-201 to 33-9-207. 
Administrator, §33-9-202. 
Copies of compact to other states, 
§33-9-206. 
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INTERSTATE COMPACTS —Cont’d 
Mental health —Cont’d 
Interstate compact on mental health 
—Cont’d 
Definitions, §33-9-201. 
Financial obligations, §33-9-204. 
Refusal to accept people not meeting 
standards for service, §33-9-207. 
Supplementary agreements, §33-9-203. 
Text, §33-9-201. 
Transfers. 
Consultation with proposed transferees, 
§33-9-205. 


INTERVENTION. 
Personal property. 
Escheat. 
Intervention permitted, §31-6-111. 


INTESTATE SUCCESSION. 
Afterborn heirs. 

Share of heirs, §31-2-108. 
Curtesy. 

Abolished, §31-2-102. 
Dower. 

Abolished, §31-2-102. 
Escheat. 

Procedure, §31-2-109. 

Failure to survive decedent by 120 hours, 
§31-3-108. 
Generally, §31-2-101. 
Half blood. 
Kindred of half blood. 
Share, §31-2-107. 
Heirs. 
Afterborn heirs. 
Share, §31-2-108. 
Heirs other than surviving spouse. 
Share of heirs, §31-2-104. 
Letters of administration. 

Preference in granting of letters, §30-1-106. 
Minors. 

Right to specific property until letters 

granted, §30-2-101. 
No surviving issue. 
Share of heirs other than surviving spouse, 
§31-2-104. 
Parent and child. 

Relationship of parent and child, §31-2-105. 
Per stirpes representation, §31-2-106. 
Real property. 

Vesting of estate, §31-2-103. 
Representation, §31-2-106. 

Surviving spouse. 

Share of surviving spouse, §31-2-104. 

Vesting of estate, §31-2-103. 


INVENTORIES. 
Executors and administrators, §§30-2-301, 
30-2-302. 
Upon appointment of administrator, 
§§30-1-113, 30-1-306. 


INVESTIGATIONS. 
Intellectual and developmental 
disabilities facilities. 
Reports of abuse, dereliction or deficiency. 
Department investigation, §33-2-416. 
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INVESTIGATIONS —Cont’d 
Mental health. 
Complaints. 
Commissioner’s powers as to, §33-1-305. 
Mental health and substance abuse 
facilities. 
Reports of abuse, dereliction or deficiency. 
Department investigation, §33-2-416. 


J 


JOINDER. 
Personal property. 
Escheat. 


Treasurer joined in certain cases, 
§31-6-114. 


JOINT TENANTS AND TENANTS IN 
COMMON. 
Disclaimer of property interests. 
Survivorship in jointly held property, 
§31-7-107. 
Delivery of disclaimer. 
Recipients, §31-7-112. 
Simultaneous death. 
Division of property in half, §31-3-104. 


JUDGMENTS AND DECREES. 
Decedents’ estates. 
Claims against estate. 
Judgment on claims where no exceptions 
filed, §30-2-316. 
Default judgments. 
Executors and administrators. 
Actions against estate. 
Voidability of default judgment, 
§30-2-502. 
Satisfaction of judgments. 
Courts of general sessions. 
Executions against personal 
representative, §30-2-506. 
Decedents’ estates. 
Sale of land to pay debts, §30-2-416. 
Executors and administrators. 
General sessions court’s execution against 
representative, §30-2-506. 
Setting aside satisfaction. 
Sale of land to pay estate debts, 
§30-2-416. 


JURISDICTION. 
Chancery courts. 
Executors and administrators, §30-1-301. 
Decedents’ estates. 
Absentees’ estates. 
Conservators. 
Appointment, §30-3-202. 
Advancements. 
Jurisdiction of distribution, §31-5-105. 
Affidavits of heirship. 
Suit challenging verity of affidavit, 
§30-2-712. 
Homestead. 
Assignment, §30-2-202. 
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JURISDICTION —Cont’d 
Decedents’ estates —Cont’d 
Sale of land to pay debts, §§30-2-401, 
30-2-403. 
Wills. 
Foreign wills. 
Unprobated will from state or county 
not requiring probate, §32-5-110. 
Mental health. 
Commitment, §33-3-603. 
Personal property. 
Escheat proceedings. 
Proceedings in other states, §31-6-115. 
Wills. 
Construction and interpretation of wills, 
§32-3-109. 
Contests, §32-4-109. 
Foreign wills. 
Unprobated will from state or country not 
requiring probate, §32-5-110. 


JURY. 
Demand for trial by jury. 
Mental health service recipients. 
Commitment, §33-3-609. 
Transfers of service recipients. 
Judicial review of transfer, §33-3-705. 
Executors and administrators. 
Claims against estate. 
Jury trial upon demand, §30-2-313. 
Wills. 
Contested wills. 
Verdict certified and recorded, §32-4-107. 


JUVENILE PROCEEDINGS. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Proceedings in juvenile court, 
§33-8-307. 
Inpatient treatment. 
Discharge from inpatient treatment. 
Criminal or juvenile offenders. 
Review procedures, §33-6-708. 


L 


LABORATORIES. 
Mental health facilities. 
Licensing of facilities and services. 
Drug tests, laboratory testing. 
Prohibited practices, §33-2-424. 


LAPSED LEGACY ACT, §32-3-105. 


LICENSES. 
Developmental disabilities. 
Facilities and services licensure, §§33-2-401 
to 33-2-424. 
Intellectual and developmental 
disabilities. 
Facilities and services licensure, §§33-2-401 
to 33-2-424. 
Mental health and substance abuse 
facilities and services licensure, 
§§33-2-401 to 33-2-424. 
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LIENS. 
Decedents’ estates. 
Executors and administrators. 

State tax lien. 

Limitation on actions, §30-2-501. 
Sale of land to pay debts. 

Creditor serving as administrator. 
Limitation on liens, §30-2-408. 
Proceeding in equity against heirs. 

Alienated lands, §30-2-408. 
Executors and administrators. 
State tax lien. 
Limitation on actions, §30-2-501. 


LIFE ESTATES. 
Executors and administrators. 
Rents apportioned upon death of life 
tenant, §30-2-304. 


LIFE INSURANCE. 
Living wills. 
Effect on insurance, §32-11-110. 


LIFE SUSTAINING PROCEDURES. 
Living wills generally, §§32-11-101 to 
32-11-1138. 


LIMITATION OF ACTIONS. 
Decedents’ estates. 
Absentees’ estates. 
Insurance. 
Statutory period of limitations, 
§30-3-103. 
Claims against estate. 
Statute of limitations arrested by filing 
claim, §§30-2-309, 30-2-310. 
Executors and administrators. 
Actions by creditors against estates, 
§30-2-501. 
Claims against estate. 
Filing. 
Bar of claims. 
Time limitation, §§30-2-307, 
30-2-310. 
Statute of limitations arrested by filing 
claim, §30-2-309. 
Premature suits. 
Abatement, §30-2-502. 
Time within which administration granted, 
§30-1-110. 
Waste or misappropriation of assets by 
personal representative. 
Liability of personal representative not 
affected by part, §30-2-504. 
Insurance. 
Decedents’ estates. 
Absentees’ estates. 
Statutory period of limitations, 
§30-3-103. 
Mental health. 
Extradition, §33-9-108. 
One year. 
Decedents’ estates. 
Absentees’ estates, §30-3-103. 
Claims against estates, §30-2-310. 
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LIMITATION OF ACTIONS —Cont’d 
One year —Cont’d 
Executors and administrators. 
Actions against, §30-2-501. 
Seven year. 
Decedents’ estates. 
Absentees’ estates, §30-3-103. 
Claims against estates, §30-2-310. 
Executors and administrators. 
Actions against, §30-2-501. 
Six month. 
Executors and administrators. 
State tax lien, §30-2-501. 
Taxation. 
Executors and administrators. 
State tax lien, §30-2-501. 
Ten year. 
Executors and administrators. 
Deceased entitled to remainders not 
reduced to possession. 
When letters granted, §30-1-110. 
Twenty two years. 
Executors and administrators. 
Distributee under disability, §30-1-110. 
Two year. 
Wills. 
Contests, §32-4-108. 
Wills. 
Contested wills, §32-4-108. 


LIVING WILLS, §§32-11-101 to 32-11-113. 
Anatomical gifts. 

Declaration. 

Organ donor certification, §32-11-105. 
Citation of chapter, §32-11-101. 
Construction of chapter, §32-11-110. 
Declaration, §32-11-105. 

Compliance with, §32-11-108. 

Failure to comply, §32-11-108. 

Delivery, §32-11-104. 

Effective date, §32-11-107. 

Execution, §32-11-104. 

Form, §32-11-105. 

Incapacitated declarants, §32-11-107. 

Revocation, §32-11-106. 

Willful misconduct, §32-11-109. 

Signatures, §32-11-110. 

Subsequent declaration, §32-11-107. 

Willful misconduct, §32-11-109. 
Definitions, §32-11-103. 

Effect of chapter, §32-11-110. 
Execution. 

Before July 1, 1991, §32-11-112. 

Outside state, §32-11-111. 
Existing wills. 

Execution before July 1, 1991, §32-11-112. 

Execution before July 1, 2004. 

Effect and interpretation, §32-11-113. 
Incapacitated declarants, §32-11-107. 
Insurance. 

Effect on insurance, §32-11-110. 
Legislative intent, §32-11-102. 
Liability. 

Compliance with declaration, §32-11-108. 
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LIVING WILLS —Cont’d 
Nonresidents. 

Execution outside state, §32-11-111. 
Organ donors. 

Declaration. 

Organ donor certification, §32-11-105. 
Severability of chapter, §32-11-110. 
Short title of chapter, §32-11-101. 
Willful misconduct, §32-11-109. 


LOBOTOMIES. 
Children, services for. 
Prohibited on children, §33-8-315. 


M 


MAIL. 
Mental health service recipients. 
Residential service recipients. 
Rules governing mail, §33-4-101. 
Service of process. 
Decedents’ estates. 
Absentees. 
Conservators. 
Notice of proceedings concerning 
appointment, §30-3-206. 
Executors and administrators. 
Nonresidents. 
Consent to service by mail, §30-1-104. 
Wills. 
Mailing of will to personal representative or 
clerk of court, §32-1-113. 


MARITAL AND FAMILY THERAPISTS. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 


Role of mental health professionals, 
§33-6-427. 


MARRIAGE. 
Descent and distribution. 
Annulment. 
Effect of annulment, §31-1-102. 
Separation. 
Effect of decree of separation, §31-1-102. 


MEDICAL EXAMINERS. 
Mental health. 
Residential service recipients. 
Death of recipient. 
Notice to medical examiner, §33-4-109. 


MEDICAL RECORDS. 
Mental health. 
Declarations for mental health treatment. 
Inclusion in medical records, §33-6-1005. 


MENTAL AND PHYSICAL 
EXAMINATION OF PERSONS. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Court approval. 
Psychiatric evaluation, §33-8-308. 
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MENTAL AND PHYSICAL 
EXAMINATION OF PERSONS 
—Cont’d 

Mental health —Cont’d 

Inpatient treatment. 
Discharge from inpatient treatment. 
Current examination of mental 
condition. 

Request for, §33-6-702. 

Periodic eligibility review, §33-6-701. 
Involuntary admission, emergency. 
Diagnosis, evaluation and treatment. 

Admission for, §33-6-403. 

Mental health professionals, 
$33-6-427. 

Person already at treatment facility, 
§33-6-408. 

Examination to determine whether to 
admit, §33-6-404. 

Disposition if not admittable, 
§33-6-407. 

Immunity of hospital, treatment 
resource or health care provider, 
§33-6-407. 

Severe impairments, services for. 
Detention of severely impaired. 
Examination of detainee, §33-6-303. 
Sex offenders, services for. 
Certification for treatment, §33-6-803. 


Conviction, examination upon, §33-6-802. 


Prerelease examination, §33-6-804. 
Mental health and substance abuse 
facilities. 
Forensic services units. 
Examination of patients. 
Periodic examination, §33-7-101. 
Mental health service recipients. 
Commitment. 
Examination of defendant. 
Names of examining professionals. 
Providing to defendant and counsel, 
§33-3-614. 
Order for examination, §33-3-607. 
Testimony of certifying or examining 
professionals, §33-3-615. 


MENTAL HEALTH. 
Admissions. 
Inpatient treatment. 
Involuntary admission. 
Emergency involuntary admission to 
inpatient treatment, §§$33-6-401 to 
33-6-427. 
Nonemergency involuntary admission 
to inpatient treatment, §§33-6-501 
to 33-6-510. 
Voluntary admission, §§33-6-201 to 
33-6-208. 
Budget. 
Annual budget request, §33-2-201. 
Children, services for, §§33-8-101 to 
33-8-316. 
Advocacy for services for children, 
§33-8-102. 


MENTAL HEALTH —Cont’d 
Children, services for —Cont’d 


Applicability of title to children, §33-8-101. 
Department. 

Duties as to children, §33-8-102. 
Developmental disabilities. 

Eligibility for service, §33-8-201. 
Electroconvulsive therapy. 

Attorneys. 

Appointment of or representation by, 
§33-8-310. 
Commitment proceedings pending, 
§33-8-306. 

Compliance with part, §33-8-301. 

Conduct of hearing, §33-8-311. 

Costs of hearing, §33-8-312. 

Court approval, §33-8-305. 

Appeal de novo, §33-8-313. 

Attorneys at hearing, §33-8-310. 

Conduct of hearing, §33-8-311. 

Cost of hearing, §33-8-312. 

Juvenile court hearing, §33-8-307. 

Petition to court, §33-8-309. 

Psychiatric evaluation, §33-8-308. 
Emergency. 

Finding, §33-8-305. 

Fourteen or older. 

When authorized, §33-8-303. 
Juvenile court proceedings, §33-8-307. 
Mania. 

When authorized, §33-8-302. 
Petition to court, §33-8-309. 
Psychiatric evaluation, §33-8-308. 
Report on use, §33-8-314. 

Severe depression. 

When authorized, §33-8-302. 
State custody of child. 

When authorized, §33-8-304. 
Emancipated children, §33-8-104. 
Fourteen or older. 

Electroconvulsive therapy. 

When authorized, §33-8-303. 
Fundamental principles, §33-8-101. 
Funding for priorities, §33-8-103. 
Interagency plans and agreements. 

Service provider cooperation, §33-8-106. 
Transition to adult services, §33-8-105. 
Lobotomies. 
Prohibited on children, §33-8-315. 
Medical procedure rules, §§33-8-301 to 
33-8-316. 
Needs for children. 
Service provider to inform department, 
§33-8-106. 
Outpatient treatment. 
Parental participation, §33-8-203. 
Sixteen or older. 
Parental consent not required to treat, 
§33-8-202. 
Priority populations, §33-8-103. 
Sixteen or older. 
Rights same as adults, §33-8-202. 
Substance dependence. 
Eligibility for service, §33-8-201. 
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MENTAL HEALTH —Cont’d 
Children, services for —Cont’d 
Transition to adult services. 

Interagency plan, §33-8-105. 
Waiver of child’s rights. 

Prohibited, §33-8-316. 

Clients. 
Service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Commitment. 
Inpatient treatment. 

Emergency involuntary admission to 
inpatient treatment, §§33-6-401 to 
33-6-427. 

Nonemergency involuntary admission to 
inpatient treatment, §§33-6-501 to 
33-6-510. 

Intellectual and developmental disabilities 
services. 

Forensic services for persons with 
intellectual disabilities, §§33-5-401 to 
33-5-410. 

Nonemergency involuntary admission, 

§§33-6-501 to 33-6-510. 

Sex offenders, services for. 
Petition for commitment, §33-6-804. 
Community mental health agencies. 
Services. 

System of services. 

Contracting by department with 
agencies to provide services, 
§33-6-103. 

Community mental health centers. 
Defined, §33-2-101. 
Community service system, §§33-2-101 to 

33-2-106. 

Alleviation of geographical disparities, 

§33-2-106. 

Core values, §33-2-104. 
Department. 

Duties as to system, §33-2-101. 

Geographic areas, §33-2-105. 
Goals of system, §33-2-102. 
Legislative intent, §33-2-106. 

Planning and resource allocation. 

Areas to be established, §33-2-105. 
Purposes of system, §33-2-102. 
Requirements for systems, §33-2-103. 
Standards for systems, §33-2-103. 
Support to system, §33-2-101. 

Values. 
Core values, §33-2-104. 
Community settings and inclusion. 
Community service system, §§33-2-101 to 
33-2-106. 
Values of state, §33-1-202. 
Complaints. 
Investigation. 
Commissioner’s powers as to, §33-1-305. 
Conflict resolution. 
Adoption by licensees, §33-2-602. 
Family support program. 

Grievances under program not resolved 
under conflict resolution program, 
§33-2-603. 
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MENTAL HEALTH —Cont’d 
Conflict resolution —Cont’d 
Rulemaking, §33-2-601. 
Contracts. 
Powers of department, §§33-1-301, 
33-1-302. 
Convulsive therapy. 
Electroconvulsive therapy. 
Children, use on. 
Provisions governing, §§33-8-301 to 
33-8-314. 
Decedents’ estates. 
Surviving spouse. 
Elective share, §31-4-104. 
Declarations for mental health 
treatment, §§33-6-1001 to 33-6-1015. 
Authorized, §33-6-1001. 
Compliance with declaration, §33-6-1005. 
Conditioning treatment or insurance on 
execution of declaration, §33-6-1012. 
Conservators. 
Superiority of declaration to powers of 
conservator, §33-6-1007. 

Contents, §33-6-1001. 
Destruction, alteration, etc., §33-6-1013. 
Duration, §33-6-1003. 
Effective date, §33-6-1005. 
Expiration, §33-6-1003. 
Good faith reliance on validity of 

declaration. 

Immunity of service providers, 
§33-6-1011. 

Health care durable power of attorney. 

Incorporation of declaration into, 
§33-6-1010. 

Immunity for reliance in good faith on 
declaration, §33-6-1011. 

Incapable of making mental health 
treatment decisions. 

Defined, §33-6-1002. 

Information about declarations. 

Policies and procedures of service 

providers, §33-6-1015. 
Inpatient treatment. 

Care contrary to declaration when 
involuntarily committed and 
pursuant to treatment committee 
authorization. 

Emergency conditions, §33-6-1006. 
Medical records. 
Inclusion in medical records, §33-6-1005. 
Out of state declarations. 
Reciprocity in giving effect, §33-6-1009. 
Recordkeeping. 
Policies and procedures of service 
providers, §33-6-1015. 
Revocation, §33-6-1003. 
Notice, §33-6-1008. 
Signatures, §33-6-1004. 
Standard form and explanatory 
information, §33-6-1014. 
Transfer of declaration to new service 
providers, §33-6-1008. 
Witnesses, §33-6-1004. 
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MENTAL HEALTH —Cont’d 
Definitions, §33-1-101. 
Community mental health center 
cooperation, §33-2-703. 
Department of mental health and 
substance abuse services. 
Applicants for employment. 
Background checks and fingerprinting, 
§33-2-1201. 
Commissioner. 
Administrative law judges. 
Designation, §33-1-306. 

Duties, §33-1-304. 

Forms. 

Power to prescribe, §33-1-305. 

Hearing officers. 

Designation, §33-1-306. 

Interagency agreements, §33-1-308. 

Investigation of complaints, §33-1-305. 

Powers, §33-1-303. 

Rulemaking, §§33-1-303, 33-1-305. 
Community mental health centers. 

Cooperation among centers, §§33-2-701 to 

33-2-709. 
Community service system. 
Duties as to system, §33-2-101. 
Geographic areas for system. 
Establishment by department, 
§33-2-105. 
Conflicts of interest. 
Contractors of facilities. 
Disclosure of interest in facilities, 
§33-2-1303. 
Disclosure of interest in facilities, 
§33-2-1301. 
Contractors of facilities, §33-2-1303. 
Failure to disclose, §33-2-1302. 
Relief from decisionmaking role. 
Personnel records to indicate reason, 
§33-2-1304. 
Council on children’s mental health care. 
Interagency project and program 
development, §33-1-311. 
Emergency temporary control of facilities, 
§33-1-310. 
Employees. 
Background checks and fingerprinting, 
§33-2-1201. 
Conflicts of interest, §§33-2-1301 to 
33-2-1304. 
Information systems, §33-1-307. 
Licensing of facilities and services. 

Department rulemaking, §33-2-404. 
Officers. 

Conflicts of interest, §§33-2-1301 to 

33-2-1304. 
Operating guidelines. 

Standards for adoption, §33-1-309. 
Powers, §§33-1-301, 33-1-302. 
Responsibilities, §33-1-201. 

Rulemaking, §33-1-302. 
Services. 
Setting service standards, §§33-2-301 to 
33-2-303. 
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MENTAL HEALTH —Cont’d 
Department of mental health and 
substance abuse services —Cont’d 

Statewide planning and policy council, 
§§33-1-401, 33-1-402. 

Substance use disorder treatment of 
pregnant women and women with 
children. 

Development, department 
responsibilities, §33-1-312. 

Transportation. 

Meeting on transportation services, 
§33-2-502. 
Options, §33-2-501. 
Volunteers. 
Background checks and fingerprinting, 
§33-2-1201. 
Discharge from inpatient treatment, 
§§33-6-701 to 33-6-708. 
Durable power of attorney. 
Declarations for mental health treatment. 
Generally, §§33-6-1001 to 33-6-1015. 
Incorporation of declaration into durable 
power, §33-6-1010. 
Early identification of needs. 
Principles of service, §33-1-203. 
Electroconvulsive therapy. 
Children, services for. 
Provisions governing use on children, 
§§33-8-301 to 33-8-314. 
Executors and administrators. 
Disposition of shares, §30-2-703. 
Procedure for payment of shares, §30-2-702. 
Forensic services units, §§33-7-101 to 
33-7-405. 
Forms. 

Prescribing forms. 

Commissioner’s powers as to, §33-1-305. 
Grants. 
Powers of department, §§33-1-301, 
33-1-302. 
Husband and wife. 
Decedents’ estates. 
Surviving spouse. 
Elective share, §31-4-104. 
Individual rights. 
Values of state, §33-1-202. 
Inpatient treatment. 
Declarations for mental health treatment. 
Care contrary to declaration when 
involuntarily committed and 
pursuant to treatment committee 
authorization. 
Emergency conditions, §33-6-1006. 

Discharge from inpatient treatment, 

§§33-6-701 to 33-6-708. 
Admission no longer needed, finding of. 
Disposition, §33-6-705. 
Procedure upon finding, §33-6-703. 
Release, §33-6-705. 
Review of petition, §33-6-704. 
Criminal or juvenile offenders. 
Review procedures, §33-6-708. 
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MENTAL HEALTH —Cont’d 
Inpatient treatment —Cont’d 
Discharge from inpatient treatment 
—Cont’d 


Current examination of mental condition. 


Request for, §33-6-702. 
Eligibility. : 
Periodic review, §33-6-701. 
Examinations. 
Current examination of mental 
condition. 
Request for, §33-6-702. 
Periodic eligibility review, §33-6-701. 
Mandatory treatment as condition, 
§§33-6-601 to 33-6-624, 33-6-707. 
Outpatient treatment. 
Mandatory treatment as condition of 
discharge, §33-6-707. 
Volunteer outpatient treatment 
possible, §33-6-706. 
Petition for review when admission not 
needed, §33-6-703. 
Review of petition, §33-6-704. 
Voluntary outpatient treatment possible, 
§33-6-706. 
Emergency involuntary admission, 
§§33-6-401 to 33-6-427. 
Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 
Attorneys. 
Appointment, §33-6-419. 
Notice of representation, §33-6-419. 
Certification of need for care and 
treatment. 
Completion of certificate, $33-6-404. 
Detention to determine, §33-6-401. 
Warrant not required, §33-6-402. 


Mental health professionals, §33-6-427. 


Physician certification, §33-6-426. 
Probable cause hearing. 
Filing certificates with court, 
§33-6-421. 
Release if certificates of need not 
factually supported, §33-6-424. 
Detention. 
Certification of need for care and 
treatment, §33-6-401. 
Mental health professionals. 
Authority, §33-6-427. 

Place of detention, §33-6-425. 
Warrant not required, §33-6-402. 
Diagnosis, evaluation and treatment. 

Admission for, §33-6-403. 


Mental health professionals, §33-6-427. 


Person already at treatment facility, 
§33-6-408. 

Examination to determine whether to 
admit, §33-6-404. 

Disposition if not admittable, 
§33-6-407. 

Immunity of hospital, treatment 
resource or health care provider, 
§33-6-407. 

Who may examine, §33-6-407. 


MENTAL HEALTH —Cont’d 
Inpatient treatment —Cont’d 


Involuntary admission, emergency —Cont’d 
Judge not available to rule on admission. 
24 hour detention, §33-6-414. 
Local facilities. 
Admission to facility with contractual 
relationship with state, §33-6-412. 
Admission to facility without 
contractual relationship with state, 
§33-6-411. 
Notice of admission, §33-6-413. 
Order of court for admission, §33-6-413. 
Absent order, only 24 hour detention, 
§33-6-414. 
Notice to next of kin or representative, 
§33-6-416. 
Person already at treatment facility. 
Admission for diagnosis, evaluation and 
treatment, §33-6-408. 
Physician certification of need for care 
and treatment, §33-6-426. 
Place of detention, §33-6-425. 
Private facilities. 
Admission to facility with contractual 
relationship with state, §33-6-411. 
Admission to facility without 
contractual relationship with state, 
§33-6-412. 
Probable cause for admission. 
Filing certificates of need with court, 
§33-6-421. 
Finding of probable cause, §33-6-422. 
Involuntary commitment, 15 days, 
§33-6-422. 
No finding of probable cause, §33-6-423. 
Order of court for admission, §33-6-413. 
Notice to next of kin or 
representative, §33-6-416. 
Participation in hearing. 

Treatment not to prevent, §33-6-415. 
Procedure for hearing, §33-6-418. 
Release or transfer prior to hearing, 

§33-6-417. 
Waiver of hearing, §33-6-420. 
Procedure for probable cause hearing, 
§33-6-418. 
Release as result of hearing, §33-6-423. 
Release if certificates of need not 
factually supported, §33-6-424. 
Release prior to hearing, §33-6-417. 
State facilities. 
Admission to state facility, §33-6-410. 
Telehealth to evaluate for admission, 
§33-6-406. 
Transfer prior to hearing, §33-6-417. 
Transportation. 
Determination of suitable method, 
§33-6-404. 
Grant program to assist sheriffs, 
§33-6-406. 
Mental health professionals, §33-6-427. 
Notice, §33-6-406. 
Paperwork accompanying, §33-6-406. 
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MENTAL HEALTH —Cont’d 
Inpatient treatment —Cont’d 
Involuntary admission, emergency —Cont’d 
Waiver of probable cause hearing, 
§33-6-420. 
Involuntary admission, nonemergency, 
§§33-6-501 to 33-6-510. 
Certificates of need for care and 
treatment. 
2 certificates required to commit, 
§33-6-503. 
Children, services for. 
Electroconvulsive therapy. 
Pendency of proceedings, §33-8-306. 
Petition to court, §33-8-309. 
Complaint for commitment. 
Who may file, §33-6-504. 
Contract facilities. 
Commitment to, §33-6-507. 
Third-party payment arrangements, 
§33-6-508. 
Forensic services units. 
Initiation of commitment proceedings, 
§33-7-202. 
Incompetence to stand trial found, 
§33-7-301. 
Judicial commitment. 
Prerequisites, §33-6-502. 
Not guilty by reason of insanity. 
Initiation of commitment proceedings, ~ 
§33-7-303. 
Prerequisites to judicial commitment, 
§33-6-502. 
Private facilities. 
Commitment to, §33-6-506. 
Third-party payment arrangements, 
§33-6-508. 
Public facilities. 
Commitment to, §33-6-506. 
Third-party payment arrangements, 
§33-6-508. 
Sex offenders, services for. 
Petition for commitment, §33-6-804. 
State facilities. 
Commitment to state facilities, 
§33-6-505. 
Suitable accommodations, §33-6-509. 
Substantial likelihood of serious harm. 
Defined, §33-6-501. 
Suitable accommodations, §33-6-509. 
Veterans administration facilities. 
Commitment to, §33-6-510. 
Transportation to hospital, treatment 
resource, etc. 
Detention, §33-6-902. 
Sheriffs, secondary transport agents, local 
officer, etc., §33-6-901. 
Treatment review committees, §33-6-107. 
Voluntary admission, §§33-6-201 to 
33-6-208. 
Admissions review committee. 
Approval of commitment, §33-6-205. 
Composition, §33-6-204. 


658 


MENTAL HEALTH —Cont’d 
Inpatient treatment —Cont’d 
Voluntary admission —Cont’d 

Admissions review committee —Cont’d 

Reimbursement of members for 
expenses, §33-6-204. 

Application. 

Eligibility, §33-6-201. 

Approval of commitment, §33-6-205. 

Children. 

Limitations on admission, §33-6-203. 

Release. 

Notice to parent, guardian, etc. prior 
to release of child, §33-6-208. 

Eligibility to apply, §33-6-201. 

Findings. 

Need for hospitalization, §33-6-202. 
Hospitalization, need for. 

Findings required, §33-6-202. 
Person who may apply, §33-6-201. 
Release. 

Notice to parent, guardian, etc. prior to 

release of child, §33-6-208. 

Procedure, §33-6-207. 

Request for release, §33-6-206. 
Request for release, §33-6-206. 

Procedure for release, §33-6-207. 

Inspections. 
Services. 

Setting service standards. 

Regulating compliance, §33-2-302. 

Interstate compact on mental health, 

§§33-9-201 to 33-9-207. 

Administrator, §33-9-202. 
Copies of compact to other states, 

§33-9-206. 

Definitions, §33-9-201. 
Financial obligations, §33-9-204. 
Refusal to accept people not meeting 
standards for service, §33-9-207. 
Supplementary agreements, §33-9-203. 
Text, §33-9-201. 
Transfers. 
Consultation with proposed transferees, 
§33-9-205. 
Involuntary admissions. 
Emergency situations. 
Admission to inpatient treatment, 
§§33-6-401 to 33-6-427. 
Nonemergency involuntary admission to 
inpatient treatment, §§33-6-501 to 
33-6-510. 
Licenses. 
Facilities and services licensure, §§33-2-401 

to 33-2-424. 

Living wills. 
Durable power of attorney. 

Declaration of mental health treatment. 
Generally, §§33-6-1001 to 33-6-1015. 
Incorporation of declaration into 

durable power, §33-6-1010. 
General provisions, §§32-11-101 to 
32-11-1138. 
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MENTAL HEALTH —Cont’d 
Lobotomies. 
Children, services for. 
Prohibited on children, §33-8-315. 
Mental health service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Minors. 
Children, services for, §§33-8-101 to 
33-8-316. 
Outpatient treatment. 
Assisted outpatient treatment, pilot 
program, §33-6-624. 
Children, services for. 
Parental participation, §33-8-203. 
Sixteen or older. 
Parental consent not required to treat, 
§33-8-202. 
Mandatory outpatient treatment, 
§§33-6-601 to 33-6-624. 

Admission to treatment facility. 
Noncompliance with plan, §33-6-611. 
Readmitted person eligible for 

discharge. 
Conditional discharge, §33-6-617. 
Suspension of plan, §33-6-608. 

Amendment of plan, §33-6-606. 

Appointing professional not available. 
Substitute qualified mental health 

professionals, §33-6-613. 

Assisted outpatient treatment, pilot 

program, §33-6-624. 
Attorneys. 
Appointment, §33-6-618. 
Notice of representation, §33-6-618. 

Burden of proof. 

Procedural rights under provisions, 
§33-6-618. 
Discharge. 
Mandatory treatment as condition of 
discharge, §33-6-707. 
Notice to court of conditional discharge, 
§33-6-605. 
Readmitted person eligible for 
discharge. 
Conditional discharge, §33-6-617. 
Disclosure of patient information to carry 
out part, §33-6-601. 
Due process rights under provisions, 
§33-6-618. 

Duration of obligation, §33-6-623. 

Failure to comply, §33-6-609. 
Dismissal of other proceedings upon 

readmission, §33-6-619. 
Enforcement, §33-6-612. 
Findings, §33-6-614. 
Hearing to determine compliance, 
§33-6-610. 
Failure to appear, §33-6-611. 
Recommitment, §33-6-615. 
Hearing, §33-6-616. 
Substitute mental health professionals, 
§33-6-613. 
Grounds for termination of mandated 
care, §33-6-620. 
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MENTAL HEALTH —Cont’d 
Outpatient treatment —Cont’d 
Mandatory outpatient treatment —Cont’d 

Not guilty by reason of insanity. 

Order to participate in outpatient 
treatment, §33-7-303. 

Payment for services, §33-6-607. 

Plan. 

Amendment, §33-6-606. 
Approval, §33-6-603. 

Judicial review, §33-6-604. 
Development, §33-6-603. 
Noncompliance, §33-6-609. 

Dismissal of other proceedings upon 

readmission, §33-6-619. 

Enforcement, §33-6-612. 

Findings, §33-6-614. 

Hearing to determine compliance, 

§§33-6-610, 33-6-611. 
Recommitment, §§33-6-615, 33-6-616. 
Substitute mental health 

professionals, §33-6-613. 

Resumption of plan, §33-6-608. 
Review, §33-6-604. 
Suspension of plan, §33-6-608. 

Presence at hearings. 

Procedural rights under provisions, 
§33-6-618. 

Recommitment. 

Failure to comply with plan, §33-6-615. 
Hearing, §33-6-616. 

Reinstatement of mandatory care, 

§33-6-621. 
Hearing on reinstatement order, 
§33-6-622. 
Release from hospitalization. 
Conditional release, subject to 
outpatient treatment, §33-6-602. 

Notice to court of conditional 

discharge, §33-6-605. 

Renewal of obligation of mandatory care, 
§33-6-621. 

Hearing on reinstatement order, 
§33-6-622. 

Six month duration of obligation, 
§33-6-623. 

Substitute qualified mental health 
professionals, §33-6-613. 

Termination of mandated care, §33-6-620. 

Not guilty by reason of insanity. 

Order to participate in outpatient 

treatment, §33-7-303. 
Severe impairments, services for. 

Service for severe impairments not to 
substitute for outpatient treatment, 
§33-6-311. 

Patients. 
Service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Personal support services. 
Conflicts of interest, §$33-2-1301 to 
33-2-1304. 
Continuing education, §33-2-419. 
Defined, §33-2-402. 
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MENTAL HEALTH —Cont’d 
Personal support services —Cont’d 
Licensing of facilities and services, 
§33-2-403. 
Application for licensure, §33-2-406. 
Dual licensing under mental health 
provisions and health facilities 
provisions not required, §33-2-420. 
Duties and responsibilities of personal 


support services agencies, §33-2-421. 


Unlicensed operation, §33-2-405. 


Unlicensed provision of services, §33-2-417. 


Injunctions against providing unlicensed 
services, §33-2-412. 
Planning. 
Information systems, §33-1-307. 
Regional planning and policy councils, 
§§33-2-202, 33-2-203. 
State mental health planning and policy 
council, §§33-2-202, 33-2-203. 
Statewide planning and policy council, 
§§33-1-401, 33-1-402. 
Three year plan for services and supports, 
§33-2-201. 
Policy of state, §33-1-201. 
Statewide planning and policy council, 
§§33-1-401, 33-1-402. 
Principles of service, §33-1-203. 
Rape. 
Sex offenders, services for, §§33-6-801 to 
33-6-805. 
Recipients of service. 

Mental health service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Regional planning and policy councils, 

§§33-2-202, 33-2-203. 
Reports. 
System of services. 
State-owned or operated hospital or 
treatment resource. 
Quarterly report on available suitable 
accommodations, §33-6-109. 
Respect. 
Values of state, §33-1-202. 
Safety. 
Values of state, §33-1-202. 
Security units. 
Forensic services units generally, 
§§33-7-101 to 33-7-405. 
Self-determination. 
Values of state, §33-1-202. 
Service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Services. 
Children, services for, §§33-8-101 to 
33-8-316. 
Commissioner of mental health and 
substance abuse services. 
Duties, §33-1-304. 
Community service system, §§33-2-101 to 
33-2-106. 
Conflict resolution, §§33-2-601 to 33-2-603. 
Conflicts of interest, §§33-2-1301 to 
33-2-1304. 


MENTAL HEALTH —Cont’d 
Services —Cont’d 


Declarations for mental health treatment, 
§§33-6-1001 to 33-6-1015. 

Discharge from inpatient treatment, 
§§33-6-701 to 33-6-708. 

Entitlements. 

Unnecessary entitlements, §33-1-204. 
Information systems, §33-1-307. 
Inpatient treatment. 

Discharge from inpatient treatment, 

§§33-6-701 to 33-6-708. 

Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 

Involuntary admission, nonemergency, 
§§33-6-501 to 33-6-510. 

Voluntary admission, §§33-6-201 to 
33-6-208. 

Intellectual and developmental disabilities 
services. 

Family support, §§33-5-201 to 33-5-212. 

Forensic services for persons with 
intellectual disabilities, §§33-5-401 to 
33-5-410. 

Mandatory community-based services, 
§§33-5-501 to 33-5-507. 

Residential admission, §§33-5-301 to 
33-5-304. 

Statewide planning and policy council, 
§§33-5-601, 33-5-602. 

System of services, §§33-5-101 to 
33-5-112. 

Interagency agreements, §33-1-308. 
Licenses. 

Facilities and services licensure, 

§§33-2-401 to 33-2-424. 
Nonprofit service providers. 

Purchasing at same terms as available 
under state purchasing provisions, 
§33-2-1001. 

Outpatient treatment. 

Mandatory outpatient treatment, 

§§33-6-601 to 33-6-624. 
Personal support services. 

Conflicts of interest, §§33-2-1301 to 
33-2-1304. 

Continuing education, §33-2-419. 

Defined, §33-2-402. 

Licensing of facilities and services, 
§33-2-403. 

Application for licensure, §33-2-406. 

Dual licensing under mental health 
provisions and health facilities 
provisions not required, §33-2-420. 

Duties and responsibilities of personal 
support services agencies, 
§33-2-421. 

Unlicensed operation, §33-2-405. 

Unlicensed provision of services, 
§33-2-417. 

Injunctions against providing 
unlicensed services, §33-2-412. 
Principles of service, §33-1-203. 
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MENTAL HEALTH —Cont’d 
Services —Cont’d 


MENTAL HEALTH —Cont’d 
Severe impairments, services for, 


Setting service standards, §§33-2-301 to 
33-2-303. 
Higher standards. 
Contracting for higher standards, 
§33-2-303. 
Quality standards, §33-2-301. 
Regulating compliance, §33-2-302. 
Severe impairments, services for, 
§§33-6-301 to 33-6-311. 
Sex offenders, §§33-6-801 to 33-6-805. 
Statewide planning and policy council, 
§§33-1-401, 33-1-402. 
System of services, §§33-6-101 to 33-6-109. 
Alternative services, availability. 
Person not meeting admission criteria, 
§33-6-106. 
Applicability of title, §33-6-101. 
Certificates of need for admission. 
Publicly funded persons, §33-6-105. 
Community mental health agencies. 
Contracting by department to provide 
services, §33-6-103. 
Development of system, §33-6-102. 
Funding for services, §33-6-103. 
Funding for services for uninsured 
persons, §33-6-105. 
Person not meeting admission criteria, 
§33-6-106. 
Prescreening agents, §33-6-104. 
Criteria for admissions not met. 
Duties of agent, §33-6-106. 
Priority population, §33-6-103. 
Psychiatric emergency services, 
§33-6-105. 
Publicly funded persons. 
Certificates of need for admission, 
§33-6-105. 
Purpose of system, §33-6-102. 
Screening. 


Community-based screening, §33-6-104. 


Criteria for admissions not met, 
§33-6-106. 
State-owned or operated hospital or 
treatment resource. 
Admissions or transfers for services, 
§33-6-108. 
Quarterly report on available suitable 
accommodations, §33-6-109. 
Subject to available suitable 
accommodations, §33-6-108. 
Treatment review committees, §33-6-107. 
Three year plan for services and supports, 
§33-2-201. 
Transportation. 
Inpatient treatment. 
Detention, §33-6-902. 
Sheriffs, secondary transport agents, 
local officer, etc., §33-6-901. 
Meeting on transportation services, 
§33-2-502. 
Options, §33-2-501. 


§§33-6-301 to 33-6-311. 

Admission to treatment facility beyond 72 

hour period, §33-6-309. 

Monitoring admissions, §33-6-310. 

Continuing treatment needed. 

Admission to treatment facility beyond 72 
hour period, §33-6-309. 

Definitions, §33-6-301. 

Detention of severely impaired, §33-6-302. 
Examination of detainee, §33-6-303. 
Finding of severe impairment, §33-6-304. 

Extended detention upon confirmation 
of finding, §33-6-305. 

Examination of detainee, §33-6-303. 

Extended detention, §33-6-305. 

Rights as service recipient. 

Notice, §33-6-306. 

Finding of severe impairment. 
Confirmation of finding. 

Extended detention, §33-6-305. 

Detention after finding, §33-6-304. 

Grounds for detention of severely impaired, 

§33-6-302. 

Monitoring admissions, §33-6-310. 

No further need of immediate care. 
Release, §33-6-308. 

Outpatient treatment. 

Service for severe impairments not to 
substitute for outpatient treatment, 
§33-6-311. 

Release. 

No further need of immediate care, 
§33-6-308. 

Request for release, $33-6-307. 

Request for release, §33-6-307. 

Rights as service recipient. 

Notice, §33-6-306. 


Sex offenders, services for, §§33-6-801 to 


33-6-805. 

Certification for treatment, §33-6-803. 
Commitment. 

Petition for commitment, §33-6-804. 
Conviction of sex crime. 

Examination upon, §33-6-802. 
Definitions, §33-6-801. 

Examinations. 

Certification for treatment, §33-6-803. 

Conviction, examination upon, §33-6-802. 

Prerelease examination, §33-6-804. 
Guilty plea. 

Post-plea treatment system, §33-6-805. 
Post-plea treatment system, §33-6-805. 
Release. 

Examination prior to release, §33-6-804. 


Sex crime. 
Defined, §33-6-801. 


Sexual offenses. 


Services for sex offenders, §§33-6-801 to 
33-6-805. 


Stability. 


Principles of service, §33-1-203. 
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MENTAL HEALTH —Cont’d 
State mental health planning and policy 
council, §§33-2-202, 33-2-2038. 
Statewide planning and policy council, 
§§33-1-401, 33-1-402. 
Three year plan for services and 
supports, §33-2-201. 
Transportation. 
Inpatient treatment. 
Detention, §33-6-902. 
Sheriffs, secondary transport agents, local 
officer, etc., §33-6-901. 
Meeting on transportation services, 
§33-2-502. 
Options, §33-2-501. 
Unnecessary entitlements to services, 
§33-1-204. 
Values of state, §33-1-202. 
Community service system. 
Core values, §33-2-104. 
Voluntary admission. 
Inpatient treatment, §§33-6-201 to 
33-6-208. 


MENTAL HEALTH FACILITIES. 
Abuse. 
Reports of abuse, dereliction or deficiency in 
operation of facility, §33-2-416. 
Administrative procedures. 
Administrative law judges. 
Designation, §33-1-306. 
Hearing officers. 
Designation, §33-1-306. 
Admission. 
Commitment. 
Inpatient treatment. 
Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 
Involuntary admission, nonemergency, 
§§33-6-501 to 33-6-510. 
Voluntary admission to inpatient treatment, 
§§33-6-201 to 33-6-208. 
Clients. 
Service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Commitment. 
Inpatient treatment. 
Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 
Involuntary admission, nonemergency, 
§§33-6-501 to 33-6-510. 
Conflict resolution, §§33-2-601 to 33-2-603. 
Conflicts of interest. 
Contractors of facilities. 
Disclosure of interest in facilities, 
§33-2-1303. 
Disclosure of interest in facilities, 
§33-2-1301. 
Contractors of facilities, §33-2-1303. 
Failure to disclose, §33-2-1302. 
Relief from decisionmaking role. 
Personnel records to indicate reason, 
§33-2-1304. 
Construction, maintenance or operation. 
Cooperative programs. 
Powers of department, §33-1-302. 
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MENTAL HEALTH FACILITIES —Cont’d 
Deficiency. 
Reports of abuse, dereliction or deficiency in 
operation of facility, §33-2-416. 
Department of mental health and 
substance abuse services. 
Commissioner. 
Powers, §33-1-303. 
Cooperative programs, §33-1-302. 
Licensing of facilities and services. 
Generally, §§33-2-401 to 33-2-424. 
Dereliction. 
Reports of abuse, dereliction or deficiency in 
operation of facility, §33-2-416. 
Emergencies. 
Temporary control of facilities, §33-1-310. 
Employees. 
Background checks and fingerprinting, 
§33-2-1202. 
Conflicts of interest, §§33-2-1301 to 
33-2-1304. 
Contracting for temporary staffing. 
Maintenance of suitable available 
accommodations, §33-2-1203. 
Sexual relations with service recipients. 
Discharge, §33-3-903. 
Enrollment. 
Suspension of enrollment. 
Reports of abuse, dereliction or deficiency, 
§33-2-416. 
Forensic services units, §§33-7-101 to 
33-7-405. 
Admissions to a state-owned or operated 
facility, §33-7-104. 
Commitment proceedings. 
Incompetence to stand trial found, 
§33-7-301. 
Initiation, §33-7-202. 
Cost of evaluation and treatment. 
Misdemeanor offenders, §33-7-304. 
Court order for placement in unit. 
Admissions to a state-owned or operated 
facility, §33-7-104. 
Transfer of custody to commissioner, 
§33-7-103. 
Creation, §33-7-201. 
Credit towards sentence for time spent, 
§33-7-102. 
Discharge, §33-7-203. 
Examination of patients. 
Periodic examination, §33-7-101. 
Incompetence to stand trial. 
Commitment, §33-7-301. 
Evaluation, §33-7-301. 
Noncommittable incompetents. 
Mandatory community-based services, 
§33-7-402. 
Felony accusation, §33-7-401. 
Hearing to contest plan, §33-7-403. 
Periodic needs assessment, 
§33-7-404. 
Referrals to other service providers, 
§33-7-405. 
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MENTAL HEALTH FACILITIES —Cont’d 
Forensic services units —Cont’d 
Incompetence to stand trial —Cont’d 
Restored competence. 
Determination, §33-7-302. 
Notice, §33-7-302. 
Inpatient evaluation, time for completion. 
Misdemeanor offenders, §33-7-304. 
Mental capacity at time of commission of 
crime. 
Evaluation, §33-7-301. 
Not guilty by reason of insanity. 
Transfer to forensic services unit, 
§33-7-303. 
Periodic examination of patients, §33-7-101. 
Purpose, §33-7-201. 
Restored competence to stand trial. 
Determination and notice, §33-7-302. 
Transfer of custody to commissioner, 
§33-7-103. 
Habeas corpus, §§33-3-801 to 33-3-804. 
Investigations. 
Reports of abuse, dereliction or deficiency. 
Department investigation, §33-2-416. 
Involuntary admission. 
Inpatient treatment. 
Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 
Involuntary admission, nonemergency, 
§§33-6-501 to 33-6-510. 
Licensing of facilities and services, 
§§33-2-401 to 33-2-424. 
Administrative procedure. 
Denial of license, §33-2-406. 
Sanctions against licensed entities, 
§33-2-408. 
Suspension or revocation of license, 
§33-2-407. 
Application for licensure, §33-2-406. 
Assistance to applicants. 

Provision by department, §33-2-414. 
Citation of provisions, §33-2-401. 
Conflicts of interest, §§33-2-1301 to 

33-2-1304. 

Definitions, §33-2-402. 
Denial of licensing. 
Assistance to service recipients. 

Provision by department, §33-2-414. 

Procedure, §33-2-406. 
Department authority as to, §33-2-403. 
Differentiation between licensed physicians, 
permissible basis, §33-2-422. 
Drug tests. 
Laboratory testing. 

Prohibited practices, §33-2-424. 
Exemptions from licensing, §33-2-403. 
Facilities. 

Defined, §33-2-402. 
Fines, §33-2-407. 
Amount of civil penalties, §33-2-409. 
Service recipient protection trust fund. 
Disposition of civil penalties, §33-2-410. 
Types of sanctions against licensed 
entities, §33-2-408. 
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MENTAL HEALTH FACILITIES —Cont’d 
Licensing of facilities and services 

—Cont’d 

Fiscal impact of changes in regulation or 
policy, §33-5-108. 

Inspections, §33-2-413. 

Licensees. 

Defined, §33-2-402. 

Life safety inspections, §33-2-413. 

Marketing practices prohibited for alcohol 
and drug treatment facilities, 
§33-2-423. 

Nonresidential office-based opiate treatment 
facilities. 

Fee for license, §33-2-406. 

Rules, §33-2-403. 

Personal support services. 

Application for licensure, §33-2-406. 

Conflicts of interest, §§33-2-1301 to 
33-2-1304. 

Defined, §33-2-402. 

Dual licensing under this chapter and 
under provisions covering home care 
organizations, §33-2-420. 

Duties and responsibilities of personal 
support services agencies, §33-2-421. 

Providing service without license. 

Orders to cease, §33-2-417. 

Unlicensed facilities. 

Injunctions against providing 
unlicensed services, §33-2-412. 

Unlicensed operation, §33-2-405. 

Provisional licenses, §33-2-415. 

Reporting by inpatient treatment facility of 
involuntary commitment to local law 
enforcement. 

Compliance with requirements, 
§33-2-413. 

Reports of abuse, dereliction or deficiency, 
§33-2-416. 

Reputable and responsible character. 

Defined, §33-2-402. 

Required for licensing, renewal, etc., 
§33-2-406. 

Residential facilities for intellectual or 
developmental disabilities, §33-2-418. 

Review panel. 

Exemptions from licensing reviewed, 
§33-2-403. 

Rulemaking. 

Department rules for licensure, 
§33-2-404. 

Sanctions against licensed entities. 
Administrative procedure, §33-2-408. 
Service recipient protection trust fund. 

Disposition of civil penalties, §33-2-410. 

Types, §33-2-408. 

Service recipient protection trust fund, 
§33-2-410. 

Services. 

Defined, §33-2-402. 

Short title, §33-2-401. 

Surveyors. 

Notice to licensee of violations, §33-2-411. 
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MENTAL HEALTH FACILITIES —Cont’d 
Licensing of facilities and services 
—Cont’d 

Suspension or revocation, §33-2-407. 

Assistance to service recipients. 
Provision by department, §33-2-414. 
Providing unlicensed services, §33-2-412. 
Unlicensed facilities. 
Injunctions against providing unlicensed 
services, §33-2-412. 
Operation prohibited, §33-2-405. 
Orders to cease providing services, 
§33-2-417. 
Mental health service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Nonprofit service providers. 
Purchasing at same terms as available 
under state purchasing provisions, 
§33-2-1001. 
Officers. 
Conflicts of interest, §§33-2-1301 to 
33-2-1304. 
Patients. 
Service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Personal support services. 
Conflicts of interest, §$33-2-1301 to 
33-2-1304. 

Continuing education, §33-2-419. 

Defined, §33-2-402. 

Injunctions against providing unlicensed 

services, §33-2-412. 

Licensing, §§33-2-403, 33-2-421. 
Application for licensure, §33-2-406. 
Dual licensing under this chapter and 

under provisions covering home care 
organizations, §33-2-420. 
Providing service without license. 
Orders to cease, §33-2-417. 
Suspension or revocation. 
Injunctions against providing 
unlicensed services, §33-2-412. 
Unlicensed operation, §33-2-405. 
Training of employees, §33-2-419. 
Provisional licenses, §33-2-415. 
Reductions in bed capacity. 
Phasing in at state-owned or operated 
facilities, §33-2-1204. 
Religious expression, right of service 
recipients, §33-3-126. 
Reports of abuse, dereliction or 
deficiency, §33-2-416. 
Security units. 
Forensic services units generally, 
§§33-7-101 to 33-7-405. 
Service recipients. 
Generally, §§33-3-101 to 33-3-904. 
Services. 
Conflict resolution, §§33-2-601 to 33-2-603. 
Sexual relations with service recipients. 

Employees of facility or service provider. 

Discharge, §33-3-903. 
Substance abuse services. 
Definitions, §33-2-402. 


MENTAL HEALTH FACILITIES —Cont’d 
Substance abuse services —Cont’d 
Differentiation between licensed physicians, 
permissible basis, $33-2-422. 
Licensing, §§33-2-403, 33-2-421. 
Application for licensure, §33-2-406. 
Dual licensing under this chapter and 
under provisions covering home care 
organizations, §33-2-420. 
Providing service without license. 
Orders to cease, §33-2-417. 
Suspension or revocation, §33-2-412. 
Unlicensed operation, §33-2-405. 
Marketing practices prohibited for alcohol 
and drug treatment facilities, 
§33-2-423. 
Nonresidential office-based opiate treatment 
facilities. 
Fee for license, §33-2-406. 
Rules, §33-2-403. 
Unlicensed operation, §33-2-405. 
Unlicensed provision of services. 
Injunctions against providing unlicensed 
services, §33-2-412. 
Orders to cease, §33-2-417. 
Temporary control. 
Emergency temporary control of facilities, 
§33-1-310. 
Unlicensed facilities. 
Injunctions against providing unlicensed 
services, §33-2-412. 
Operation prohibited, §33-2-405. 
Orders to cease providing services, 
§33-2-417. 
Personal support services. 
Injunctions against providing unlicensed 
services, §33-2-412. 
Providing service without license. 
Orders to cease, §33-2-417. 
Whistleblower protection. 
Reports of abuse, dereliction or deficiency in 
operation of facility, §33-2-416. 


MENTAL HEALTH SERVICE 

RECIPIENTS, §§33-3-101 to 33-3-904. 

Abuse, exploitation, fraud, neglect or 
mistreatment reported to 
department. 

Identity of individual reporting confidential, 
§33-3-108. 
Mental health care providers. 

Acceptance of information from family 
members of service recipients, 
§33-3-109. 

Adjudication as a mental defective. 

Disclosure of information in court records, 
§33-3-115. 
Assault. 
Confidentiality of records. 

Felony acts of bodily harm or sexual 
abuse. 

Disclosure to law enforcement agency, 
§33-3-110. 
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MENTAL HEALTH SERVICE 


RECIPIENTS —Cont’d 


Child abuse. 


Confidentiality of records. 
Nondisclosure of child’s records to person 
accused of abuse, §33-3-111. 
Children, services for. 
Generally, §§33-8-101 to 33-8-316. 
Children’s service department. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 


Commitment. 


Affidavits. 

Testimony by certifying or examining 
professionals, §33-3-615. 

Appeals from commitment, §33-3-620. 
Applicability of provisions, §33-3-601. 
Attorneys at law. 

Appointment, §33-3-608. 

Notice of representation, §33-3-608. 
Attorneys’ fees. 

Costs of proceedings, §33-3-503. 
Audio visual technology. 

Use in judicial proceeding, §33-3-505. 
Communications to hospital, treatment 

source, etc., about diagnosis, treatment, 
etc., of person committed, §33-3-619. 
Complaint for commitment. 

Contents, §33-3-602. 

Requirements, §33-3-602. 

Service of process, §33-3-605. 

Conduct of hearing, §33-3-613. 
Conflicts of interest. 

Professional involved in proceeding not to 
have interest or relationship, 
§33-3-125. 

Continuances, §33-3-612. 
Costs of proceedings, §33-3-503. 
Court orders. 
Copy of order with recipient’s history. 
Communication, §33-3-502. 
Depositions. 

Testimony by certifying or examining 

professionals, §33-3-615. 
Detention. 

Places of detention, §33-3-616. 
Dismissal of proceedings, §33-3-618. 
Due process, §33-3-612. 

Evidence, §33-3-612. 
Clear and convincing requisite for 
commitment, §33-3-617. 
Examination of defendant. 
Names of examining professionals. 
Providing to defendant and counsel, 
§33-3-614. 

Order for examination, §33-3-607. 

Testimony of certifying or examining 
professionals, §33-3-615. 

Facilities. 

Disclosures to facility about diagnosis, 
treatment, etc., of person committed, 
§33-3-619. 


INDEX 


MENTAL HEALTH SERVICE 


RECIPIENTS —Cont’d 


Commitment —Cont’d 


False information, furnishing, §33-3-902. 

Fax transmission of pleadings and 
certificates, §33-3-506. 

Hearing. 

Conduct, §33-3-613. 

Due process, §33-3-612. 

Place of hearing, §33-3-610. 

Time for hearing, §33-3-606. 

Transportation to hearing, §33-3-611. 

Two-way electronic audio visual 
communication. 

Use, §33-3-505. 

Indigent persons. 
Costs of proceedings, §33-3-503. 
Intellectual and developmental disabilities 
services. 

Forensic services for persons with 
intellectual disabilities, §§33-5-401 to 
33-5-410. 

Judicial proceedings. 

Generally, §§33-3-501 to 33-3-504. 
Jurisdiction, §33-3-603. 
Jury trial. 

Demand for jury trial, §33-3-609. 
Place of detention, §33-3-616. 
Place of hearing, §33-3-610. 
Police and other law enforcement. 

Reporting by inpatient treatment facility 
of involuntary commitment to local 
law enforcement, §§33-2-418, 
33-3-117. 

Presence of defendant, §33-3-612. 
Record of proceedings, §33-3-502. 
Release after dismissal of proceedings, 

§33-3-618. 

Release during pendency of proceedings, 

§33-3-501. 

Requisites for commitment, §33-3-617. 
Service system, mental health. 

Inpatient treatment. 

Emergency involuntary admission to 
inpatient treatment, §§33-6-401 to 
33-6-427. 

Nonemergency involuntary admission 
to inpatient treatment, §§33-6-501 
to 33-6-510. 

Telefax transmission of pleadings and 

certificates, §33-3-506. 

Time for hearing, §33-3-606. 
Transportation to hearing, §33-3-611. 
Venue, §33-3-603. 

Witnesses, §33-3-612. 

Certifying or examining professionals, 
§33-3-615. 

Fees. 

Costs of proceedings, §33-3-503. 

Physician, psychologist, etc., as witnesses, 
§33-3-504. 

Wrongful hospitalization or admission. 

Felony, §33-3-901. 
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MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 

Confidentiality of records, §§33-3-103 to 
33-3-116. 

Abuse, exploitation, fraud, neglect or 
mistreatment reported to department. 

Identity of individual reporting 
confidential, §33-3-108. 

Access expressly required by law, 
§33-3-108. 

Access of service recipient to records, 
§33-3-112. 

Amendment of records. 

Request by recipient for amendment, 
§33-3-113. 

Child abuse. 

Nondisclosure of child’s records to person 
accused of abuse, §33-3-111. 

Consent to disclosure, §33-3-104. 

Description of records covered, $33-3-103. 

Evidentiary privilege of health 
professionals. 

Exceptions, §33-3-114. 

Federally mandated advocacy and 

protection agency. 
Disclosure to agency without consent, 
§33-3-106. 
Felony acts of bodily harm or sexual abuse. 
Disclosure to law enforcement agencies, 
§33-3-110. 
Harm, reports of. 
Access to information, §33-3-108. 

Law enforcement agencies. 

Disclosure of collected and reported 
information, §33-3-115. 

Felony acts of bodily harm or sexual 
abuse, §33-3-110. 

Laws expressly requiring access, §33-3-108. 

Misdemeanor for violation, §33-3-116. 

Nonconsensual disclosure, $33-3-105. 

Organizations paying for treatment. 

Disclosure to organization without 
consent, §33-3-106. 

Record of court proceedings, §33-3-115. 

Release of information to family members 
and other designated persons, 
§33-3-109. 

Request by recipient for amendment, 
§33-3-113. 

Rulemaking, §33-3-107. 

Service recipient access to records, 
§33-3-112. 

Transfer of information to new service 
provider, §33-3-106. 

Who may consent to disclosure, §33-3-104. 

Withdrawal of authority to release all 
information previously authorized, 
§33-3-109. 

Withdraw authority to release all 
information previously authorized, 
§33-3-109. 

Conflicts of interest. 

Commitment. 

Professional involved in proceeding not to 
have interest or relationship, 
§33-3-125. 


MENTAL HEALTH SERVICE 

RECIPIENTS —Cont’d 

Conservator. 
Appointment when recipient unable to 
exercise rights, §33-4-110. 
Contracts. 
Specific rights preserved, §33-3-102. 
Correction department. 
Transfers of service recipients. 

Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 

Counseling center. 

Defined, §33-3-201. 

Counselors and therapists. 
Definition of counselor, §33-3-201. 
Evidentiary privilege of health 

professionals. 

Exceptions, §33-3-114. 

Suicide. 

Immunity from liability for suicide or 
attempted suicide of person 
consulting counselor, §33-3-201. 

Threats by recipients, §33-3-206. 

Warnings, precautions, etc., duties as to, 
§33-3-206. 

Immunity for carrying out duties, 
§33-3-209. 

Law enforcement, reporting to, 
§33-3-210. 

Method of carrying out, §33-3-207. 

Decision making capacity of patients. 
Assessment process. 

Uniform process to determine, §33-3-217. 

Determination, §33-3-217. 
Lacking capacity. 

Defined, §33-3-218. 

Surrogate decision maker for medical 
decisions, §33-3-219. 

Eligibility to serve as, §33-3-220. 
Immunity of medical professional, 
§33-3-221. 
Medical decisions. 

Surrogate decision maker for medical 
decisions, §33-3-219. 

Eligibility to serve as, §33-3-220. 
Immunity of medical professional, 
§33-3-221. 

Declarations for mental health 

treatment, §§33-6-1001 to 33-6-1015. 

Definitions. 

Isolation, §33-3-120. 
Restraint, §33-3-120. 

Deprivation of liberty. 

Due process, §33-3-101. 

Discipline. 

Isolation and restraint prohibited, 
§33-3-120. 
Drugs. 
Restraint. 

Use of drugs to effect restraint, 

§33-3-120. 
Supplying to recipient. 
Felony, §33-3-904. 


a 
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MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 
Emergencies. 
Isolation and restraint, §33-3-120. 
Employees. 
Threats by recipients. 
Communication to counselor, §33-3-208. 
Immunity for carrying out duties, 
§33-3-209. 
Law enforcement, reporting to, 
§33-3-210. 
Escape. 
Aiding or abetting, §33-3-904. 
Residential service recipients. 
Unauthorized leave from facilities, 
§33-4-106. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from. 
Runaways from department facilities. 
Custodian upon return, §33-3-411. 
Federal bureau of investigation-NICS 
index. 
Disclosure of collected and reported 
information, §33-3-115. 
Fiduciaries. 
Acting for recipient. 
Evidence of fiduciary status, §33-3-102. 
Confidentiality of information. 
Consent to disclosure, §33-3-104. 
Firearms. 
Supplying to recipient. 
Felony, §33-3-904. 
Gifts. 
Employees receiving gifts from service 
recipients. 
Misdemeanor, §33-3-904. 
Habeas corpus, §§33-3-801 to 33-3-804. 
Discharge. 
Order of discharge, §33-3-804. 
Disposition of case. 
Authorized dispositions, §33-3-803. 
Mental condition of person seeking release. 
Determination, §33-3-802. 
Right to file writ, §33-3-801. 
Immunity. 
Generally, §§33-3-201 to 33-3-221. 
Refusal to perform prohibited acts, 
§33-3-212. 
Relinquishment of authority over recipient 


in compliance with authorized decision, 


§33-3-212. 
Inciting to violence. 
Felony, §33-3-904. 
Incompetence. 
Denial of property rights, ability to 
contract, etc., §33-3-102. 
Intoxicating substances. 
Supplying to recipient. 
Felony, §33-3-904. 
Involuntary care and treatment. 
Inpatient treatment. 
Involuntary admission, emergency, 
§§33-6-401 to 33-6-427. 


MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 
Involuntary care and treatment —Cont’d 
Inpatient treatment —Cont’d 
Involuntary admission, nonemergency, 
§§33-6-501 to 33-6-510. 
Isolation, §33-3-120. 
Judicial commitment to a mental 
institution.. 
Disclosure of information in court records 
§33-3-115. 
Law enforcement agencies. 
Disclosure of collected and reported 
information, §33-3-115. 
Liability. 
Special liability rules, §§33-3-201 to 
33-3-221. 
Medical decisions of recipients. 
Decision making capacity of patients. 
Assessment process. 
Uniform process to determine, 
§33-3-217. 
Determination, §33-3-217. 
Lacking capacity. 
Defined, §33-3-218. 
Surrogate decision maker for medical 
decisions, §33-3-219. 
Eligibility to serve as, §33-3-220. 
Medical professional acting in accord with 
surrogate decision. 
Immunity, §33-3-221. 
Medication. 
Restraint. 
Use of drugs to effect restraint, 
§33-3-120. 
Minors. 
Children, services for. 
Generally, §§33-8-101 to 33-8-316. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 
Nonprofit organizations providing 
service. 
Tortious acts of recipients. 
Immunity from liability of organization, 
§33-3-202. 
Property rights. 
Specific rights protected, §33-3-102. 
Psychiatrists. 
Evidentiary privilege of health 
professionals. 
Exceptions, §33-3-114. 
Psychologists. 
Evidentiary privilege of health 
professionals. 
Exceptions, §33-3-114. 
Records. 
Confidentiality of records, $§33-3-103 to 
33-3-116. 
Religious expression, right to, §33-3-126. 
Residential service recipients. 
Attorneys. 
Communication with, §33-4-101. 


> 


INDEX 668 


MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 
Residential service recipients —Cont’d 
Certificate of need for commitment for care 
and treatment, §33-4-108. 
Conservator. 
Appointment when recipient unable to 
exercise rights, §33-4-110. 
Death of recipient. 
Notice, §33-4-109. 
Unclaimed property. 
Disposal of unclaimed property, 
§33-4-109. 
Family of recipient. 
Communication with, §33-4-101. 
Death of recipient. 
Notice to next of kin, §33-4-109. 
Notice of admission to family, §33-4-103. 
Guardians. 
Death of recipient. 
Notice to guardian, §33-4-109. 
Notice of admission to family or guardian, 
§33-4-103. 
Medical care. 
Treating physical disorder prior to 
admission, §33-4-104. 
Ministers. 
Communication with, §33-4-101. 
Physicians. 


Communication with personal physician, 


§33-4-101. 
Private facilities. 
Commitment to private facilities, 
§33-4-107. 
Records. 
Services and supports provided, 
§33-3-101. 
Release. 
Written statement of release procedures. 
Providing to recipient, §33-4-105. 
Rights afforded, inability to exercise. 
Appointment of conservator, §33-4-110. 
Rights of recipients. 
Written statement of release procedures 
and other rights. 
Providing to recipient, §33-4-105. 
Services and supports to be provided to 
recipients, §33-3-101. 
Special rules for, §§33-4-101 to 33-4-210. 
State mental health facilities. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 
Transfers. 
Between facilities within state, §33-3-301. 
Judicial review of transfers, §§33-3-701 to 
33-3-711. 
Nonresidents, transfers of, §33-3-303. 
Veterans’ administration facilities, 
transfers to, §33-3-302. 
Treating physical disorder prior to 
admission, §33-4-104. 
Unauthorized leave from facilities, 
§33-4-106. 


MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 
Residential service recipients —Cont’d 

Visitors. 

Right to receive, §33-4-101. 
Restraint, §33-3-120. 
Rights, §§33-3-101 to 33-3-126. 

Inability to exercise. 

Appointment of conservator, §33-4-110. 
Runaways. 

Aiding and abetting escape, §33-3-904. 

Residential service recipients. 
Unauthorized leave from facilities, 

§33-4-106. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from. 
Runaways from department facilities. 
Custodian upon return, §33-3-411. 
Seclusion. 
Isolation and restraint, §33-3-120. 
Sexual abuse. 
Confidentiality of records. 
Child sexual abuse. 
Nondisclosure of child’s records to 
person accused of abuse, §33-3-111. 
Felony acts of bodily harm or sexual 
abuse. 
Disclosure to law enforcement agency, 
§33-3-110. 
Sexual relations with recipient. 

Employees of facility or service provider. 

Discharge of employee, §33-3-903. 
Social workers. 
Evidentiary privilege of health 
professionals. 
Exceptions, §33-3-114. 
Special liability rules, §§33-3-201 to 
33-3-221. 
Specific rights protected, §33-3-102. 
Suicide. 

Counselor not liable for suicide or 
attempted suicide of person consulting 
counselor, §33-3-201. 

Threats by recipients. 

Warning, predicting, precautions, etc. 
Counselor duties as to, §33-3-206. 
Employee duties as to, §33-3-208. 
Immunity of counselors and employees 

fulfilling duties, §33-3-209. 
Law enforcement, reporting to, §33-3-210. 
Methods, §33-3-207. 
Transfers of service recipients. 

Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 

Adult inmates, §33-3-402. 
Appropriateness of transfer. 
Determination, §33-3-408. 
Approval or disapproval of transfer, 
§33-3-406. 
Determination of appropriateness of 
transfer, §33-3-408. 
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MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 
Transfers of service recipients —Cont’d 
Correction department and children’s 
service department, transfers from 
—Cont’d 
Emergency residential care and 
treatment, §33-3-403. 
Youth development center, persons in, 
§33-3-412. 
Private facilities. 
Return of transferee from private 
facility, §33-3-410. 
Public facilities. 
Return of transferee from public 
facility, §33-3-409. 


Return of transferee from private facility, 


§33-3-410. 

Return of transferee from public facility, 
§33-3-409. 

Runaways from department facilities. 

Custodian upon return, §33-3-410. 
Time for transfer, §33-3-407. 

Transfer committees. 
Appointment, §33-3-404. 
Approval or disapproval of transfer, 
§33-3-406. 
Internal operation, §33-3-405. 
Officers, §33-3-405. 
When transfer made, §33-3-407. 
Youth development centers. 
Emergency residential care and 
treatment for persons in, 
§33-3-412. 
Minors transferred from, §33-3-401. 
Judicial review of transfer, §§33-3-701 to 
33-3-711. 
Affidavits. 
Examining professionals, testimony of, 
§33-3-709. 
Attorney for transferee. 

Appointment, §33-3-704. 

Notice of representation, §33-3-704. 
Commencement, §33-3-701. 
Complaint. 

Commencement of proceeding, 

§33-3-701. 
Limitation of filing of complaints, 
§33-3-711. 
Notice of complaint, §33-3-702. 
Repetitious filing of complaints, 
~  §33-3-711. 
Depositions. 
Examining professionals, testimony of, 
. §33-3-709. 
Evidence, §33-3-707. 
Preponderance, §33-3-710. 
Findings, §33-3-710. 
Hearing. 
Conduct of hearing, §§33-3-707, 
33-3-708. 

Continuance, §33-3-703. 

Due process, §33-3-707. 

Exclusion of public, §33-3-706. 


MENTAL HEALTH SERVICE 
RECIPIENTS —Cont’d 
Transfers of service recipients —Cont’d 
Judicial review of transfer —Cont’d 
Hearing —Cont’d 
Formality, §33-3-708. 
Notice of hearing, §33-3-702. 
Place, §33-3-706. 
Time for hearing, §33-3-703. 
Jury trial. 
Demand, §33-3-705. 
Limitation of filing of complaints, 
§33-3-711. 
Place of hearing, §33-3-706. 
Witnesses, §33-3-707. 
Residential service recipients. 
Between facilities within state, §33-3-301. 
Nonresidents, transfers of, §33-3-303. 
Transfers. 
Veterans’ administration facilities, 
transfers to, §33-3-302. 
Wrongful hospitalization or admission. 
Felony, §33-3-901. 


METABOLIC DEFECTS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 


MINORS. 
Alcohol and drug abuse. 

Comprehensive alcohol, tobacco and drug 
prevention program, §§33-10-501 to 
33-10-506. 

Juvenile alcohol abuse. 

Comprehensive treatment prevention 
program, §33-10-302. 
Legislative findings, §33-10-301. 
Alcoholism. 
Juvenile alcohol abuse. 
Comprehensive treatment prevention 
program, §33-10-302. 
Legislative findings, §33-10-301. 
Comprehensive alcohol, tobacco and 
drug prevention program, §§33-10-501 
to 33-10-506. 
Drug abuse. 

Comprehensive alcohol, tobacco and drug 
prevention program, §§33-10-501 to 
33-10-506. 

Electroconvulsive therapy. 
Children, use on. 
Provisions governing use on children, 
§§33-8-301 to 33-8-314. 
Emancipation. 
Mental health. 
Children, services for. 
Emancipated children, §33-8-104. 
Employers and employees. 

Wages of deceased employee payable to 

children, §30-2-103. 
Intestate succession. 

Right to specific property until letters 

granted, §30-2-101. 
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MINORS —Cont’d 
Lobotomies. 
Prohibited on children, §33-8-315. 
Mental health. 
Children, services for. 
Generally, §§33-8-101 to 33-8-316. 
Inpatient treatment. 


Voluntary admission. 
Children. 


Limitations on admission, §33-6-203. 


Release, notifications, §33-6-208. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from, 
$§33-3-401 to 33-3-412. 
Removal of disability. 
Mental health. 
Children, services for. 
Emancipated children, §33-8-104. 
Scire facias. 
Decedents’ estates. 
When service on guardian of minor 
dispensed with, §30-2-412. 
Service of process. 
Decedents’ estates. 
When service dispensed with, §30-2-412. 
Trusts and trustees. 
Property set apart as allowance for 
children. 
Administrator as trustee for allowance, 
§30-2-105. 


MISDEMEANORS. 
Intellectual and developmental 
disabilities facilities. 
Unlicensed facilities. 
Operation prohibited, §33-2-405. 
Orders to cease providing services. 
Violation of order, §33-2-417. 
Mental health. 
Commitment. 


False information, furnishing, §33-3-902. 


Confidentiality of records, §33-3-116. 
Declarations for mental health treatment. 
Destruction, alteration, etc., §33-6-1013. 
Gifts. 
Employees receiving gifts from service 
recipients. 
Misdemeanor, §33-3-904. 
Unlicensed facilities. 
Operation prohibited, §33-2-405. 
Orders to cease providing services. 
Violation of order, §33-2-417. 
State mental health facilities. 
Trespassing on grounds, §33-2-806. 
Trespass. 
State mental health facilities. 
Trespassing on grounds, §33-2-806. 
Trial. 
Incompetence to stand trial. 
Misdemeanor charges pending. 
Retirement of charges, §33-7-301. 


MISSING IN ACTION. 
Transfer of property without 
conservatorship, §30-3-203. 


MISSING PERSONS. 
Absentees’ estates. 
Presumption of death. 
Effect of absence, §30-3-102. 


MUNIMENT OF TITLE TO REAL 
ESTATE. 
Probate of will to establish, §32-2-111. 


MURDER. 
First degree murder. 
Not guilty by reason of insanity, 
proceedings upon finding, §33-7-303. 


N 


NATURAL DYING. 
Living wills, §§32-11-101 to 32-11-1138. 


NEXT OF KIN. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Order of court for admission. 
Notice to next of kin or 
representative, §33-6-416. 
Mental health service recipients. 
Residential service recipients. 
Death of recipient. 
Notice to family, guardian, court, etc., 
§33-4-109. 


NONPROFIT CORPORATIONS. 
Mental health service recipients. 
Tortious acts of service recipients of 
corporation. 


Immunity from liability of organization, 
§33-3-202. 


NONRESIDENTS. 
Decedents’ estates. 
Homestead assignment. 
Rehearing on cause. 
Time for motion, nonresident not 
served with application, §30-2-203. 
Rehearing upon motion by nonresident 
when not notified, §30-2-203. 
Notice of motion, §30-2-203. 
Service of application on not necessary, 
§30-2-203. 
Wills. 
Appointment of nonresident personal 
representative, §30-1-116. 
Foreign execution of will, §31-1-107. 
Executors and administrators. 
Address of nonresident to be given to 
probate court clerk, §30-1-104. 
Appointment of nonresident personal 
representative, §30-1-116. 
Letters of administration, §30-1-103. 
Letters testamentary, §30-1-103. 
Service of process. 
Probate court clerk to receive service, 
§30-1-104. 
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NONRESIDENTS —Cont’d 
Homestead assignment. 
Decedents’ estates. 
Rehearing on cause. 
Time for motion, nonresident not 
served with application, §30-2-2038. 
Service of application on not necessary, 
§30-2-203. 
Rehearing upon motion by nonresident, 
§30-2-203. 
Living wills. 
Execution outside state, §32-11-111. 
Mental health. 
Transfers of service recipients. 
Residential service recipients. 
Transfers of nonresidents, §33-3-308. 
Wills. 
Foreign wills. 
Unprobated will from state or country not 
requiring probate. 
Notice of taking depositions, §32-5-110. 
Probate of wills. 
Nuncupative will. 
Issuance of process, §32-2-106. 


NOTICE. 
Decedents’ estates. 
Absentees’ estates. 
Procedure for notice to absentee, 
§30-3-106. 
Claims against estate. 
Filing of claim. 
Written notice to be given, §30-2-313. 
Homestead assignment. 
Nonresidents. 
Rehearing upon motion by nonresident 
when not notified. 
Notice of motion, §30-2-203. 
Notice of application, §30-2-203. 
Service of notice, §30-2-203. 
Executors and administrators. 
Claims against estate. 
Dismissal of case without prejudice 
following notice, §30-2-324. 
Exceptions to claim. 
Certification of papers containing 
demand for jury trial, §30-2-314. 
Filing. 
Written notice given of filing claim, 
§30-2-313. 
Insolvent estates. 
Hearing on objection to proposed plan of 
distribution, §30-5-104. 
Notice of insolvency, §30-5-102. 
Contents, §30-5-103. 
Effect of no objections, §30-5-103. 
Legatees or devisees. 
Notice of person or entity as beneficiary, 
§30-2-301. 
Letters of administration. 
Creditors to be notified of qualification of 
personal representative, §30-2-306. 
Letters testamentary. 
Creditors to be notified of qualification of 
personal representative, §30-2-306. 
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NOTICE —Cont’d 
Executors and administrators —Cont’d 
Resignation of representatives. 
Notice to legatees, §30-1-112. 
Homestead assignment. 
Service on heirs and devisees, §30-2-203. 
Wills. 
Foreign wills. 
Unprobated will from state or county not 
requiring probate. 
Notice of taking depositions, §32-5-110. 
Probate of wills. 
Nuncupative will. 
Issuance of process, §32-2-106. 


NUNCUPATIVE WILLS, §§32-1-106, 
32-2-106. 


NURSES. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 
Psychiatric and mental health nursing. 
Inpatient treatment. 
Involuntary admission, emergency. 
Role of mental health professionals, 
§33-6-427. 


NURSING HOME ADMINISTRATORS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-113. 


O 


OATHS. 
Decedents’ estates. 
Absentees’ estates. 
Conservators, §30-3-207. 
Affidavits of heirship. 
False swearing by affiant. 
Penalty, §30-2-712. 
Homestead assignment. 
Commissioner’s oath, §30-2-207. 
Executors and administrators, §30-1-111. 
Examination of representative under oath, 
§30-2-604. 
Public administrators and public guardians, 
§30-1-401. 


OPIOID ABATEMENT COUNCIL ACT, 
§§33-11-101 to 33-11-106. 
Appointment of members, §33-11-103. 
Composition, §33-11-103. 
Definitions, §33-11-102. 
Duties of council, §33-11-105. 
Established, §33-11-103. 
Executive director. 
Definition of director, §33-11-102. 
Full-time position, §33-11-104. 
Hiring, §33-11-104. 
Meetings, §33-11-103. 
Procurement requirements. 
Exemptions, §33-11-106. 
Removal of members, §33-11-108. 
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OPIOID ABATEMENT COUNCIL ACT 
—Cont’d 

Settlement proceeds. 

Disbursements. 

Duties of council, §33-11-105. 
Finality, §33-11-103. 

Short title, §33-11-101. 

Staff, §33-11-104. 

Terms of members, §33-11-103. 

Travel reimbursements, §33-11-103. 

Vacancies in council, §33-11-103. 


OPIOIDS. 
Abatement. 
Opioid abatement council act, §§33-11-101 
to 33-11-106. 
ORGAN DONORS. 
Living wills. 
Declaration. 
Organ donor certification, §32-11-105. 
OSTEOPATHIC PHYSICIANS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 


P 


PARENT AND CHILD. 
Intestate succession. 


Relationship of parent and child, §31-2-105. 


Mental health. 
Children, services for. 
Outpatient treatment. 
Parental participation, §33-8-203. 
Sixteen or older. 
Consent of parents not required to 
treat, §33-8-202. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Complaint for commitment. 
Who may file, §33-6-504. 
Voluntary admission. 
Release of child. 
Notifications, §33-6-208. 


PARTIES. 
Executors and administrators. 
Bonds, surety. 
Multiple parties. 
Recovery on bond, §30-1-208. 
Personal property. 
Escheat. 
Intervention, §31-6-111. 
Treasurer joined in certain cases, 
§31-6-114. 


PERSONAL PROPERTY. 
Decedents’ estates. 

Sale of decedent’s effects by personal 
representative, §30-2-303. 
Disposition of escheated property, 

§31-6-116. 
Escheat, §§31-6-101 to 31-6-122. 
Action to recover personal property. 
Appeals. 
Right of appeal, §31-6-122. 


PERSONAL PROPERTY —Cont’d 
Escheat —Cont’d 


Action to recover personal property 

—Cont’d 

Duties of treasurer and attorney general, 

§31-6-109. 
Applicability of chapter. 

Excepted property, §31-6-121. 
Attorney general. 

Suit involving escheat property. 

Duties of attorney general, §31-6-109. 
Claims for property of decedent, §31-6-119. 
Disposition of property, §31-6-116. 

Right of appeal, §31-6-122. 

When no heir appears, §31-6-101. 
Exceptions to chapter, §31-6-121. 
Intangible property, §31-6-105. 

Subject to administration in state, 

§31-6-106. 
Intervention. 
Permitted, §31-6-111. 
Joinder of properties. 
Treasurer joined in certain cases, 
§31-6-114. 
Jurisdiction. 

Proceedings in other states, §31-6-115. 
Parties. 

Intervention, §31-6-111. 

Treasurer joined in certain cases, 

§31-6-114. 
Procedure for escheat. 

Right of appeal, §31-6-122. 

Reports, §31-6-107. 
Retention of property, §31-6-108. 
Rules and regulations. 
Authority of treasurer to make, 
§31-6-120. 
Sales. 

Determination of title. 

Sale pending determination, §31-6-113. 
State treasurer. 

Actions to recover personal property. 

Duties of treasurer, §31-6-109. 

Joinder in certain cases, §31-6-114. 
Surrender of property, §31-6-108. 
Tangible property. 

Customarily kept in state, §31-6-103. 

Subject to administration in state, 

§31-6-104. 
Title. 

Determination of title, §31-6-112. 

Sale pending determination, §31-6-113. 


Executors and administrators. 


Sale of decedent’s effects, §30-2-303. 


Intangible property. 


Escheat, §31-6-105. 
Subject to administration in state, 
§31-6-106. 


Jurisdiction. 


Escheat. 
Proceedings in other states, §31-6-115. 


Reports. 


Property which may be subject to escheat, 
§31-6-107. 
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PERSONAL PROPERTY —Cont’d 
Retention. 
Property subject to escheat, §31-6-108. 
Rules and regulations. 
Escheat proceedings. 
Authority of treasurer to make, 
§31-6-120. 
Sales. 
Determination of title in escheat 
proceedings. 
Sale pending determination, §31-6-113. 
State treasurer. 
Escheat proceedings. 
Joinder in certain cases, §31-6-114. 
Surrender. 
Property subject to escheat, §31-6-108. 
Tangible property. 
Escheat. 
Customarily kept in state, §31-6-103. 
Subject to administration in state, 
§31-6-104. 
Title. 
Determination of title in escheat 
proceedings, §31-6-112. 
Sale pending determination, §31-6-113. 


PETITIONS. 
Decedents’ estates. 
Absentees’ estates. 
Conservators. 
Appointment of conservator, §§30-3-204 
to 30-3-206. 
Executors and administrators, §§30-1-112, 
30-5-101. 
Sale of lands to pay debts, §§30-2-402, 
30-2-403. 

Executors and administrators. 
Account settlements, §30-1-112. 
Insolvent estates. 

Administration. 
Initiated by filing, §30-5-101. 
Resignation. 
Method of resignation, §30-1-112. 
Mentally ill. 
Outpatient treatment. 
Assisted outpatient treatment, pilot 
program, §33-6-624. 

Wills. 

Hearing on probated will, §32-5-103. 


PHYSICIANS AND SURGEONS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 
Mental health. 
Commitment. 
Witnesses. 
Physician, psychologist, etc., as 
witnesses, §33-3-504. 
Inpatient treatment. 
Involuntary admission, emergency. 
Authority of physician with certain 
mental health expertise and 
education, §33-6-427. 
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PHYSICIANS AND SURGEONS —Cont’d 
Mental health —Cont’d 
Inpatient treatment —Cont’d 
Involuntary admission, emergency 
—Cont’d 
Certification of need for care and 
treatment. 
Physician certification, §33-6-426. 
Involuntary admission, nonemergency. 
Certificates of need for care and 
treatment, §33-6-503. 
Residential service recipients. 
Communication with personal physician, 
§33-4-101. 


PLEADINGS. 
Decedents’ estates. 
Scire facias. 
Plea of sufficient assets, waste or 
concealment, §30-2-413. 


POLICE AND OTHER LAW 

ENFORCEMENT OFFICERS. 

Mental health. 
Commitment. 

Reporting by inpatient treatment facility 
of involuntary commitment of service 
recipient to local law enforcement, 
§§33-2-413, 33-3-117. 

Inpatient treatment. 
Transportation. 
Sheriffs, secondary transport agents, 
local officer, etc., §33-6-901. 
Threats of serious bodily harm or death by 
service recipient communicated to 
mental health professional. 

Reporting to local law enforcement, 

§33-3-210. 


POPULAR NAMES OF ACTS. 
Ancillary Probate of Foreign Wills, 
§32-5-101. 
Antilapse Statute, §32-3-105. 
Class Doctrine Act, §32-3-104. 
Disclaimer of Property Interests Act, 
§31-7-101. 
Generally, §§31-7-101 to 31-7-117. 
Enoch Arden Statute. 
Decedents’ estates. 
Absentees’ estates. 
Effect of absence, §30-3-102. 
Forced Share Act. 
Elective share of surviving spouse, 
§31-4-101. 
Lapsed Legacy Statute, §32-3-105. 
Living wills, §32-11-101. 
Meth-free Tennessee Act of 2005, 
§33-10-103. 
Natural death. 
Living wills, §32-11-101. 
Opioid abatement council act, §33-11-101. 
Pour Over Act, §32-3-106. 
Right to die, §32-11-101. 
Right to Natural Death Act, §32-11-101. 
Slayer Act, §31-1-106. 
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POPULAR NAMES OF ACTS —Cont’d PRESUMPTIONS. 
Tennessee Disclaimer of Property Death. 


Interests Act, §31-7-101. 
Generally, §§31-7-101 to 31-7-117. 
Trautman Act of 1978. 
Contracts to make or revoke wills, 
§32-3-107. 
Whistleblower protection. 
Mental health and intellectual and 
developmental disabilities facilities. 
Reports of abuse, dereliction or deficiency 
in operation of facility, §33-2-416. 
Year’s Support Act, §30-2-101. 


POSTHUMOUS CHILDREN. 
Decedents’ estates. 
Afterborn heirs share, §31-2-108. 


POUR OVER ACT. 
Testamentary additions to trusts, 
§32-3-106. 


POWER OF ATTORNEY. 
Decedents’ estates. 
Durable power of attorney for incapacitated 
principal. 

Specifically devised or bequeathed 
property sold or mortgaged by 
conservator acting under power, 
§32-3-111. 

Durable power of attorney. 
Decedents’ estates. 

Specifically devised or bequeathed 
property sold or mortgaged by 
conservator acting under power, 
§32-3-111. 

Health care durable power of attorney. 
Mental health. 


Declarations for mental health treatment. 


Incorporation of declaration into health 
care durable power of attorney, 
§33-6-1010. 


POWERS OF APPOINTMENT. 
Disclaimer of property interests. 

Appointees, disclaimer by, §31-7-110. 

Delivery of disclaimer. 

Recipients, §31-7-112. 
Fiduciary capacity, power held in, 
§31-7-111. 

Not held in fiduciary capacity, §31-7-109. 

Exercisable by will, §32-3-110. 


PREGNANCY. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-1138. 
Substance abuse. 
Treatment. 
Pregnant women and women with 
children. 
Development of substance use disorder 
treatment, §33-1-312. 
Pregnant women referred for treatment, 
§33-10-104. 


Absentee’s estates. 
Effect of absence, §30-3-102. 
Decedents’ estates. 
Absentees’ estates. 
Effect of absence, §30-3-102. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services. 
Application for licensure. 
Felons presumed not to have requisite 
reputable and responsible 
character, §33-2-406. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Application for licensure. 
Felons presumed not to have requisite 
reputable and responsible 
character, §33-2-406. 
Wills. 
Execution of joint will or mutual will, 
$32-3-107. 


PRETERMITTED HEIRS, §§31-2-108, 
32-3-103. 


PRIORITIES. 
Probate. 
Claims against decedents’ estates, 
§30-2-317. 


PRISONS AND PRISONERS. 
Mental health service recipients. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from, 


§§33-3-401 to 33-3-412. 


PRIVILEGED COMMUNICATIONS. 
Mental health professional’s evidentiary 
privilege. 
Exceptions to, §33-3-114. 
Mental health service recipients. 
Exceptions to privilege, §33-3-114. 


PROBATE MATTERS. 

Absentees estates, §§30-3-101 to 30-3-210. 

Accounting for estate, §§30-2-601 to 
30-2-614. 

Actions against estates, §§30-2-501 to 
30-2-507. 

Advancements, §§31-5-101 to 31-5-105. 

Ancillary administration, §30-1-103. 

Administration upon foreign wills, 
§§32-5-101 to 32-5-110. 
Children. 
Family allowance, §§30-2-101 to 30-2-105. 

Descent and distribution, §§31-1-101 to 
31-1-108. 

Dissent from will, §$31-4-101 to 31-4-105. 

Distribution of estate, §§30-2-701 to 
30-2-714. 

Elective share of surviving spouse, 
$§31-4-101 to 31-4-105. 

Escheat, §§31-6-101 to 31-6-122. 
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PROBATE MATTERS —Cont’d 
Executors and administrators. 
Bonds, §§30-1-201 to 30-1-208. 


Chancery court appointments, §§30-1-301 to 


30-1-311. 


General provisions, §§30-1-101 to 30-1-119. 


Public administrators, guardians and 
trustees, §§30-1-401 to 30-1-408. 
Homestead, §§30-2-201 to 30-2-211. 
Insolvent estates, §§30-5-101 to 30-5-105. 
Intestate succession, §§31-2-101 to 
31-2-109. 
Sale of land to pay debts, §$30-2-401 to 
30-2-418. 
Settlement of estate. 
Accounting for estate, §§30-2-601 to 
30-2-614. 
Simultaneous death, §§31-3-101 to 
31-3-108. 
Small estates, §§30-4-101 to 30-4-105. 
Surviving spouse. 
Dissent from will, §§31-4-101 to 31-4-105. 
Family allowance, §§30-2-101 to 30-2-105. 
Widows. 
Dissent from will, §§31-4-101 to 31-4-105. 
Family allowance, §§30-2-101 to 30-2-105. 
Wills. 


General provisions, §§32-1-101 to 32-5-110. 


PROBATION. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, §33-6-805. 


PROFESSIONAL COUNSELORS AND 
MARITAL AND FAMILY 
THERAPISTS. 

Confidentiality of information. 

Mental health service recipients. 
Exceptions, §33-3-114. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Role of mental health professionals, 
§33-6-427. 
Mental health service recipients. 
Privileged communications. 
Exceptions, §33-3-114. 
Special liability rules. 
Suicide of service recipient, §33-3-201. 

Privileged communications. 

Mental health service recipients. 
Exceptions, §33-3-114. 


PROPERTY. 
Absentees’ estates, §§30-3-101 to 30-3-210. 
Decedents’ estates. 

Intestate succession, §§31-2-101 to 

31-2-109. 
Wills. 
General provisions, §§32-1-101 to 
32-5-110. 

Escheat, §§31-6-101 to 31-6-122. 
Mental health service recipients. 

Specific rights protected, §33-3-102. 


PSYCHIATRISTS. 
Mental health. 
Children, services for. 
EKlectroconvulsive therapy. 
Independent psychiatric evaluation, 
§33-8-308. 
Sex offenders, services for. 
Examinations. 
Conviction, examination upon, 
§33-6-802. 
Prerelease examination, §33-6-804. 
Mental health service recipients. 
Suicide of service recipient. 
Special liability rules, §$33-3-201. 
Threats of service recipients. 
Duties of professionals counseling, 
§§33-3-206 to 33-3-210. 
Law enforcement, reporting to, §33-3-210. 
Privileged communications. 
Mental health service recipients. 
Exceptions, §33-3-114. 


PSYCHOLOGISTS. 
Confidentiality of information. 
Mental health service recipients. 
Exceptions, §33-3-114. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Role of mental health professionals, 
§33-6-427. 
Involuntary admission, nonemergency. 
Certificates of need for care and 
treatment. 
Licensed clinical psychologist, 
§33-6-503. 
Sex offenders, services for. 
Examinations. 
Conviction, examination upon, 
§33-6-802. 
Prerelease examination, §$33-6-804. 
Mental health service recipients. 
Commitment. 
Witnesses. 
Physician, psychologist, etc. as 
witnesses, §33-3-504. 
Privileged communications. 
Exceptions, §33-3-114. 
Special liability rules. 
Suicide of service recipient, §33-3-201. 
Threats of service recipients. 
Duties of professionals counseling, 
§§33-3-206 to 33-3-210. 
Law enforcement, reporting to, §33-3-210. 
Privileged communications. 
Mental health service recipients. 
Exceptions, §33-3-114. 


PUBLIC ADMINISTRATORS AND 
PUBLIC GUARDIANS, §§30-1-401 to 
30-1-408. 


PUBLIC TRUSTEES, §§30-1-401 to 
30-1-408. 
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PURCHASES. RECIPROCITY. 
Intellectual and developmental Mental health. 


disabilities facilities. 
Nonprofit service providers. 

Purchasing at same terms as available 
under state purchasing provisions, 
§33-2-1001. 

Mental health and substance abuse 
facilities. 
Nonprofit service providers. 

Purchasing at same terms as available 
under state purchasing provisions, 
§33-2-1001. 

Opioid abatement council act. 
Exemptions from procurement 
requirements, §33-11-106. 


R 


RAPE. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, $§33-6-801 to 
33-6-805. 


REAL PROPERTY. 
Decedents’ estates. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
Escheat. 
Disposition of property when no heir 
appears, §31-6-102. 
Executors and administrators. 
Vesting of estate. 
When personal representative controls 
realty of decedent, §31-2-103. 
Intestate succession. 
Vesting of estate, §31-2-103. 
Muniment of title to real estate. 
Probate of will to establish, §32-2-111. 
Title. 
Probate of will to establish. 
Muniment of title to real estate, 
§32-2-111. 
Wills. 
Devise of land. 
Entire estate conveyed, §32-3-102. 
Muniment of title to real estate. 

Admitting to probate to establish, 

§32-2-111. 
Vesting of estate. 

Provisions requiring administration of 
realty as part of estate subject to 
control of personal representative, 
§31-2-103. 


RECEIVERS. 
Decedents’ estates. 
Executors and administrators. 
Chancery courts. 
Appointment of administrators 
generally, §§30-1-301 to 30-1-311. 
Executors and administrators. 
Chancery courts. 
Appointment of administrator, §§30-1-301 
to 30-1-311. 


Declarations for mental health treatment. 
Out of state declarations. 
Effect given to, §33-6-1009. 


RECORDS. 
Alcohol abuse prevention. 
Treatment facilities registration and 
records. 
Confidentiality of information. 
When disclosure authorized, 
§33-10-408. 
Mental health. 
Declarations for mental health treatment. 
Recordkeeping. 
Policies and procedures of service 
providers, §33-6-1015. 
Mental health service recipients. 
Confidentiality of information, §§33-3-103 to 
33-3-116. 
Residential service recipients. 
Services and supports provided, 
§33-3-101. 
Wills. 
Original wills. 
Transfer by clerk, §32-2-102. 


REGISTRATION. 
Alcohol abuse prevention. 
Treatment facilities registration and 
records. 
Confidentiality of information. 
When disclosure authorized, 
§33-10-408. 
Decedents’ estates. 
Affidavits of heirship, §30-2-712. 
Homestead assignment, §30-2-210. 


REGISTRATION OF INSTRUMENTS. 
Disclaimer of property interests. 
Recordation of disclaimer, §31-7-115. 
Wills. 
Contested wills. 
Copy recorded, §32-4-107. 
Probate of wills. 
Place of recording, §32-2-101. 


RELIGION. 
Mental health service recipients. 
Right to religious expression, §33-3-126. 


RENTS. 
Executors and administrators. 
Agricultural lands. 
Apportionment of rents of farming land 
upon death of life tenant, §30-2-304. 
Life estates. 
Apportionment of rents upon death of life 
tenant, §30-2-304. 


RENUNCIATION OF PROPERTY 
INTERESTS. 

Disclaimer of property interests 
generally, §§31-7-101 to 31-7-117. 
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REPORTS. 
Executors and administrators. 
Insolvent estates. 
Clerk’s report setting forth clerk’s 
findings, §30-5-105. 
Intellectual and developmental 
disabilities. 
Mandatory community-based services. 
Assessment of needs of recipient. 
Report to court, §33-5-506. 
Termination of services, §33-5-507. 
Mental health. 
Children, services for. 
Electroconvulsive therapy. 
Use of electroconvulsive therapy, 
§33-8-314. 
Commissioner of mental health and 
substance abuse services, §33-1-303. 
State-owned or operated hospital or 
treatment resource. 
Quarterly report on available suitable 
accommodations, §33-6-109. 
Personal property. 
Property which may be subject to escheat, 
§31-6-107. 
State mental health facilities. 
Employee as guardian or conservator, 
§33-4-208. 


RESPIRATORY CARE PRACTITIONERS. 
Living wills. 
General provisions, §§32-11-101 to 
32-11-113. 


RESTITUTION. 
Decedents’ estates. 
Sale of land to pay debts. 
After-discovered assets. 
Restitution where real property subject 
to payment of debts, §30-2-417. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, §33-6-805. 


RIGHT TO DIE. 
Living wills, §§32-11-101 to 32-11-113. 


RIGHT TO NATURAL DEATH ACT, 
§§32-11-101 to 32-11-1138. 


RULES AND REGULATIONS. 
Intellectual and developmental 
disabilities department. 
Commissioner, §§33-1-303, 33-1-305. 
Compliance with uniform administrative 
procedures act, §33-1-309. 
Conflict resolution, §33-2-601. 
Rulemaking, §33-1-302. 
Intellectual and developmental 
disabilities facilities. 
Licensing of facilities and services. 
Department rulemaking, §33-2-404. 
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RULES AND REGULATIONS —Cont’d 
Mental health. 
Conflict resolution, §33-2-601. 
Department of mental health and substance 
abuse services, §33-1-302. 
Commissioner, §§33-1-303, 33-1-305. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Department rulemaking, §33-2-404. 
Mental health service recipients. 
Confidentiality of records. 
Implementation of provisions, §33-3-107. 
Isolation and restraint, §33-3-120. 
Personal property. 
Escheat proceedings. 
Authority of treasurer to make, 
§31-6-120. 


SALARIES. 
Executors and administrators. 
Public administrators, guardians and 
trustees, §30-1-407. 
Court to approve, §30-1-407. 
Public administrators, guardians and 
trustees. 
Court to approve, §30-1-407. 


SALES. 
Decedents’ estates. 
Sale of land to pay debts, §§30-2-401 to 
30-2-418. 
Executors and administrators. 
Sale of decedent’s effects, §30-2-303. 
Sale of land to pay debts, §§30-2-401 to 
30-2-407. 
Personal property. 
Escheat. 
Determination of title. 
Sale pending determination, §31-6-113. 


SATELLITE HOSPITALS. 
Mental health and substance abuse 
facilities. 
Licensing of facilities and services. 
Exemptions, §33-2-403. 


SATISFACTION OF JUDGMENTS. 
Courts of general sessions. 
Executions against personal representative, 
§30-2-506. 
Decedents’ estates. 
Sale of land to pay debts, §30-2-416. 
Executors and administrators. 
General sessions court’s execution against 
personal representative, §30-2-506. 
Setting aside satisfaction. 
Sale of land to pay estate debts, §30-2-416. 
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SCHOOLS AND EDUCATION. 
Department of education. 

Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensure. 

Exemptions, §33-2-403. 


SCIRE FACIAS. 
Decedents’ estates, §§30-2-409 to 30-2-414. 
Executors and administrators. 
Refunding bonds. 
Writ against obligors in refunding 
bond, §30-2-706. 
Sale of land to pay debts. 
Debt sued on prior to deceased’s death, 
§30-2-409. 
Execution issuing against realty, 
§30-2-414. 
Exhaustion of personalty, §30-2-410. 
Plea of sufficient assets, waste or 
concealment. 
Issue found against representative. 
Liability of personalty and realty of 
representative for debt, 
§30-2-413. 
Trial of collateral issue to be ordered, 
§30-2-413. 
Service of writ on guardian of minor, 
§30-2-411. 
When service dispensed, §30-2-412. 
Executors and administrators. 
Refunding bonds. 
Writ against obligors in refunding bond, 
§30-2-706. 
Minors. 
Decedents’ estates. 
When service on guardian of minor 
dispensed with, §30-2-412. 


SECURITY GUARDS. 
State mental health facilities. 


Police powers of security guards, §33-2-805. 


SENTENCING. 
Developmental disabilities. 


Forensic services for intellectually disabled. 


Credit on sentence for time in custody, 
§33-5-406. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, §33-6-805. 
Mental health and substance abuse 
facilities. 
Forensic services units. 
Credit towards sentence for time spent, 
§33-7-102. 


SERVICE OF PROCESS. 
Decedents’ estates. 
Homestead assignment, §30-2-203. 
Sale of land to pay debts. 
Scire facias. 
Service of writ, §30-2-411. 
When dispensed with, §30-2-412. 
Executors and administrators. 
Accounting. 
Notice served to interested parties, 
§30-2-603. 


SERVICE OF PROCESS —Cont’d 
Executors and administrators —Cont’d 
Compromise and settlement. 
Citation to appear and settle, §30-2-602. 
Insolvent estates. 
Notice of insolvency, §30-5-102. 
Nonresidents. 
Service upon probate court clerk 
consented to, §30-1-104. 
Homestead assignment, §30-2-203. 
Mail. 
Decedents’ estates. 
Absentees. 
Conservators. 
Notice of proceedings concerning 
appointment, §30-3-206. 
Executors and administrators. 
Nonresidents. 
Consent to service by mail, §30-1-104. 
Mental health service recipients. 
Commitment. 
Complaint for commitment, §33-3-605. 
Minors. 
Decedents’ estates. 
When service dispensed with, §30-2-412. 


SEXUAL BATTERY. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, $§33-6-801 to 
33-6-805. 
Mental health service recipients. 
Employees of facility or service provider. 
Discharge of employee, §33-3-903. 


SEXUAL OFFENSES. 
Mental health. 
Sex offenders, services for. 
Post-plea treatment system, §$33-6-801 to 
33-6-805. 
Mental health service recipients. 
Child sexual abuse. 
Confidentiality of records. 
Nondisclosure of child’s records to 
person accused of abuse, §33-3-111. 
Confidentiality of records. 
Felony involving bodily harm or sexual 
abuse. 
Disclosure to law enforcement agency, 
§33-3-110. 


SHERIFFS. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Transportation. 
Grant program to assist sheriffs, 
§33-6-406. 
Transportation. 
Sheriffs, secondary transport agents, 
local officer, etc., §33-6-901. 


SHORT TITLES. 
Alcohol Abuse Prevention Act of 1990, 
§33-10-401. 
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SHORT TITLES —Cont’d 

Community Mental Health Center 
Cooperation Act of 1998, §33-2-701. 

Comprehensive Alcohol, Tobacco and 
Other Drug Prevention Program Act, 
§33-10-501. 

Comprehensive Alcohol and Drug 
Treatment Act of 1973, §33-10-101. 

Disclaimer of Property Interests Act, 
§31-7-101. 

Generally, §§31-7-101 to 31-7-117. 

Mental Health, Developmental Disability, 
and Personal Support Services 
Licensure Law, §33-2-401. 

Opioid abatement council act, §33-11-101. 

Right to Natural Death Act, §32-11-101. 

Small Estates Act, §30-4-101. 

Tennessee Disclaimer of Property 
Interests Act, §31-7-101. 

Generally, §§31-7-101 to 31-7-117. 

Tennessee Right to Natural Death Act, 
§32-11-101. 

Uniform Absence as Evidence of Death 
and Absentee’s Property Law, 
§30-3-101. 

Uniform Simultaneous Death Act, 
§31-3-101. 


SIGNATURES. 
Disclaimer of property interests, 
§31-7-105. 
Mental health. 
Declarations for mental health treatment, 
§33-6-1004. 


SIMULTANEOUS DEATH, §§31-3-101 to 
31-3-108. 
Citation, §31-3-101. 
Construction and interpretation. 
Uniformity of interpretation, §31-3-107. 
Failure to survive decedent by 120 hours, 
§31-3-108. 
Insurance. 
Policies. 
Disposition of proceeds, §31-3-105. 
Joint tenants. 
Division of property in half, §31-3-104. 
Property. 
Disposition of property. 
Insufficient evidence of survivorship, 
§31-3-102. 
Joint tenants or tenants by the entirety, 
§31-3-104. 
Provision made by deceased to govern, 
§31-3-106. 
Third parties. 
Beneficiaries of another person’s 
disposition of property, §31-3-103. 
Provision by deceased. 
Distribution of property. 
Provision of deceased to govern, 
§31-3-106. 
Short title, §31-3-101. 
Tenants by the entirety. 
Disposition of property, §31-3-104. 
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SIMULTANEOUS DEATH —Cont’d 
Uniformity of interpretation, §31-3-107. 


SLAYER ACT, §31-1-106. 
SMALL ESTATES, §§30-4-101 to 30-4-105. 


SOCIAL WORKER-CLIENT PRIVILEGE. 
Mental health service recipients. 
Exceptions, §33-3-114. 


SOCIAL WORKERS. 
Confidential relations. 
Mental health service recipients. 
Exceptions, §33-3-114. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Role of mental health professionals, 
§33-6-427. 
Mental health service recipients. 
Threats of service recipients. 
Duties of professionals counseling, 
§§33-3-206 to 33-3-210. 
Law enforcement, reporting to, §33-3-210. 
Privileged communications. 
Mental health service recipients. 
Exceptions, §33-3-114. 


STATE MENTAL HEALTH FACILITIES. 
Boards of trustees. 
Creation, §33-2-901. 
Duties, §33-2-902. 
Internal operation, §33-2-901. 
Members, §33-2-901. 
Charges for services. 
Annual calculation, §33-2-1101. 
Claims against service recipients, 
§33-2-1107. 
Contributions to pay for services. 
Acceptance by department, §33-2-1108. 
Court-ordered services. 
Liability for, §33-2-1106. 
Forensic services. 
Exemptions from liability, §33-2-1109. 
Inability to pay. 
Discrimination based on, §33-2-1110. 
Indigency determinations, §33-2-1102. 
Exemptions from liability of indigent 
persons, §33-2-1109. 
Information from parties liable for 
payment, §33-2-1105. 
Liability. 
Court-ordered services, §33-2-1106. 
Exemptions, §33-2-1109. 
Forensic services. 
Exemptions from liability, §33-2-1109. 
Information from parties liable for 
payment, §33-2-1105. 
Mandatory services. 
Exemptions from liability, §33-2-1109. 
Persons liable for payment for services, 
§33-2-1103. 
Mandatory services. 
Exemptions from liability, §33-2-1109. 
Nonindigent recipients. 
Payment for services, §33-2-1104. 
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STATE MENTAL HEALTH FACILITIES 
—Cont’d 
Chief officers. 
Appointment, §33-2-801. 
Bonds, §33-2-802. 
Duties, §33-2-803. 
Merit as basis of appointment, §33-2-801. 
Powers, §33-2-803. 
Conservators. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 
Costs in state facilities, §§33-2-1101 to 
33-2-1110. 
Discrimination. 
Charges for services. 
Inability to pay. 
Discrimination based on, §33-2-1110. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 
Assets other than funds. 
Accountability, §33-4-206. 
Disposition, §33-4-206. 
Termination of guardianship or 
conservatorship. 
Disposition of funds or assets, 
§33-4-207. 
Bond, §33-4-203. 
Coercion of guardian or conservator, 
§33-4-210. 
Designation, §33-4-201. 
Duration of guardianship or 
conservatorship, §33-4-204. 
Eligibility, §33-4-202. 
Funds. 
Accountability, §33-4-205. 
Termination of guardianship or 
conservatorship. 
Disposition of funds or assets, 
§33-4-207. 
Qualifications, §§33-4-201, 33-4-202. 
Reports, §33-4-208. 
Termination of guardianship or 
conservatorship. 
Disposition of funds or assets, §33-4-207. 
Trusteeship. 


Service of employee as trustee, §33-4-209. 


Coercion of trustee, §33-4-210. 
Forensic services units. 
Generally, §§33-7-101 to 33-7-405. 
Guardianship. 
Employee as guardian or conservator, 
§§33-4-201 to 33-4-210. 
Guards. 


Police powers of security guards, §33-2-805. 


Inpatient treatment. 
Involuntary admission, nonemergency. 


Commitment to state facilities, §33-6-505. 


Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Admission to state facility, §33-6-410. 
Security guards. 
Police powers, §33-2-805. 
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STATE MENTAL HEALTH FACILITIES 
—Cont’d 
Supplies for facilities. 
Contracting for supplies. 
Managers of facilities barred, §33-2-804. 
Trafficking in supplies for facilities, 
§33-2-804. 
Trespassing on grounds, §33-2-806. 
Trusts and trustees. 
Employee as trustee, §33-4-209. 
Coercion of trustee, §33-4-210. 


STATE TREASURER. 
Personal property. 
Escheat proceedings. 
Joinder in certain cases, §31-6-114. 


STATUTE OF LIMITATIONS. 
Decedents’ estates. 
Absentees’ estates. 
Insurance. 
Statutory period of limitations, 
§30-3-103. 
Claims against estate. 
Statute of limitations arrested by filing 
claim, §§30-2-309, 30-2-310. 
Executors and administrators. 
Actions by creditors against estates, 
§30-2-501. 
Claims against estate. 
Filing. 
Bar of claims. 
Time limitation, §§30-2-307, 
30-2-310. 
Statute of limitations arrested by filing 
claim, §30-2-309. 
Premature suits. 
Abatement, §30-2-502. 
Time within which administration granted, 
§30-1-110. 
Waste or misappropriation of assets by 
personal representative. 
Liability of personal representative not 
affected by part, §30-2-504. 
Insurance. 
Decedents’ estates. 
Absentees’ estates. 
Statutory period of limitations, 
§30-3-103. 
Mental health. 
Extradition, §33-9-108. 
One year. 
Decedents’ estates. 
Absentees’ estates, §30-3-103. 
Claims against estates, §30-2-310. 
Executors and administrators. 
Actions against, §30-2-501. 
Seven year. 
Decedents’ estates. 
Absentees’ estates, §30-3-103. 
Claims against estates, §30-2-310. 
Executors and administrators. 
Actions against, §30-2-501. 
Six month. 
Executors and administrators. 
State tax lien, §30-2-501. 
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Taxation. 
Executors and administrators. 
State tax lien, §30-2-501. 
Ten year. 
Executors and administrators. 
Deceased entitled to remainder not 
reduced to possession. 
When letters granted, §30-1-110. 
Twenty two years. 
Executors and administrators. 
Distributee under disability, §30-1-110. 
Two year. 
Wills. 
Contests, §32-4-108. 
Wills. 
Contested wills, §32-4-108. 


SUBSTANCE ABUSE. 
Alcohol abuse prevention, §§33-10-401 to 
33-10-410. 
Application of act, §33-10-402. 
Citation of title, §33-10-401. 
Confidentiality of information. 
Registration and records of treatment 
facilities. 
When disclosure authorized, 
§33-10-408. 


Declaration of legislative policy, §33-10-403. 


Definitions, §33-10-404. 
Legislative findings and policy, §33-10-403. 
Persons charged with or convicted of a 
crime. 
Persons intoxicated or incapacitated by 
alcohol. 
Treatment and housing in lieu of 
arrest. 
County provision of, §33-10-407. 
Public intoxication and drunkenness. 
Arrests and court proceedings, 
§33-10-410. 
Treatment and housing in lieu of arrest. 
Persons intoxicated or incapacitated by 
alcohol, §33-10-407. 
Defined, §33-10-404. 
Voluntary admission to treatment, 
§33-10-406. 
Persons intoxicated or incapacitated by 
alcohol. 
Incapacitated by alcohol defined, 
§33-10-404. 
Person intoxicated by alcohol defined, 
~ §33-10-404. 
Public intoxication or drunkenness. 
Arrests and court proceedings, 
§33-10-410. 
Treatment and housing in lieu of arrest. 
County provision of, §33-10-407. 
Powers of counties, §33-10-405. 
Persons intoxicated or incapacitated by 
alcohol. 
Defined, §33-10-404. 
Treatment and housing in lieu of 
arrest. 
County provision of, §33-10-407. 
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SUBSTANCE ABUSE —Cont’d 
Alcohol abuse prevention —Cont’d 
Title of act, §33-10-401. 
Treatment and social services facilities. 
Approved private treatment facility. 
Defined, §33-10-404. 
Approved public treatment facility. 
Defined, §33-10-404. 
Communication with patients, 
§33-10-409. 
Detention, §33-10-409. 
Patients’ rights, §33-10-409. 
Records. 
Confidentiality. 
When disclosure authorized, 
§33-10-408. 
Registration. 
Confidentiality. 
When disclosure authorized, 
$33-10-408. 
Term treatment defined, §33-10-404. 
Visitation of patients, §33-10-409. 
Comprehensive alcohol, tobacco and 
drug prevention program, §§33-10-501 
to 33-10-506. 
Authority of commissioner, §33-10-506. 
Creation of grant, §33-10-503. 
Definitions, §33-10-502. 
Duties of commissioner, §33-10-505. 
Eligibility for grants, §33-10-504. 
Qualifying programs, §33-10-504. 
Short title, §33-10-501. 
Confidentiality of information. 
Alcohol abuse prevention. 
Registration and records of treatment 
facilities. 
When disclosure authorized, 
§33-10-408. 
Construction and interpretation. 
Alcohol abuse prevention. 
Application of part, §33-10-402. 
Legislative intent and findings. 
Declaration of policy, §33-10-403. 
Public intoxication or drunkenness. 
Crimes and offenses, §33-10-410. 
Criminal law and procedure. 
Alcohol abuse prevention. 
Persons charged with or convicted of a 
crime. 
Voluntary admission to treatment, 
§33-10-406. 
Public intoxication or drunkenness. 
Arrest and court proceedings, 
§33-10-410. 
Treatment and housing in lieu of arrest. 
Persons intoxicated or incapacitated by 
alcohol, §33-10-407. 
Alcohol and drug treatment. 
Admission to appropriate treatment 
resource, §33-10-201. 
Judicial process, §33-10-201. 
Public intoxication, §33-10-203. 
Judicial disposition of arrestees, 
§33-10-202. 
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Definitions, §33-1-101. 

Alcohol abuse prevention, §33-10-404. 

Department of mental health and 
substance abuse services. 

Alcohol and drug treatment. 

Powers and duties. 

Generally, §33-10-104. 

Facilities providing prevention and 
treatment services for mental health 
and substance abuse. 

Definitions, §33-2-402. 

Differentiation between licensed physicians, 
permissible basis, §33-2-422. 

Licensing, §§33-2-403, 33-2-421. 

Application, §33-2-406. 

Dual licensing under this chapter and 
under provisions covering home care 
organizations, §33-2-420. 

Providing service without license. 

Orders to cease, §33-2-417. 
Suspension or revocation, §33-2-412. 
Unlicensed operation, §33-2-405. 
Marketing practices prohibited for alcohol 
and drug treatment facilities, 
§33-2-423. 
Nonresidential office-based opiate treatment 
facilities. 

Fee for license, §33-2-406. 

Rules, §33-2-403. 

Unlicensed operation, §33-2-405. 
Unlicensed provision of services. 

Injunctions against providing unlicensed 
services, §33-2-412. 

Orders to cease, §33-2-417. 

Mental health. 

Children, services for. 

Eligibility for services, §33-8-201. 

Minors. 

Juvenile alcohol abuse. 

Comprehensive treatment prevention 
program, §33-10-302. 

Legislative findings, §33-10-301. 

Opioid abatement council act, §§33-11-101 
to 33-11-106. 

Records. 

Alcohol abuse prevention. 
Treatment facilities’ registration and 
records. 
Confidentiality of information. 
When disclosure authorized, 
§33-10-408. 
Recovery residence organizations. 
Treatment facilities, alcohol and drug 
treatment, §§33-2-1401 to 33-2-1403. 
Registration. 
Alcohol abuse prevention. 

Treatment facilities’ registration and 
records. 

Confidentiality of information. 
When disclosure authorized, 
§33-10-408. 

Reports. 

Alcohol and drug treatment. 

Prevention pilot programs. 

Implementation, §33-10-104. 
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Rules and regulations. 
Alcohol and drug treatment. 
Promulgation to implement act, 
§33-10-104. 
Treatment. 
Contracts in furtherance of treatment, 
§33-10-106. 

Criminal offenders. 

Admission to appropriate treatment 
resource, §33-10-201. 

Definitions, §33-10-102. 

Department of mental health and substance 

abuse services. 

Plan for prevention, cure, treatment and 
rehabilitation of alcoholics and drug 
addicts, §33-10-104. 

Powers and duties, §33-10-104. 

Prevention pilot programs. 

Establishment, §33-10-104. 

Reports. 

Prevention pilot programs. 
Implementation, §33-10-104. 
Rules and regulations. 
Promulgation to implement act, 
§33-10-104. 
Funds by gift or grant, acceptance, 
§33-10-106. 

Inpatient programs. 

Admission, §33-10-105. 

Juvenile alcohol abuse. 

Comprehensive treatment prevention 
program, §33-10-302. 

Legislative findings, §33-10-301. 

Legislative policy, §33-10-103. 

Policy, §33-10-101. 

Pregnant women and women with children. 
Development of substance use disorder 

treatment, §33-1-312. 
Pregnant women referred for treatment, 
§33-10-104. 

Prevention pilot programs. 

Establishment by department, 
§33-10-104. 

Reports. 

Prevention pilot programs. 

Implementation, §33-10-104. 

Short title, §33-10-101. 

Treatment facilities, alcohol and drug 

treatment, §§33-2-1401 to 33-2-1403. 

Definitions, §33-2-1401. 

Recovery residence organizations. 
Approved organizations, list, §33-2-1402. 
Marketing. 

Prohibited practices, §33-2-1403. 

Signs. 

Non-approved organizations, 
§33-2-1402. 


SUICIDE. 
Mental health. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Substantial likelihood of serious harm. 
Defined, §33-6-501. 
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Mental health service recipients. 
Counselors. 
Immunity from liability for suicide or 
attempted suicide of person 
consulting counselor, §33-3-201. 


SURROGATE DECISION MAKERS. 
Medical decisions. 
Mental health service recipients, §§33-3-219 
to 33-3-221. 


SURVIVING SPOUSE. 
Dissent from will. 

Elective share, §§31-4-101 to 31-4-105. 
Elective share, §§31-4-101 to 31-4-105. 
Employers and employees. 

Wages of deceased employee payable to 

surviving spouse, §30-2-103. 
Executors and administrators. 
Right to specific property until letter 
granted, §30-2-101. 
Homestead descent, §31-1-104. 
Intestate succession. 

Share of surviving spouse, §31-2-104. 
Wills. 

Dissent from will, §§31-4-101 to 31-4-105. 
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TAXATION. 
Disclaimer of property interests. 
Tax qualified disclaimers, §31-7-114. 
Limitation of actions. 
Executors and administrators. 
State tax lien, §30-2-501. 
Wills. 
Formulas deemed to refer to federal estate 
and generation-skipping transfer tax 
law, §32-3-113. 
Modification of will to achieve tax 
objectives, §32-3-114. 


TELEHEALTH SERVICES. 
Mental health. 
Inpatient treatment. 
Involuntary admission, emergency. 
Telehealth to evaluate for admission, 
§33-6-406. 


TENNCARE (MEDICAL ASSISTANCE). 
Decedents’ estates. 

Affidavit of personal representative as to 
notice to TennCare of death of 
decedent, §30-2-301. 

Claims against estates. 

Time-barred claims, §30-2-310. 
Intellectual and developmental 
disabilities, persons with. 

Community-based services program, 
enrollment by persons on referral list, 
§33-5-112. 

Eligibility criteria for medical assistance 
programs and services, §33-5-111. 
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TENNCARE (MEDICAL ASSISTANCE) 
—Cont’d 
TennCare bureau. 

Substance use disorder treatment of 
pregnant women and women with 
children. 

Development, department 
responsibilities, §33-1-312. 


TENNESSEE DISCLAIMER OF 

PROPERTY INTERESTS ACT. 
Generally, §§31-7-101 to 31-7-117. 
Short title, §31-7-101. 


THREATS. 
Mental health service recipients. 
Warning, predicting, precautions, etc. 
Counselor duties as to, §33-3-206. 
Employee duties as to, §33-3-208. 
Immunity of counselors and employees 
fulfilling duties, §33-3-209. 

Law enforcement, reporting to, §33-3-210. 
Methods, §33-3-207. 


TIME. 
Decedents’ estates. 
Claims against estate. 
Computation of time, §30-2-321. 
Distribution, §30-2-710. 
Inventory of estate. 
Computation of time, §30-2-321. 
Jurat. 
Formal defects disregarded after twenty 
years, §30-2-712. 
Surviving spouse. 
Elective share, §31-4-102. 
Executors and administrators. 
Claims against estate. 
Computation of time, §30-2-321. 
Distribution, §30-2-710. 
Inventory of estate. 
Computation of time, §30-2-321. 
Wills. 
Probate of wills. 
Nuncupative will. 
Time for proof, §32-2-106. 


TITLE. 
Personal property. 
Escheat. 
Determination of title, §31-6-112. 
Sale pending determination, §31-6-113. 
Probate of will to establish. 
Muniment of title to real estate, §32-2-111. 


TORTS. 
Mental health service recipients. 
Nonprofit organizations providing service. 
Tortious acts of recipients. 
Immunity from liability of organization, 
§33-3-202. 
TRAUTMAN ACT OF 1978. 
Wills, §32-3-107. 


TRESPASS. 
State mental health facilities. 
Trespassing on grounds, §33-2-806. 


INDEX 


TRIAL. 
Executors and administrators. 
Claims against estate. 
Exceptions to claims. 
Trial by circuit court where jury 
demanded, §30-2-314. 
Jury trial upon demand, §30-2-313. 
Trial of disputed claims where no jury 
demanded, §30-2-315. 
Incompetence to stand trial. 
Commitment, §33-7-301. 
Evaluation, §33-7-301. 
Intellectual disabilities. 
Mandatory community-based services. 
Incompetent to stand trial, felony 
defendant, §33-5-501. 
Misdemeanor charges pending. 
Retirement of charges, §33-7-301. 
Noncommittable incompetents. 
Mandatory community-based services, 
§33-7-402. 
Felony accusation, §33-7-401. 
Hearing to contest plan, §33-7-403. 
Periodic needs assessment, §33-7-404. 
Referrals to other service providers, 
§33-7-405. 
Restored competence. 
Determination, §33-7-302. 
Notice, §33-7-302. 
Intellectual disabilities. 
Mandatory community-based services. 
Incompetent to stand trial, felony 
defendant, §33-5-501. 


TRUSTS AND TRUSTEES. 
Additions to trusts. 


Testamentary additions to trusts, §32-3-106. 


Amendment. 


Testamentary additions to trusts, §32-3-106. 


Construction and interpretation. 

Marital deduction. 

Formula for federal tax purposes, 
§32-3-108. 
Decedents’ estates. 
Advancements. 
Minors. 
Property settled on child under power 
or trust to be collated, §31-5-104. 
Disclaimer of property interests. 
Definition of trust, §31-7-102. 
Delivery of disclaimer. 
Recipients, §31-7-112. 

Trustee disclaiming interest in property 
that would have become trust property, 
§31-7-108. 

Marital deduction. 

Formula for federal tax purposes, 

§32-3-108. 
Minors. 

Property set apart as allowance for 
children. 

Administrator as trustee for allowance, 
§30-2-105. 
Pour-overs. 


Testamentary additions to trusts, §32-3-106. 
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TRUSTS AND TRUSTEES —Cont’d 
Power of appointment. 
Will, power exercisable by. 
Disposition of trust property subject to, 
§32-3-110. 
Public trustee, §§30-1-401 to 30-1-408. 
State mental health facilities. 
Employee as trustee, §33-4-209. 
Coercion of trustee, §33-4-210. 
Termination of trust. 
Testamentary additions to trusts, §32-3-106. 
Testamentary additions to trusts, 
§32-3-106. 
Uniform testamentary additions to trust 
act, §32-3-106. 
Wills. 
Additions. 
Testamentary additions to trusts, 
§32-3-106. 
Power of appointment exercisable by will. 
Disposition of trust property subject to, 
§32-3-110. 


U 


UNCLAIMED PROPERTY. 
Mental health service recipients. 
Residential service recipients. 
Death of recipient. 
Disposal of unclaimed property, 
§33-4-109. 


UNIFORM LAWS. 
Absentees’ estates. 
Absence as evidence of death and absentees’ 
property act, §§30-3-101 to 30-3-114. 
Simultaneous death act, §§31-3-101 to 
31-3-108. 
Testamentary additions to trust. 
Uniform testamentary additions to trust 
act, §32-3-106. 
Trusts and trustees. 
Testamentary additions to trust. 
Uniform testamentary additions to trust 
act, §32-3-106. 
Wills. 
Execution of wills act, §§32-1-101 to 
32-5-110. 
Testamentary additions to trust. 
Uniform testamentary additions to trust 
act, §32-3-106. 


Vv 


VENUE. 
Decedents’ estates. 
Executors and administrators. 
Letters testamentary and of 
administration, §30-1-103. 
Sale of land to pay debts, §30-2-403. 
Executors and administrators. 
Letters of administration. 
Court granting letters where suit in 
chancery court involved, §30-1-103. 
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VENUE —Cont’d 
Executors and administrators —Cont’d 
Letters of administration —Cont’d 
Court granting letters where suit pending 
in appellate court, §30-1-103. 
Nonresident decedents, §30-1-103. 
Letters testamentary. 
Court granting letters where suit in 
chancery involved, §30-1-103. 
Court granting letters where suit pending 
in appellate court, §30-1-103. 
Nonresident decedents, §30-1-103. 
Mental health service recipients. 
Commitment, §33-3-603. 


VERDICTS. 
Wills. 
Contested wills. 
Trial by jury. 
Verdict certified and recorded, 
§32-4-107. 


VETERANS’ ADMINISTRATION. 
Mental health. 
Inpatient treatment. 
Involuntary admission, nonemergency. 
Commitment to veterans 
administration facilities, §33-6-510. 
Transfers of service recipients. 
Residential service recipients. 
Transfers to VA facilities, §33-3-302. 


Ww 


WAGES. 
Decedents’ estates. 
Payable to surviving spouse or children, 
§30-2-103. 


WAIVER. 
Disclaimer of property interests. 
Waiver of right to disclaim. 
Effect, §31-7-113. 


WASTE. 
Decedents’ estates. 
Sale of land to pay debts. 
Plea of sufficient assets, waste or 
concealment, §30-2-413. 
Executors and administrators. 
Actions against estates. 
Waste of assets by personal 
representatives. 
Liability not affected by part, 
§30-2-504. 
Actions against personal representative. 
Executions. 
General sessions court’s execution 
against personal representative. 
Proceedings on justice’s execution, 
§30-2-506. 
Return made to circuit court, 
§30-2-505. 
Statute of limitation applicable, 
§30-2-504. 
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WASTE —Cont’d 
Executors and administrators —Cont’d 
Scire facias. 
Plea of sufficient assets, waste or 
concealment, §30-2-413. 


WELFARE. 
Department of human services. 
Mental health, substance abuse and 
intellectual and developmental 
disabilities facilities licensure. 
Exemptions, §33-2-403. 


WHISTLEBLOWER PROTECTION. 
Mental health and intellectual and 
developmental disabilities facilities. 
Reports of abuse, dereliction or deficiency in 
operation of facility, §33-2-416. 
Mental health service recipients. 
Reports of abuse, exploitation, fraud, 
neglect or mistreatment. 
Confidentiality of identity of person 
reporting, §33-3-108. 


WIDOWS. 
Dissent from will, §§31-4-101 to 31-4-105. 


WILLS. 
Affidavits. 

Probate of wills. 

Proof of will, §32-2-110. 

Signatures of witnesses on affidavit 
considered as signatures to the will, 
§32-1-104. 

Amendments. 

Deposit of wills. 

Testator not precluded from amending, 
§32-1-112. 
Annulment of marriage. 

Revocation by divorce or annulment, 
§32-1-202. 

Antilapse statute, §32-3-105. 
Armed forces. 
Probate of will. 
Proof of will of person serving in armed 
forces, §32-2-105. 
Bonds, surety. 
Contestant’s bond, §32-4-101. 
Devisee. 
Contested will, §32-4-102. 
Refusal to give bond, §32-4-102. 
Foreign wills. 
Executors and administrators of other 
states qualifying, §32-5-102. 
Legatee. 
Contested will, §32-4-102. 
Refusal to give bond, §32-4-102. 
Classes of persons benefiting. 
Death of member before time of enjoyment. 
Effect, §32-3-104. 
Clerks of court. 

Discovery of written instrument purporting 

to be last will and testament. 
Mailing to clerks of court, §32-1-113. 

Original wills. 

Transfer of will by clerk, §32-2-102. 


INDEX 


WILLS —Cont’d 
Construction and interpretation. 
Devise construed to convey all of estate, 
§§32-3-101, 32-3-102. 
Jurisdiction, §32-3-109. 
Marital deduction. 

Formula for federal tax purposes, 

§32-3-108. 
Real property. 

Devise construed to convey all land, 

§32-3-102. 
Contests. 
Bonds, surety. 

Contestant’s bond, §32-4-101. 

Devisee, §32-4-102. 

Legatee, §32-4-102. 

Refusal to give bond, §32-4-102. 

Certificate of contest, §32-4-101. 
Copies. 

Proceeding on copy when original lost, 
§32-4-106. 

Recordation, §32-4-107. 

Evidence on trial, §32-4-105. 
Foreign wills. 

Unprobated will from state or country not 
requiring probate, §§32-5-106, 
32-5-110. 

Issues. 
When and how made up, §32-4-104. 
When triable, §32-4-104. 
Jurisdiction, §32-4-109. 
Jury trial. 
Verdict to be certified and recorded, 
§32-4-107. 
Limitation of actions, §32-4-108. 
Order of court sustaining or denying right 
to contest. 
Required, §32-4-101. 
Original lost. 

Trial proceeding on copy, §32-4-106. 
Proof of will, §32-4-105. 
Right to contest. 

Order of court sustaining or denying, 

required, §32-4-101. 
Security. 
Contest in forma pauperis, §32-4-103. 
Trial. 

Date of trial, §32-4-104. 

Evidence on trial, §32-4-105. 

Jurisdiction, §32-4-109. 

Jury trial. 

Verdict to be certified and recorded, 
§32-4-107. 
Contracts. 
Contract to make or revoke wills, §32-3-107. 
Presumptions. 

Executions of joint will or mutual will, 

§32-3-107. 
Copies. 
Contested wills. 

Recordation of copy, §32-4-107. 

Trial proceeding on copy when original 
lost, §32-4-106. 
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WILLS —Cont’d 
Copies —Cont’d 
Foreign wills. 
Probated will. 
Copy presented with petition for 
probate, §32-5-103. 
Unprobated will from state or country not 
requiring probate. 
Evidence. 
Copies used as evidence, §32-5-110. 
Copy as recorded evidence, §32-5-108. 
Probated as original will presented for 
probate, §32-5-105. 
Probate permitted on copy of will, 
§32-5-110. 
Probate of wills. 
Use as evidence, §32-2-108. 
Death of devisee or legatee before 


testator. 
Issue taking, §32-3-105. 
Definitions. 
Execution of wills, §32-1-101. 
Delivery. 


Delivering of will to personal representative 
or clerk of court, §32-1-113. 
Depositions. 
Foreign wills. 
Unprobated will from state or country not 
requiring probate, §32-5-110. 
Deposit of wills, §32-1-112. 
Amendments. 
Testator not precluded from amending, 
§32-1-112. 
Certificate of deposit, §32-1-112. 
Delivery to testator or agent, §32-1-112. 
Destruction. 
Discovery of will superseding deposited 
will, §32-1-112. 
Effect of depositing will with probate court, 
§32-1-112. 
Fees. 
Certificate of deposit, §32-1-112. 
Opening upon testator’s death, §32-1-112. 
Place of depository for written wills during 
lifetime of testators. 
Intent and purpose of section to provide, 
§32-1-112. 
Probate court. 
Deposit authorized, §32-1-112. 
Revocation. 
Testator not precluded from revoking will, 
§32-1-112. 
Substitutions. 
Testator not precluded from depositing 
substitute will, §32-1-112. 
Transfer to another court, §32-1-112. 
Devisee. 
Bonds, surety. 
Contested will, §32-4-102. 
Refusal to give bond, §32-4-102. 
Death of devisee. 
Prior to testator. 
Antilapse statute, §32-3-105. 


687 


WILLS —Cont’d 
Devisee —Cont’d 
Death of devisee —Cont’d 
Prior to time of enjoyment. 
Effect, §32-3-104. 

Discovery of written instrument 
purporting to be last will and 
testament of decedent. 

Mailing to personal representative or clerk 
of court, §32-1-113. 
Dissent from will. 
Elective share of surviving spouse. 
Death of surviving spouse prior to 
expiration of time for dissent. 
Power of personal representative, 
§31-4-105. 
Disclosure by personal representative. 
State and condition of estate, 
§31-4-103. 
Failure to survive decedent by 120 hours, 
§31-3-108. 
Mental incompetency of surviving spouse, 
§31-4-104. 
Minority of surviving spouse, §31-4-104. 
Proceeding by surviving spouse, 
§31-4-102. 
Right to share, §31-4-101. 
Size of share, §31-4-101. 
Time limit for taking, §31-4-102. 

Divorce. 

Revocation of will by divorce or annulment, 
§32-1-202. 

Elective share of surviving spouse, 
§§31-4-101 to 31-4-105. 

Estate taxes. 

Formulas deemed to refer to federal estate 
and generation-skipping transfer tax 
law, §32-3-113. 
Evidence. 
Contested wills, §32-4-105. 
Probate of wills. 
Copies as evidence, §32-2-108. 
Original. 
When to be produced, §32-2-109. 
Execution. 
Applicability of part, §32-1-108. 
Existing wills. 
Holographic wills. 
Requisites, §32-1-110. 
Requisite of will executed on or before 
February 15, 1941, §32-1-109. 
Foreign execution, §31-1-107. 
Generally, §32-1-104. 
Holographic wills, §32-1-105. 
Husband and wife. 
Married women’s power to dispose of 
property by will, §32-1-111. 
Nuncupative wills, §32-1-106. 
Person. 
Defined, §32-1-101. 
Qualification of testators, §32-1-102. 
Will. 
Defined, §32-1-101. 


INDEX 


WILLS —Cont’d 
Execution —Cont’d 
Witnesses. 
Who may act, §32-1-1038. 
Executors and administrators. 
Administrators with will annexed. 
Powers and authority, §30-1-115. 
Discovery of will purporting to be last will 
and testament of decedent. 
Mailing to personal representatives, 
§32-1-113. 
Failure to survive decedent by 120 hours, 

§31-3-108. 

Fees. 
Deposit of wills. 

Certificate of deposit, §32-1-112. 
Foreign execution, §31-1-107. 
Foreign wills. 

Admission to probate. 

Foreign probated will, §32-5-104. 
Execution. 

Foreign execution, §32-1-107. 
Hearing. 

Probated will, §32-5-103. 
Notice. 

Probated will, §32-5-103. 
Probated will. 

Admission to probate, §32-5-101. 
Effect, §32-5-104. 

When admitted, §32-5-104. 

Hearing. 

Notice, §32-5-103. 

Petition for probate. 

Copy filed with petition, §32-5-103. 
Unprobated will from state or country not 
requiring probate. 

Authenticated copy, §32-5-107. 
Effective in Tennessee, §32-5-105. 
Probated as original will presented for 

probate, §32-5-105. 
Contests, §32-5-106. 
Evidence. 
Copies used as evidence, §32-5-110. 
Limitation of actions, §32-5-110. 

Depositions. 

Copy of will probated where deposition 
unavailable, §32-5-110. 

Generally, §32-5-110. 

Notice of taking, §32-5-110. 

Evidence. 

Copy of will as recorded evidence, 
§32-5-108. 
Registration in county where land lies, 
§32-5-109. 
Executors and administrators. 
Foreign executors qualifying. 
Bond, §32-5-102. 

Jurisdiction for probate, §32-5-110. 

Petition for probate and proof, §32-5-110. 

Probate in Tennessee. 

Effect, §32-5-110. 

Registration. 

County where land lies. 
Evidence, §32-5-109. 
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WILLS —Cont’d 
Hearing. 
Foreign wills. 
Probated will, §32-5-103. 
Notice, §32-5-1038. 
Holographic wills. 
Execution, §32-1-105. 
Requisites of certain holographic wills, 
§32-1-110. 
Inventory of estate, §§30-2-301, 30-2-302. 
Upon appointment of administrator, 
§§30-1-113, 30-1-306. 
Joint or mutual wills, §32-3-107. 
Jurisdiction. 
Construction and interpretation of wills, 
§32-3-109. 
Contests, §32-4-109. 
Foreign wills. 
Unprobated will from state or country not 
requiring probate, §32-5-110. 
Lapsed legacies and devises. 
Antilapse statute, §32-3-105. 
Legatee. 
Bonds, surety. 
Contested will, §32-4-102. 
Death. 
Prior to testator. 
Antilapse statute, §32-3-105. 
Prior to time of enjoyment. 
Effect, §32-3-104. 
Limitation of actions. 
Contested wills, §32-4-108. 
List of items to be disposed of not 
otherwise specified in will, §32-3-115. 
Living wills, §§32-11-101 to 32-11-1183. 
Mail. 
Mailing of will to personal representative or 
clerk of court, §32-1-113. 
Marital deduction. 
Formula for federal tax purposes, 
$32-3-108. 
Minors. 
Pretermitted child. 
Portion to which entitled, §32-3-103. 
Raising portion of pretermitted child, 
§32-3-103. 
Modification of will to achieve tax 
objectives, §32-3-114. 
Muniment of title to real estate. 
Admitting to probate to establish, 
§32-2-111. 
Nonresidents. 
Appointment of nonresident personal 
representative, §30-1-116. 
Foreign execution of will, §32-1-107. 
Notice. 
Foreign wills. 
Probated will, §32-5-108. 
Unprobated will from state or country not 
requiring probate. 
Notice of taking depositions, §32-5-110. 
Nuncupative will. 
Execution, §32-1-106. 


WILLS —Cont’d 
Nuncupative will —Cont’d 

Probate. 

Issuance of process, §32-2-106. 
Operation of will, §32-3-101. 
Original. 

Lost will. 

Contested wills. 

Proceeding on copy, §32-4-106. 

Probate of wills. 

When produced, §32-2-109. 

Where kept, §32-2-102. 

Transfer of will by clerk, §32-2-102. 

Personal representatives. 

Discovery of written instrument purporting 
to be last will and testament of 
decedent. 

Mailing to personal representatives, 

§32-1-113. 
Petitions. 

Probated will. 

Hearing, §32-5-103. 

Pour-overs. 
Testamentary additions to trusts, §32-3-106. 
Power of appointment exercisable by 
will, §32-3-110. 
Presumptions. 

Execution of joint will or mutual will, 

§32-3-107. 
Pretermitted children. 

Afterborn heir, §31-2-108. 

Portion to which entitled, §32-3-103. 

Raising portion of child, §32-3-103. 

Share, §31-2-108. 

Probate of wills. 

Affidavits. 

Proof of will, §32-2-110. 

Copies. 

Use as evidence, §32-2-108. 

Courts. 

Effect of probate, §32-2-107. 
Establishment of muniment of title to real 

estate, §32-2-111. 

Evidence. 

Copies as evidence, §32-2-108. 

Original. 

When to be produced, §32-2-109. 

Foreign proof. 

When will may be withdrawn for proof 

out of state, §32-2-103. 

Letters testamentary. 

Place of granting, §32-2-101. 
Muniment of title, §32-2-111. 
Muniment of title to real estate. 

Admitting to probate to establish, 

§32-2-111. 

Nuncupative will. 

Time for proof. 

Issuance of process, §32-2-106. 

Original will. 

When produced, §32-2-109. 

Where kept, §32-2-102. 

Place. 

Granting letters testamentary, §32-2-101. 
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WILLS —Cont’d 
Probate of wills —Cont’d 

Place —Cont’d 

Proof of wills, §32-2-101. 

Recordation, §32-2-101. 

Proof of will. 

Military affairs. 

Persons serving in armed forces. 
Additional method, §32-2-105. 
Contest, §32-2-105. 

Procedure, §32-2-104. 

Proof out of state. 

When will may be withdrawn, §32-2-103. 

Withdrawal for proof out of state, 

§32-2-103. 

Witnesses. 

Affidavit of witnesses to prove will, 
§32-2-110. 

Real property. 

Devise of land. 

Entire estate conveyed, §32-3-102. 

Muniment of title to real estate. 

Admitting to probate to establish, 
§32-2-111. 

Vesting of estate. 

Provisions requiring administration of 
realty as part of estate subject to 
control of personal representative, 
§31-2-103. 

Recordation. 

Contested wills. 

Copy recorded, §32-4-107. 

Probate of wills. 

Place of recording, §32-2-101. 

Registration of instruments. 

Contested wills. 

Copy recorded, §32-4-107. 

Probate of wills. 

Place of recording, §32-2-101. 

Residue devised to 2 or more. 

Disposition of residue that fails to pass to 

beneficiary, §32-3-112. 

Revocation. 

Actions effecting revocation of will, 

§32-1-201. 

Deposit of wills. 

Testator not precluded from revoking will, 
§32-1-112. 

Divorce or annulment of marriage, 

§32-1-202. 

Right to natural death act. 

Living wills, §§32-11-101 to 32-11-1138. 
Signatures of witnesses, §32-1-104. 
Simultaneous death, §§31-3-101 to 

31-3-108. 

Subsequent will. 

Revocation of will, §32-1-201. 
Substitutions. 

Deposit of wills. 

Testator not precluded from depositing 
substitute will, §32-1-112. 

Surviving spouse. 

Elective share of surviving spouse, 

§§31-4-101 to 31-4-105. 


INDEX 


WILLS —Cont’d 
Surviving spouse —Cont’d 
Homestead descent, §31-1-104. 
Taxation. 
Formulas deemed to refer to federal estate 
and generation-skipping transfer tax 
law, §32-3-113. 
Modification of will to achieve tax 
objectives, §32-3-114. 
Time. 
Probate of wills. 
Nuncupative will. 
Proof, §32-2-106. 
Title to real estate. 
Admission to probate. 

Establishing muniment of title, §32-2-111. 
Transfer of will by clerk, §32-2-102. 
Trautman Act of 1978, §32-3-107. 

Trusts and trustees. 
Additions. 
Testamentary additions to trusts, 
§32-3-106. 
Power of appointment exercisable by will. 
Disposition of trust property subject to, 
§32-3-110. 
Uniform laws. 
Testamentary additions to trust. 
Uniform testamentary additions to trust 
act, §32-3-106. 
Uniform simultaneous death act, 
§§31-3-101 to 31-3-108. 
Widows. 
Elective share of surviving spouse, 
§§31-4-101 to 31-4-105. 
Witnesses. 
Probate of wills. 
Affidavit of witnesses to prove will, 
§32-2-110. 
Who may act, §32-1-103. 
Written list to dispose of items not 
otherwise specified in will, §32-3-115. 


WITNESSES. 
Mental health. 
Commitment, §33-3-612. 
Fees for witnesses. 
Costs of proceedings, §33-3-503. 
Physician, psychologist, etc., as witnesses, 
§33-3-504. 
Declarations for mental health treatment, 
§33-6-1004. 
Transfers of service recipients. 
Judicial review of transfer, §33-3-707. 
Examining professionals, testimony of, 
§33-3-709. 
Wills. 
Probate of wills. 
Affidavit of witnesses to prove will, 
§32-2-110. 
Who may act, §32-1-103. 


WOMEN. 
Substance abuse treatment for pregnant 
women and women with children. 
Development of substance use disorder 
treatment, §33-1-312. 
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WRONGFUL DEATH. 
Felonious and intentional killing of 
decedent. 
Barring perpetrator from filing or 
maintaining action for wrongful death, 
§31-1-106. 


Y 


YEAR’S SUPPORT ACT, §30-2-101. 
Failure to survive decedent by 120 hours, 
§31-3-108. 


YOUTH DEVELOPMENT CENTERS. 
Mental health service recipients. 
Transfers of service recipients. 
Correction department and children’s 
service department, transfers from, 
§§33-3-401 to 33-3-412. 


7. 
fig Ap. 
ax 958 


a) f S 
aa 


. Li 1 We 
1} Menai % f , 7 


, Pale A Wi fis ' 
Ma aS A Os ee 
rOWhE Cine ht rig) ' 

Ag rae et Lee een 
ANE ARS cites 


, YAW 
wa oe oe 
Yo ity 


> 
vue 
i 
) ' 





Fi AT 


5) 

| A lh 

(Ra aaifahn at a, 

: Ae q theenehhiiy, Tal nv Y \ b a Week 

0 Nee aba tate ate EN 

ho SO Se ORR Pe Rf 
Beg str ac Ae 


a 


j Sage i ¢ 
i e 


guy 
y ma 
ne = 





oi 


‘ 
i 
Uae 1 








Wain 
LN Be Sr 
peel pit es 
, 4 


L 
iy 


a 


Vinh ( wan iy re | 
TR retary dhe ty" 
Birnie uae 


Riis 











“4 A é 
rey 


ie Nb Tie 


Da Aw 4 yak 





pa ey, 
: i Ne ay re ; 
A aia 


att 


Ce Oma s Pe 
ee ate © oh 
- Van Tat. id 

0 Ty) 


% 


a 


ie a) 
oF ee My yi 
Vk he cai 








Fenway ih 
AR : Ba 
he ane) 2 he 

in vues eg 





a) 


wh 


q 


i 


; a ah ve 


Vy / 
‘ J ‘ 


Li 


hil 


eran Lah, os ie 
Ch 7 


f Paris 
ary 























Vist Pyne t 
; N eae aA 
ee a een Ow 
Ate tt if, 
ema 
5 
Fate | 


ror 
CH 
; 















Hau 


ys Tad 
\ PP Aiea 9 
TP ae 











re 


A 





} i i 















' hat OA ea , 
; ward peal y 
F ue : od 
Pipes SG whl ea ay We Ae 
j a ar 









‘ 
Ms 4 
7 1 . ’ 
! i 
: t ‘ 
| 
} } y 
a. a ‘ 
i 
if Vie «| hee 
it } ay 
BND §¢ it pa 
Lach 


vi) 


le 


i Fiy’ 
























" v ey 
} | oe ! 
ily , x 
“! ‘ ‘ol 98 in { Puy . m 
Nig he Lae Oley q ’ i coe t's Tae 
ee 4 Ae ply ye Vv we ; 7 Wr ts bie 
s rareg EEA a ee) Bean tA 
3 : oi ‘ { vhiy ’ ¥ J a i] ze 
ag AS et , ‘ , uy.’ 
cw ; 
é 7 ™ avy \! / + ‘ 
ie Aa ad A 3 penie 7 a i he _ a 
a . a j | ij ; 7 
hides © - mS. yy 
it | i td i &, ay f i 3 ae 
| tA | i Fy ‘ i i ' fs ty 4 
Ne f ; ‘ y f i N ’ 
ng pl th ze ‘yp r,s, ty j : ‘i 
e a , | | 
rn ’ “i a, ‘ nie 7 i { ela F 
rs # ; | ) 
- ty LA } ‘ 
Uva SL Aides any Sa | | 
~~ Le * 3 .Y i re? ta } . | 
har ie H Pascoe 
va i uf a " 
4 iB : | 
6 . 
; ) y 
$y | 
j i i - 
it 
; 
‘ 
] i 
¥ y 0 
} Y 
i 
: 
r 
j 
; 
“ 
, 7 
a 
4 
7 7 
\ 
“ay, 
Fd 
’ / ) 
7 he es 
r 
i, 
‘ 
i 
tb ; 
ry 
: ; 
ie 
‘ 
7 
eM 
a) mm 
1 : \ 
i 
rd 
Ff 
¥ i 
_ f J | 
\ 






a u nt a t Me 2 at | ‘ 
DERE CN 
\ a a 1% ed Rig! Mis 
en to oF 

AAs aye 









val ya 
" ia 
CN a 


it 


Hi pe te 
Py a teo 
i uF 4 fi 7" 
ANG Ona 


en Lot 








f 
a 
rv Aly 

atts 


HN Mat 


- i) ) 
i ‘Shy ts! 
we ate 


iy 


7 oe os 
P MPU id 


‘ 





NS 


fi 








vi 





Pay ad 
Oa 
gt eee 


Ve aap 
ee a i 7 


eis oes | Se She | 





RM ae ty: 
Brea 


at Th Wie § 
ie it I 5 Fok, 
Lae ye 
iy, a ’ i. if i } ee ‘ 





















The 
, 
‘an, 
a ; 
: , bon | 
i Wes 
3 ' 
hm 
i 
i 
y 
J U 
‘ : 
Lai 
¥ ras | 
‘ ‘ : 
/ in “4 yy. A) me ey : 
1 A ‘ah AD en 
\ caer F NS ea jE Le 
, IANS Say aa eS, era 
R eh. 7 Fiat ‘, is b ee ‘ 
Tha wit Dy ¥ 
3 y 
" edt 
- Sey ine ‘ ‘ 
\ key i matt i 
i ’ F 
‘bs \ be 
f | % 
77 ; vey 
” ‘ 
: 
“” ~e 
; \ P ‘ ’ 
’ ) ACN: | 
; { oni) , 
} At as JI 
; k ‘ ; \ ua 
i AM 
+ Via} 
f 
1 
7 4 
i 
{ 
i +e 
f we 
, r 
i Wey 
i 
‘ , { ve 
\ ( 
y i 
: + 
i} 1 
t 
i ; f 
i 1 
a 
i 1) ‘ 
1 i 
4 | 
f 
f hint 
i 
fm 
i 
y ‘ 
A % 
4 
: * 
Wr 
4 
’ 
: 
‘ ri 
t 
' : 
i 
i } t t ) \ ' ‘ 
; r' fi , i hia 
i , r ne } i i) 1 
t . th " ‘ ’ oy } yy ire lf : 











Alt hea a Lr tae y 
Fal eas | aay een 





Me, , tA) U » id , oy ' 

| | We meta 
| ( ASI TR 
ray b i \ ‘ byl fig ts AY lh 


et) Ay 
| 


OLS 
red ) 


‘ Ahad | 
ae, aM Pd 






ral ( 
Py m3 
re 
PANN YAY ham 
ne) di tne 
étyiiiviee se 
yy Veep Scat ! 
Tit 





Meaty) 
Lhe MeN ay 
ia ait 


é iy i ¢* Puag ” 
i NP re i oy: afi yan 
a af 
+ Re ‘& 7 
. Y 





. far aoe 
Ba « " 7 
ye Stee , 
























‘ ; ¥ 
t : ¥ 
A Hy q 
4 a eh } Bean 4 , ‘a 
in hha wi row y ve ht Me | / dy 0 | : wey j fy vee 
ete ; 7 a a ie a , at ey vie AS 
/ a oa y Yt rae | re ‘ 
; ion ‘ au ul wee ”) ‘ Reet 7 Lay 5 y. +. te 7 } 
- i) us Bit ae a Pi ‘ ’ th 
ey 4) a) Gee nt at 9 any " AY ¥ ¢ 
Ay oy LA iV (Pad by ; 4 NY ght ree ee ; 
f soci sy ; dav Gas fy een 
i Re is ; a ‘a Lee a? } as 
1 7 L a oR ard or , wot ike 
Vi y dal ee, yi : ys 
s * ihe + wi a LJ j : 
ee a rf : “i 4 A Mi , “ i 
Tiyey | ae 7 ie f 
a Ls ; : ~s ‘% 

a a oy nates 
aN ey ad ee 5 ; my i ; i ets 
A I nae ane | 
7 oe Hr 8 r ’ rd ’ ; 

“64 4 pie Paw 7 » gf .— % 7 

, is Ai} m7 fae , oO rt 7 ’ 
MiPeLN Ns j het TAS | , pe, 

« ae’ y ie ew, be ® 
¥ \ 1 i 
: 4 
ea 
ss : 4 te 
. , f i: 
fie a th ¥! ve My” 
me we “a : ; 
7 ‘ 
’ ¥" 4 
Pa 
4 
i aM | # 
yi iv 
‘ 
* } i 
- 
. 
é 
\ . - We Pi 
ae 
j N y 
vy ey 
m Fr 
Ah 
7 1 w 
4 
5 
Pi : 
Wd 
: ‘A 
j ' - 2 
i ¢ 
fm 7 LO y 
’ ’ 4 
: * j 
a\ x P 






3 oy f at iy ' wi A : \ y ‘ : ; , J * ; : : be r ; . ¥ ; me ny ay” r ~ 
4 fas ty ae . af, - a i ¥ oy ire id SEN . mre a i at A a ‘K . 1 a My 


a 
fe 
s 


& 


si, 


ty 





_ 
/ af as . Se a4 
Ae US dL ieee ay Coe = 





Fi Sieh! og ’ 
i a SE 








ee 












































4 
& 
a ‘ 
i 
q 
b 
7 
q 
j 
" 
4 















































OP LAL) aon sae Te 


a 4 al i >. = ay 














wa ne fae ans i SS a Fae ee ee ne ae eS a pa a ieee EI a ee a a ape RS ae Sere eave ace eae ee eee Se ae eee Sic ete e ee ee asa 





a il 











Re a eee 


Sa nnn ln ee 




















ee en 














ne 


Seta tea en Se 





—~ 





